" “ORDER . . L
13t July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant.

presént.'Mr. Muhaihniad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tuféil, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
‘Ghani, DEO(M) Buner in person pres'ent.

2. ~ Vide our detailed order of today placed in Service Appea] No.

A 82/2018n(t1tled “Abdur Rashld V\f" the Government ©f. Khy,ber\;‘ s

Pakhtunkhwa through Secretary Elementary & Secondary Education

: (E&SE) De}artment;Peshawan@ngi.;og}l&rss} (§0py placed in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign. L £ - ) :é \

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 1 3" day of July, 2022.

| | (KALIM ARSHAD KHAN) +
CHAIRMAN

 (FAREEHAPAUL)

MEMBER(E)




25.11.2021 Proper DB is not available, therefdr’e,f_the'cése ‘_is

2€-2522

adjourned to ig/ 2—/22 for the samﬁefo_r}%.

/e%(

Reader

Leariied counsel for the appellant present. Mr. Yakmin Khan, ADEO
alongwith  Mr. Nascer-ud-Din  Shah, Assistant Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground
thal he has not made preparation for arguments. Adjourned. To come up for

arguments o 13,63.2022 before the D.B. .

-~
e A
(MIAN MUHAMMAD)- (SALAH-UD-DIN)
MEMBER (EXECUTIVE) , MEMBER (JUDICIAL)
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05.0822021 Learned counsel for the appellant preéent.

‘ Mr. Kabirullah Khattak, Additional Advocate General al-ongw&h :
" Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournmen"c being not-: in .
posses.éion of the file today. This being an old case be fixed in last ';.'J_
‘week of September,v 2021 for arguments. Adjourned. To come up for |
arguments on 23.09.2021 before D.B. |

- (Atig Ur Rehman Wazir) : ‘ " Cha%

Member (E)

23.09.2021 -Counsel for the appellant and Mr. Muharﬁmad

Rasheed DDA for the respondents present.

Learned counsel for the appellant req_uest_ed'for
adjournment " for preparation and assistance. Case 'to

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) | | GFaPman -
Member(Judicial)
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14.01.2021 1 Junior to counsel for appellant and Kabir Ullah Khattak
learned Additional Advocate’ General alongwith Ubaid ur Rehman
ADEOQ for respondents present.

_ Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as before. ¢

'l

i

01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

—y®
Q)

, - 05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same b?fore D.B.




v

2 .2020 Due to COVID19, the case is adjourned to
/_ZZ_ZOZO for the same as before.

~

06.07.2020 Due to COVID19, the case is adjourned to 31.08.2020 for o :

the same as before.

31.08.2020 - Due to summer vacation, the case-is adjourned to

05.11.2020 for the same as before.

ca

05.11.2020 Junior to counsel for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. '

The Bar is observihg general strike, therefore, the

matter is adjourned to 14.01.2021 for hearing before the D.B.

(Mian Muhamma Chaitfhtan’

Member (E)




03.03.2020

-09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. To come up for arguments

~ on 03.03.2020 before D.B.
0.
. -~
Member _ Member

Counsel for the appellant and Mr.-Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the respondents present. Learned counsel for the appellant

seeks adjournment. Adjourned. To come up for arguments

on 08.04@&? D.B. | ; /4 % _

" (Mian Mohammad) (M. Amin Khan Kundi)
Member Member

EIY ST




18.12.2019

26.12.2019

27.12.2019

&

- Learned counsel for the appellant present. Mr. Muhammad
Jan learned Deputy District Attorney alongwith Ubaid ur
Rehman ADEO present. Learned counsel for the appellant
seeks adjournment. Adjourn. To come up for arguments on
26.12.2019 before D.B. '

i
Member ember

Clerk to counsel for the appelliant present. Mr.
Muhammad Jan, DDA for respondents present. Clerk to
counsel for the appellant submitted an application for
adjournment as learned counsel for the appellant has
gone to Islamabad due to his personal engagements.

Adjourned. To come up for arguments on tomorrow i.e

27.12.201§ before D.B. :
Mg%g Member

Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

M%&wb? | | &W/ l

. Member

4



-30.04.2019 ~ Learned counsel for the appellant and- Mr. _Mdha'mmad’;»"._'
| Jan learned Deputy District Attorney presérit., Learned cq@nsél - >
~ for the appellant seeks adjournment. Adjourn. To _'cbrne',uﬁffor - |
arguments on 15.05.2019 before DB. .~ . . ol
ember . Member
'15.05.2019 ‘Counsel for the appellant and Addl. AG _.:f'or*the_ o

respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to

24.07.2019 for argu_mehts before the D.B.

Chairma

©24.07.2019 - ©  Learned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the rcspondénts present.
Learned counsel for the appellant secks adjournment.

Adjourned, To come ub for arguments on 09.10.2019 before

| "
ussain Shah) (M. Amin Khan Kundi)
Member Member o

%ol pue dv tour ef- Hmble member w(
| | bo Comf Kabs’f g/w,d’ . the dage S Mjaﬂ'
fo 1g-1r-red for the SomF g

D.1B.

(

Herdet”
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’ 10-.01.20‘19‘ o ‘Counsel for the appellant and Mr. Kabirullah Khattak Y

,'-'leeir‘ned Additional Advocate General for the respondents -
present. Learned counsel for the appellant requested for

R adjournment. Adjourned. To come up for argumerts on’ ™ -

24.01.2019 before D.B - : |
Menber \ - o Member

24.01.2019 . | Learned counsel for the apbe]lant and Addl: AG for
N ‘ ’respohdents present. Appeal was fixed for .érguments, however,
learned counsel for the informed the Tribunal that similar nature
-appeals have been fixed for arguments before D.B.I, therefore,
reqﬁested that the present appeal may also be fixed with the said
appeals. Adjourned. To come up for arguments on 28.02.2019 before .

D.B.I alongwith connected appeal.

"b— R | /j,%/ﬁ

(Ahmad Hassan) (M. Amin Khan Kundji) B

Member Member
28.02.2019 : Clerk to cdun'sel“‘fo; the appellant and Addl. AG

alongwith Héyat Khan, AD and Ubaidur Rahman,

ADOQO for the respondents present.

Due to general strike on the call of ‘Bar
Association instant matter is adjourned to 30.04.2019

before the D.B. -

M)eéber o
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11.04.2018

| 26062018

15.08.2018

- 21.11.2018

"

Counsel for the appellant and M. Ziaullah, Deputy
District Attorney .for the respondents present. Counsel for the
appellant seeks adjournment. To come up for rejoinder and

arguments on 26.6.2018 before the D.B.

I
S

Member ‘ i a

Learned counsel for the appellant and and Mr. Kabir Ullah
Khattak, learned Additional Advocate General for the respondents
present. Learned counsel for the appellant seeks adjournment.

_ A‘djour‘ned. ‘To come up for arguments on 15.08.2018 before D.B.

- A
o

(Muhammad’Amin Kundi) (Muhammad Hamid Mughal)
Member Member

Clerk to counsel for the appellant and Mr. Kabir Ullah Khattak
learned Additional Advocate General present. Due to general strike of the

bar, the case is adjourned. To come up on 09.10.2018 before D.B.

M* Cfv/ ‘.

(Muhammad Anfin Kundi) (Muhammad Hamid Mughal)
Member Member

Since 21.11.2018 has been declared as public holiday
on account of 12 Rabi-ul- Awal. Therefore, the case is

adjourn. To come on 10.01.2019 before D.B.

READER'
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11.07.2018

17.08.:2018

- 09_.10.2018

21.11.2018

/’,
Clerk to counsel for the appellant and Mr. Zia Ullah, learned

Deputy District Attorney alongwith Mr. Suleman H.C present. Due _tb'

general strike of the bar, ‘the case is adjourned. To come up on
0 :

17.08.2018 before D.B. o /
Qe

(Ahmad‘ ﬁas-san) . - (Muhammad Harnid Mughal)

Member o Member

Clerk to counsel for the appellant and Mr. Kabir Ullah Khattak
learned Additional Advocate General alongwith Mr. Suleman H.C for the
respondents present. Clerk to .counsel for the appellant seeks adjournment

as learned counsel for the appellant is not in attendance. Adjourned. To

“come up for arguments on 09.10.2018 before D.B.

(Muhammad Afign/l{undi) - - (Muhammad Hamid Mughal)
Member . ) . R Member

Counsel for the appellant present Mr. Muhammad Jan,
DDA for respondents present. Counsel for the appellant seeks
- adjournment. Granted. Case to come up for arguments on

123.11.2018 before D.B.

(Ahmad Hassan) ‘ .(M. A;nin Khan Kundi)
Member Member

g

Since 21.11.2018 has been declared as public holiday
~ | ‘; Fyn : . .
~on account of 12" Rabi-ul-Awal. Therefore, the case is

adjourn. To-come on-10.01.2019 before D.13.




16.03.2018 Counsel for the appellants present. Preliminary
arguments heard. Vide my detailed order of today in connected

service appeal No. 1225/2017, this appeal is also admitted to

regular hearing. . The appellant is directed to deposit security

and process fee within 10 days. Thereafter, notices be issued to

Prufess Feo Ehe respondents. To come up for written reply/comments on

~-—~--  10.04.2018 before S.B.

- o ? ne ke " e N yos -~ -4_ e o
ivis. s 5.- T, C BN f\.u; ;;.&.L--'i»'«“»—:w- T TeeE o [ A
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10.04.2018 . Junior counsc! for the appellant and Addl: AG alongwith Javed

Khan. Sub-Inspector for the respondents present. Written reply not
submitied. Requesied for adjournment. Adjourncd. To come up lor

writicn reply/comments on 24.04.2018 belore S.1B.

.

Mecmber

24.04.2018 Clerk of the counsel for appcllant and Addl: AG alongwith Mr.
Javed Khan, Sub-Inspector for the respondents present. Written reply
submitted on behalf of respondents No. 2 & 3 and stated at the bar that

respondent No. | rclied on the same. To comc up lor rejoinder and

arguments on 11.07.2018 before D.B.

ChM




07.12.2017

13.02.2018

11.04.2018

‘ Clerk of the counsel for appellant present. Mr. Riaz

Painda Khel, Assist: AG alongwith Mr. Hameed Ur Rahman,

AD (Litigation) for the respondents present. Written reply

~ submitted. To come up for rejoinder and érguments on
©13.02.2018 before DiB:

¥ _ ; ,
| (GuI\Zfb%n) ' -

Member (E)

Counsel- for the appellant present. Mr. Kabir Ullah

Khanak,":/!{adl:‘/\(] for the respondent present. Counsel for the

appellant seeks adjournment for rejoinder. Granted. To come up

for réjoindcr and arguments on 11.04.2018 before D.B.

- . et ms .
| -
/ - . . ol
Mentber ' Shairman

Counsel for the appellant and Mr. Ziaullah, Deputy ,
District Attorney for the respondents present. Counsel for the
appellant seeks adjournment. To come up for rejoinder and

" arguments on 26.6:2018 before the D.B.
v

rE
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- 23/8/2017

04.10.2017

- 08.11.2017

Counsel for the appellant and Mr. Ziaullah,
. Deputy District Attorney for the respondents
" present.. Learned _D'eputy- District  Attorney '4
requested for adjournment. Adjourned. To come _
up for ‘written reply/comments on 4/10/2017

before SB.

(GUL ZEB KHAN)
MEMBER
Clerk of the counsel for appellant f)rescnt. Mr. Kabirullah
Khattak, Additional AG alongwith Mr. Hameed-ur-Rchman,

AD (litigation) for the respondents also present. Written reply -

~on behalf of respondents not’submitted. Learned Additionali

AG requested for further adjournment. Adjourned. To come

up for written reply/comments o‘n 08.11.2017 before S.B.

-(Muhamrr’laé Amin Khan Kundi)
Member

Counsel for the appellant and Mr. Usman Ghani, District -

- Attorney alongwith Mr. Hameed ur Rehman, AD (Lit) for

respondents present. Writtenreply not submitted. Requested for

~ adjournment. To come up for written reply on 07.12.2017 before

S.B.

(AHMAD; HASSAN)
"~ MEMBER
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3. 15.06.2017 Counsel for the appellant present. He submitted preliminary
arguments that similar appeal No.363/2016 titled Shireen Zada-vs-
, - Education Department has already been admitted to regular

hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal

this appeal is also admitted to regular hearing on the basis of the

L ' submission of the above mentioned plea. The appellant is directéd ‘
| | to deposit security and process fee within 10 days. Thereafter . g "

‘.notices be issued to the respondents for written reply/comments |
/-’ 25.07.2017 before S.B. |

- .

Avow L |
il fman |
. |
25.07.2017 Counsel for the appellant present. Security and process fee
| have not been deposited. Counsel for the appellant seeks further .
time to deposit the same. Granted. Securlty and process fee be ‘ --".
a _ .deposned within 7 days. Thereafter, notices be issued to the
PSited 3 respondents. ,To come up for written reply/comments on

adocess Fee
Py ¥ 23.08. 2017 before S.B.
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. A Form-A
FORM OF ORDER SHEET
I Court of -
Case No, 489/2017

S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings :

1 2 3

23/05/2017 The appeal of Mr. Sher Yazdan presénted today by
N Mr. Akhtar llyas Advocate, may be entered in the Institution
i Register and put up to the Worthy Chairman for proper order

B please.

o g | RE‘%ﬁR_;% flt)

-
| 2 7”?’- S\r 70’7 This case is entrusted to S. Bench for preliminary hearing

\ to be put up there on -/ Vrbér)g[)

P T . B
- . —— e "y e W . —— - . . . Te -w w C LA T



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
S.A. No.i’!_ﬂ/?.o 17
Sher Yazdan ...................coceeeo oL Appellant
Versus
Govt. of KPK throu-gh Secretary, (E&SE),
- Department, Peshawar and others........................... Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal /-3
2. | Copy of consolidated judgment dated A Y. o8
31.07.2015
3. | Copy of appointed order 18.04.2016 B 28—-28 |
4. | Copy of W.P.N0.1951 and order C 29~ 37
5. | Copy of departmental appeal : D 3R
6. | Copy of DD No.377 dated 27.01.2017 E 39
7. | Wakalatnama bo
*Appelight
Through
Akhtar Ilyas .
Advocate High Court

17/57 2007 -

6-B Haroon Mansion

Khyber Bazar, Peshawar
Celi: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

3 2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.
3.  District Education Officer (M), District Buner at Daggar.
........... Respondents
APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
;; TREATING THE PROMOTION OF THE
5 APPELLANT FROM THE DATE HE HAS
; QUALIFIED ON, AND THE VACANCIES HAD
E} BE COME AVAILABLE:
? Sheweth;
1) That numerous .vacancies of SST in BPS-16 were available in the -
~ respondent-department since long and no- steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments against those vacancies, but a rider was given therein
that in-service employees would not be ellglble and_they were
restrained from making applications.
\ — .
2)  That the appellant do belong to the category of in-service employees,
who were not permitted to apply against the stated SST vacancies.
3) That those who were appointed on adhoc/ contract basis against the

Fifledto-day

%ﬁé@s@u
?/;/a’l D, ¢

R 2 it U SR AT S L e sl
HoooP ST D B

PESHAWAR

Khyber Pakhtukhwa

'. | SA Nom/z()l? Service Tribzl/zlal

Sher Yazdan SST (G)
: GMS Maradu, District Buner

Versus

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularization of Serv1ces) Act, 2009 (Act No.XVI of
2009)

That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted the left out contendents, may be the in-
service employees who desired to take part in the competition or those
who did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.2015
(Annex “A™)

Diary No.

ouea Z3/S]221 7
............ Appellant

o e,

1




5)

6)

7

8)

9)

10)

1)

That while handing down the judgment, ibid, the Hon’ble Peshawar
High Court was pleased to consider the promotion quota under
paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the fo]lowmg effect:-

“Official respondents are directed to workout the backlog of
the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments”

That the appellant was considered for promotion, pursuant to the [
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 18.04.2016 (Annex
“B”), but with immediate effect, as against the law laid down by the
august Supreme Court, that the promotees of one batch/ year shall
rank Senior to the initial recruits of the same batch/ year /

That till date seniority list of the SSTs in BPS-16 has not been issued,
as against the legal obligation of the respondents to issue seniority list
every year.

That though the appellant was having the required qualification much
earlier and the vacancies were also available, but he was deprived of
the benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the
appellant was at promotion zone at the time of Regulanzat]on of
Adhoc recruits of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect. :

That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

That -pursuance to judgment passed in W.P.NO.1951/2016, the
appellant filed departmental appeal (Annex “D”) to respondent No.3
through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite qualification
for promotion to the posts of SST (BPS-16) long ago and also the
‘vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,



creating a backlog, which was not attributable to the appellant ,

- hence, as per following examination by the august Supreme Court,
the appellant are entitled to the back benefits from the date the
vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental
promotion occurred”

B. That the appellant has a right and entitlement to the back benefits
attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided. :

C. That the appellant being the promotee of one and the same batch, are

‘ required to be placed senior to the fresh appointees, but the
respondents have sat on the seniority list and uptill now no seniority
list whatsoever has been issued/ circulated.

D.  That the appellant has been discriminated, which goes against the -
- provision of Articles 25 and 27 of the Constitution, 1973.

E. That the appellant has not been treated in accordance with law as
-against the provisions of Article 4 of the Constitution.

3

F. That appellant reserve his right to urge additional grounds with leave
of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate
direction to the respondents for treating the promotion of the appellant from
the date he was qualified on, and the vacancies had become available, and
the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice

and equity may also be granted.
: - ZAppella

- Through %I%—' ‘
AKkhtar Ilyas

Advocate High Court

AFFIDAVIT
I do hereby affirm and declare on Qath that thg, contents of the
ledge and

’\( 7% #X Deponent

Rl




JUDGMENT SHEET
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PESHAWAR HIGH COURT,PESHAWAR""

(JUDI CIAL DEPAR TMENT) /s

. Writ Petition No.2905 of 2009. Py *«"« o
: By

ATTA ULLAH AND OTHERS............ PET/T/oNE@\* A

| VERSUS. Nt

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date o.f hearing | p C O/J_ Q(WS—-

AppeliantiPetitioner by (1A faim avity k/\a}’)/ﬂ(]v’é?("f’ﬂ(g'

Respondent-b-l{\ QS\(MQCL(AY (7<)/1 Q(’l‘:{/l Ag!»/"c”(l(@ ((
' S (;\)c&é’od:{ -/HI W t"\l“" AAC[

WAQAR AHMAD SETH,J:- Thiough this single

judgment we propose to dispose of the instant Writ Petition
No.2905 OF 2009 as vgei/ as the connected Writ -Petition
Nos.2941, 2967,2968,3(216. 3025.3053,3189,3251,3_:3_9:_2 of
2009,496,556,66;1, 72561;)6) 1685,10696,2176,2230,2501,2696,

2728 of 2010 & 206, 355435 & 877 of 2011 as common

/ question of law and fact isfinvg,«/ved in all these petitions.

S
TSRS

,
. D




2- The petitioners in all the writ petitions have

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, 1973 with the following relief:-

-

It is,_thereforg, prayed that on acceptance
Q_f'thc An)éndcﬁ Writ Pctition the above
_ noted Act No.XVI 2009 namely ‘The North
.West Rro‘vince Employees (Regularization
of Services) Act, 2009 dated 24" October,
| , , 2(,09' being illegal unlawful, without
| ' - éuthority and jurisd'l“ction, based - on
malafide intentions ~and being B . B

| S ; unconstitutional as well as ultra vires to

| - the basic rights as 'mentioned in the » i
| ) , . - i
) . : oo . i
constitution be .set-aside and the ) ©

| _ Cd
I ) - respondents be directe‘d‘ fo fill up the above ' L I
noted posts after gqing, through the legal

and lawful and the":no'rmal procedure as
‘prescribed under the - prévailing laws
instead of using the ;aﬁon cuts for bbliging

their own person. . |
It is- further- prayed that | the

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SET(5)

Contract-Apptt:2009 dated 11.12.2009, as ‘ ]
, / _wéll . asf:-_ “ . Notification
5

No.SO(G)ES/1/85/2G08/SS(Contract) dated




31.05.2010 issued as a result of above

noted im}ougned Act whereby all the private
respondents have been regularized may
“also beﬂset-aside in the light of the above
sabmissions, being illegal, unlawful, in-
constitutional and against the fundamental

rights of the petitioners.

Any other relief deemed fit and
proper in the circumstances and has not
been particular asked for in the noted Writ
Petition may also be ;/ery graciously

granted to the petitioners”.

3- it is averred in the petlition that the petitionérs are
SOy i.fi tho Education Dup.'_.ummn!‘ ol KIPK wOrlu'ng poi.'{p(!
as PS-T;CT;DM,PE'I",AT, IF :Qu!i and SET in dj!fe;f:l'c-}nr
Schools; that 'respondeﬁt;ﬁ_; No.9 to 1359 were appointed on
adhoc/contract basis on different times and lateron their
service were regularised thfough the -North- West Frontier
Province Employces (Rogulu/'l.'za(ion of Services) Acl, 2909;
that almost all the pet-%tiqngrs have got the req:%red
qualificatiohs and also gor;at their credit the length of ser\:ﬁice,"

% that as per notification plo.SO(S)6-2/97 dated 03/06/1998




P

the qualification for appointment/promotion of the SET

Teacherg BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the

basis of ba(cl7wise/yearwise bpen merit from amongst the
candidates having the prescribed qualification and remaining
25% by initial recruitment througﬁ Public Service
Comrpis_sion whereas through the same notification the
qualificaz‘ién for the appointment/promotién of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion -on the basis of seniority cum

fitness amongst fhe SETs possessing the qualification
preséribed for initial recruitment baving five years service and
remaining 50 by initial recruitment through the Public Serv{ice
Commission and the abové procedure was adopteq by ':rhe
Education Department till 22/09/2002 and the appointrﬁents

on the above noted posts were made in the light of the above

notification. It was further averred that the Ordinance .

No. XXVIl of 2002 notified 057A09/08/2002 was promulg:a{eg

under the shadow of which some .1681 posts of diffrent

cadres were advertised by the Public Service CommigSioQ:

o

ey




That before the promulgation of Act No.X VI of 2009, it was

practing of the Education Department that instead of
promot/ng the eligibie and competent persons amongst the
teachers comnwn/ty they have been advertising the above
noted posts of SET (BPS-16) and Subject Specialist (BPS-
17) on the basis of open merit/adhoc/contract wherein it was
clearly mentioned that the said posts will be temporary and
will continne only for a tenure of sfx months or till the
appointment by the Public - Serviced Commission or
Departméntal Selection Committee That after nassing the
KPK Act No.XVI of 2009 by the Provincial Assembly the
fresh éppofntees of six mpnths and one year on the aqnoc
and contract basis including respondents no.9 to 1351 wiéh a
Clear affidavit for not adop_;ing any legal course to make their
services regu(arized, /7aige b‘een made permanent and
regulér employges Where:,ias the employees and teaching
staff of the Educe;tion Dépan‘m‘enf having at their cred;t a
semf‘e of minifmum 15 t;) max;mum 30 years have b;xen
1gnqred. That as per con;:(act-Policy issued on 26/10/2?02

the Education Departme/‘g:‘t was not autnorised/entit!ed;"~ to

D
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make 1appointments in BPS-16 and above on the contract
basis as the only appoinlting authority under the rules was
FPublic Service Commiss/qn. That after the publication madé
by the Public Sem/ce ‘Commission thousands of teachers

eligible for the above said posts have already applied but

_ they are still waiting for their calls and that through the above

Act thousands 6f the édhoc teachers have been regularized

which has been adversely effected the rights of the |
petiiioners, thus having no efficacious and adequate remedy

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnis{%ed

parawise cémments wher;gein they raised certain ‘legal énd

lactual objections incl_uding _{hé'quesﬁon of ma/ntainabilitg of
the Wl'i‘t petitions. !f was fé{)ﬁher statéd that Rule 3(2) of the

N.W.F.P. Civil Servant%s“ (Appointment,  Promotion &

T/'a‘nsi‘ér)Ruleé 1989, autfg;oris?d a department to lay d%wn‘
meihod of appointment, ;;ua/éficafion and other conditig;ns

applfc;able to post in cc%nsu.jtation with I:‘s-tal:»lishmengji &

Administration Departmerit and the Finance Depan‘mgnt.'

- .
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That

to infprove/uplist the standard of educa(ion,— the
‘Govemmeht‘ r’ep/aced)amended the old procédure i; é. 1 OO%
including ‘SfE Ts through Public Service Commissioh KPK for
reoru/('/ne/'f( . oj SETs 8416 vulo Notification No.SO(PE)4-
5/SS-RC/V<‘J{’*-‘HI dc’..?féflif:' 18/01/2011 wherein 50% SSTs (SET)
shall be se(ect;:d by bromotion on the basis of seniority cum
fithess i E‘hé fo/lgwing rﬁanners-

(i) ):orty percent from | CT (Gen),

CT(Agr), Cf(/ndust: Art) with at least 5-

years service as such ahd having the

qualification mentioned in column 3.

(i) Four percent from amongst the DM

with at least 5 years 'se'r-vice as sucb and -

haviné'qualiﬁcation-ih column 3.

(iii) Four percent from amongst the PET

with at least 5 years service as such and _

having qualificatio‘n. mentioned in co/qmn 3.

(iv) One percent amangst fnstrucrional

Material Spécialists with at least 5 years




e

service and having qua/iﬁc_aﬁon mentioned

in bé)umn 3.
It v/iAs funfhér sf'ated /in tﬁe comments that due to the
degradatién/fall of quality -education -the Government
é&andoneé* the previous recruitment ‘ policy of
;.;*romotior)f;-zppointment/recruitment énd in order to improve
the standard of teaching cadre in Elémentary & Secondary
Education Department of KPK, vide Notification dated
09/04/2004 wherein at serial No. 1.5 in column 5 the
appointment of SS prescribed as by the initial rec,_"uitme:nt
and that the (North West  Frontier Provincial) KhySer
FPakhtunkhwa Employees(Regularization of Se/vices)Act,
2009 (ACT No.X VI‘ of 2009 dated 24" October, 2069 is legal,
lawful and in accordance with the Constitution of Pakistan
whi—ch was issued by-the cé(nbetent authority and jurisdiction,
z‘herefore,' all the writ petitigns are liable to be dismissed. -
5-  We have h-eafd the learned counsel for the parties ;a“hd

have gone through the record as well as the law on the

/1( © subject.

e, '
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6- The grievance of the petitioners is two fold in respect

of Khyber Pakhtunkhwa, Employees (Regularization of

- Services) Act, 20089 firstly. they are alleging that regular post

in_different cadres were advertised through Public Service
Commission in which petitioners were competing with high
profile carrier but due to promulgation of Act ibid, they could

not made through it as no further proceedings were

conducted against the advertised post and -secondly, they |

~are agitating the legitimate expectancy regarding their

promation, which has been blocked due to the it block
induction / regularization in a huge number, courtesy Act, No.
XVi of 2009.

/- As fc‘)r as, the first contention of adQerﬁsement and in
bldok regularization of employees is concerned in tly’s

respect it is an admitted fact that the Government has the

right and prerogative to. withdraw some -posts, already

advertised, at any stage from Public Service Commission
and secondly no one knows that who could be selected. in
open merit case, however, the right_.of competition is

reserved. In  the instant case KPK, employees

o= sy
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(R=gularization of Services) Act, 2009, was prémulgared,

which in-fact was not the first in the line rather NW.F.P (now

Khyber Pakhtunkhwa) Civif Servants (Regularization of

Services)’ Act, 71988, NWFP (now Khyber Pakhtunkhwa)

'{Recuat/on of Serwces) Act, 1989 & NWFP (now Khyber

Pakhtunkhwa) Adhoc  Civil  Servants (Regularization of

-

Services) Act, 1987 were also promulgated and were never

challenged by anyone.

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under:-

S.2 Definitions, (1)---
a)----

aa) ‘“contract ' appointment”
means appointment of a duly
qualified person made otherwise
than in accordance with the
prescribed method of recruitment.
b)  “employee”  means an
adhoc or a ‘contract employee
appointed by G'overnment on
adhoc or contract basis or second
shlrt/mght sh:ft but does not
2 include the ei?mployees for project
<8 post or appo"{nt{ed on work charge

4

T
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basis or who are paid out of
contingencies;

........ whereas,

S. 3 reads:-

Reqularization of services of

certain employees.---- All
‘ employees A including
recommendee of the High Court
‘appointed, on contract or adhoc

hasis and holding that post on 315 -
- December, 2008 o i the

‘commencement of this Act shall
be deemed to Rave been validiy
appointed on regular basis having
the same qhal_ification and

experience for g regular post;

9- The plain reading of above sections of the Act, ibid,
would show that the Provincial Government, has regularized

the "duly qualified persons” who were appointed on contract

“basis under the Contract Policy, and the said Contract Pollcy
was never ever chal/enged by any one and the- same;_
remained in practice till the commencement of the satd Act

Fet/rtoners in their writ pet/t/ons have not quoted any smgle"

/ncrdent / precedent showmg that the regu/anzed em,o/oyees

under the said Act, were not -qualified for the post against

R a oLy~
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whizi they are regularized, nor had placed on record any

documents showing that at the time of their appointment on
contract they had made any objection. Even othén/vise, the
superior qourts have time and again reinstated employees

whosz  appointments were declared )'rregu/ar by 'the

Government Authorites,  because authorities being

responsible for making irregular appointments on purely
temporary‘and contract basis, could not subseqdently turned

round and terminate -services because of no' lack of
qualification but on Mmanner of selection and the benefit of the

lapses committed on part of authorities could not be given to

the employees. In the instant case, as well, at the time of

appointment no one objected to, rather the authorities

committed /apses, while appointing the private respondent';g

and others, hence at thjs belated stage in view of number of

judgmegts, Act, No. XVI of 2009 was promulgatecj

b4

Interestingly this Act, is not applicable to the educatior;}

depcirtment only, rather all téje Qmp/oyees of the Provinc[é{

Government, recruited on contract basis till 31° Decembey;

2008 or till the commencement of this Act h

ave been

JAREET
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regularized and those enployees of lo other departments
who have been regularized are not party to ti)ié writ betition.

iG- Al the employees have been reqularized under the

Act, ibid are duly qualified, eligible and competent for the

post against _which they Wére appointed on CO‘I'I{I'EJC{. basis
and this practice remained in opo-r.'mon for yoars. Majority of
those employees gétting the benefit pf Act, ibid may have
become overage, by now for the purpose of recruitment
against the fresh post.

11-  The law has defined ’such type of legislation as
“beneficial and remedial”. A beneficial legislation. is a
statue which purpodg to confer a benefit on individuals or a
class of persons. The nature of such benefit is to be
eawernided relief to said persons of onerous 6bligations under

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or-in order to provide a remedy where |

non previously existed. Acgofding to the definition of Corgus

Juris Secundum, a remedial statute is designed to correct an
existence law, redress an exisience grievance, or introduced

regularization conductive to the public goods. The challenged

\

————
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Act, 2009, seems to be a curative statue as for years the

then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments

were made after proper -advertisement and on the

-

recommendatiqns of Departmental Selection ‘Committées.__
12- In order to appreciate .the arguments ‘ regarding
zneficial legislation it is impbrtant to understand the scope
and. meahing of beneficial, re'média/ and curative legislation.
Previously these Words have bee_n explained by N.S Bindra

- i1 interpretation of statute. tenth edition in the following

manners:-

“A statue which purports to confer a ‘ :
beneﬁi on indivfduals or a class of
persons, by vreliving them of
onerous obligations under contracts
entered into by them or which tend.
to protect  persons = against
oppressive act from individuals with
whom  they stand in certain
relations, is called a beneficial
Iegislatiqns....l_n interpreting such a
statue, tho pr:(}héiplo established is
that there is ff_jo room for taking a
narrow view but that the court is
entitléd to be g}emfrous towérds the

persons on whom the benefit has




been conferred. It is the duty of the
court to interpret a provision,
especially a beneficial prow'sion,
Liberally so as to give' it a wider
meaning rather than a restrictive
‘meaning which would negate the
very object of the rule. It is a well
settled canon of construction that in
constructing ti;e provision of
beneficent enactments, the court
should adopt that construction
‘which advances, fulfils, and furthers
the ob__iect of the Act, rather than the
oné which would defeat the same
and  render  the . protection
illusory..... Beneﬁciél provisions call
for liberal and broad interpretation
So that the real purpose, underlying
such enactments, is achieved and
full effect is gi\_/en to the principles
underlying such legislation.”

-Remedial or curative stagaes on the 'other hand. have

. beeii explained as:-

"A remedial stau:‘;'tev 'Is one which
remedies defect )‘n.ghe ‘pre existing" law,

- statutory or otherwi}e. Their purpose is

- to keep pace with the views of society. ’
They serve to keep ‘our system of

Jjurisprudence- up to date and

ST T
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harmony with new ideas or conceptions
of what constitute just and. proper
human  conduyct. Their  legitimate
purpose is to advance human rights and
relationships. Unless they do this, they
are not éntitled to be known as remedial
legisiation npr to be liberally construed.
Manifestly a construction that promotes
improvements in the administration of
justlce and the eradication of defect in
the system of junsprudence should be
favoured over one that perpetuates a
wrong”

Justice Antonin Scalia_of the U.S. Supreme -

Court in his book on Interpretatlon of Statute
sta(es thaf

A“‘Remedial' statutes  are
those which are made to supply
such defects, and abridge such
superfluities, in the common law, -
as arise from either the general

~ imperfection pf all human law,
from change of time and
circumstanccs, from the mistakes
_and unadvised determinations of
unlearned (or even learned).
judges, or from any other cause

' whatsoever 7

13- The legal propositior: thgt emerges is that generally
‘beneficial legislation is to ke given liberal interpretation, the

ra

beneﬁcié'[ legislation must carty curative or remedial content
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Such Iggisla“tion must therefore, either clarify an ambiguity or
| an orhission in the existence and | must therefore, the
explanatorybr clarificatory in nature. Since the petitioners
does not have the vested rights to be appointed to any
particu!e-n“ posf, eycn advertised one énd private respondents
who- !‘_)ave being regularized are- having the requisite
qualification for the post against which the Were appointed,
vide challenged Act, 2009, wbich is not effecting the vested
right = of anyone, hence, the _séme i; deemed to be a
bengiiciai, reme-::".’;l and _;:urative legislation of the
Parliament.

14-  This court ir{ its earlier judgment dated-26”’ Novembéfr |
2009 in WP No. 2905 ﬂof 2009, wherein the same Khyber
Pakhtunkhwa (Regularization of Servers ) Act, 20089, v-ires
were challenged has‘ held that this court has got no.
* jurisdiction to enteftain the writ petition in view of Article 212
of the Constitution of Islamic Republic of Pakistan, 1973, as
an Act, Rule or Notjfication effecting ‘the terms and conditions
of se&ice,_ would not be an exception to :rhat, if seen in the -

light of the spirit of ‘the ratio rendered in the case of

ATTE >+
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L.A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR 1041. Even otﬁerwise, under Rule 3

(2) of the Khyber  Pakhtunkhwa  (Civil ~ Servants)

(appofntmen-f), promotion and transfer) Rulés 1989, authorize
a department to lay down method of appointment, : ' :

qualification and other conditions applicable to the post in

consultation with Establishment & Administrative Department |
and the Finance Department. In the instant case the duly

elected Provincial Assembly has passed the Bill/Act. which

wgs presented through proper channel ie Law and
Establishment Department, which cannot be quashed or
declared i{legal at this stage.

15-  Now coming to the second aspect of the case, that i
petitioners legitimate expectanc_vlin the shape‘ of promotion

has' suiiered due to the promuigation of Act ibid, in this

W A T YT e o i

respect, it is a long standing principle that promotion is not a

"_______,.q._._-—9
vested right but it is also an established principle that when

—— e

ever aiy law, rules or instructions regarding promotion are

vioiated then it become vested right. No doubt petitioners in

/ the first instance cannot claim promotion as a vested right -




]
(

—

but those wto fall w/t/finj(ho

—

right to be considered for promotion. _
: g

promotion zone do have the

———

16-  Since the Act, XVI of 2009 has been declared a

beneficial ‘and remedial Act, for the purpose of all those

employees who were appointed on contract and may have

become overage and the promulgation of the Act,. was

necessary to given them the protection therefore, the other

side of the picture could not be brushed a side simply. ft js -

the vested right of in service employees to be considered for

;promotion at their own turn, Where a valid and proper rules

fdr' promotion have been framed which are not given effect,
such omission on the part of Government . agency amounts
to failure to perform a duty by law and in such cases, High
Court always has the Jurisdiction to interfere. In serv_(ce A
employees / civil se.rvénts could not claim promotion to a
higher position as a matter of legal right, at the same time, it

had to be kept in mind that él/ pubiic powers were in the

 nature of a sacred trust and its functionary are required to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such
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principles was liable to be restrained by the super/:or cdun‘s in

their juriéa‘/cf/on uhder Article 199 of the Constitution. One

coq/d ‘no-t overlook that even in the absence of strict /égal a

right there was always /egitimaté expectarjcy on the part of é

senidr, competent and honest carrier civil servant to be |
_prb}r?oted to a higher bosition or to be considered for .~

promotion and which could only be denied for good, propef |

and valid reasons.

i7- Indeid the petitioners can not claim their initial

appointments on a higher post but they have every right to

be considered for promotion in accordance with the i

_promotion rules, in field, It is the object of the establishment

of the courts and the continue existence of courts of law is to

dispense and foster justfcev and to right the wrong ones.

- Purpose can never he completely achiceved unless the in

justice dono was undone and unless the courts stepped in

and refused (o perpeluate what was patently unjust, unfair
and unlawful. Moréover, it is the duly. of public authorities as

appointment is a trust in the hands of public authorities and jt

is their legal and moral duty to discharge their funbﬁons as




trustee with complete transparency as per requirement of

lqw, so that no person who is eligible and entitle to hold such
post is excludaod from I.I‘)o- purpose of seloction and is not
deprived of iiis any ..qyht.
18-) Considering the above settled prfnciples we a}e of the
r;‘irm opinion that Act, XVI of 20Q9 is although beneficial and
remedial Iegié!atiqn but its énactmeht has effected the in
service employees who were in the promotion zone,
“therefore, we are' convinced that to the extent of in service
embloyees / petitioners, who fall within the promotion zone
have suffered, and in order; to rectify the inadvertent mistake
of the respondents/Department, it is recommended that the
promotion rules in field be implemented and those

employees in a particular cadre to which certain quota for

‘promotion is reserved for in service employees, the same be

filled in on promotion basis. In order to remove the ambiguity
and confusion in this respect an example is quoted, “ If in any
cadre as per existence rules, appémtment is to be made on

50/50 % basis ie 50 % initial recruitment and 50 %
Lo ohe k

promolion  quota then  all t{?g employees have been

T TwnC T o
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-‘.‘: P the backlog is washed out, till then

SR, there would be complete bari on fresh .
. y . _—-—.w )
: - recruitments. / ! ! "’" Pt

>

regularized under the Act in question be calculated in that

cadre and equal number i.e remaining 50 % are to promoted
from amongst the eligible in service employees. other wise.,

eligible for promotion on the basis of sonority cum fitness. "

47

"S- In view of the above, this writ petition is disposed of in

the following terms:-

(i) “The Act, XVI of 2009, commonly
_known as (Regularization Of Services)
Act, 2009 is held as bencficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Official respondents are directed
to workout the backlog of the
promotion quota as per above
mentioned example, within 30 days and

consider the in service employees, 'till

—A /
Order accordingly. / g //c/

: A S .
Announced. /’é’ - ,L '4" _
26" January 2015 JUDGE
. \\
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T ,\‘ i’ N L“'}‘ ,. ’ PR S SSTs (M) Bunner:
\,-: : ‘ A ',__ f‘!. . » ) - . 0
A - Directorie afEleusamaﬂ aid Secondmy Educstion

Kiapsberr Fakhtunkhwa Peshawar

PH No. 091-9210389, 9210938,

e ST 9210437,9210957, 9210468
i an e C U Fax 091-9210936,0800-33857 .
TR - E:mail rafiq_kk851@yahoo.com

- Notification

. Consequent upon the recommendations . of ‘the Departinental Promotion

Coim_nitteéand in piusuance “of the Government of Khyber Pakhtunkhwa_Elementary and -
Secondary Education’ Notification NoSO(PE)/4-5/SSRC/Meeting/2013/Teaching Cadre dated
ot July,2014; the following SCTs/CTs, SDMs/DMs, SATs/ATs, STTs/TTs, Senior’

A Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby promoted to the post of SST (Bio-Chem),SST

(Phy-Maths), SST "(General ) noted ‘against each.BPS-16- (Rs. 12910-1035-43960) plus usual
wiiowances .as ‘admissible under the rules on regular basis under the-existing policy of the -
Provincial Government,-on_the terms and condition given below with immediate effect and
~further they will be posted: by the District Education Officér concerned . :

*+. 1. PROMOTION QF PSHTF/SPST/PST TO THEPOST OF SST (Bio-Chein) BPS-16

[ TotalNo: of vacant Post of SST (Bio/Chem) _ 02
1 25% share inial recruttment o)
1 75% shcae for Promotion. - o2
1 20.% Share.of promotion of PSHT/SPST/PST 071
— 3 i - — - -
i Posts avatlableé for promotion o1
"I Promoted through this order 01
PN lSn. [Nameof i presc™. | pateof Remarks
e G O_f/xcm_i' o { of Posting Birth ) A _
] R | GPS, Sura Services -placed at the disposal of | -
:‘—55 --f‘isflfqulf - Banéi;z ' 14-08-2984 - | -DEQ (M) Bunner for firther posting‘J '
i AR ‘ : against SST (Bio-Chemn) post.
7,

TPROITHTION OF SAT/AT T0 SST (Bio/Chem) BPS-16 ON REGULAR BASIS
- N

1
‘ s oie! No.of vdeant Post of SST (Bio/Chem) 02
v Ve shareinitial recruitmentt o)
c s share for Promotion. ' 2
.14 7 Share.of promotion of SAT/AT 01
i Posts available forpromotion 01
-*- { Promoted through this order . 0ox
BN, ] L1 | Name of Official & | Date of Date of Remarks
‘ if‘?a | Present Place of - | Birth =~ Appolt: as :
. B Posting . : Regular AT .
. |i b T A Services placed at the disposal of |
i Thes I_lduhﬂ?'nmgd ) 20-03-1083 |.31-02:2011 DL'O‘ (0}, Bunner_ Sfor ) further
. -|-Inanullah . - posting against SST (Bio-Chem)
i .. : )

post.

"0 OTION OF SCT/CT TQ THE POST QI SST (General) BPS-16

10U
Cinind Moo of SST General (M) Posts vacanl Posts . .19
% siiere tnitial recruitment ' 03
759 share for Promotion. 14
% Share of promotion of SCT/CT 08
~pailable for promotion 038
sioted through this order 08
S e o[ b [RRT [ onars
‘ - ‘T:" o ' : Services placed at the dis;;r..wsa‘( of
‘ |G Muhammad Juvid  |-Gii5 Nogram | 02-02-1969 DEO (M) Bunner for jurther
i o ’ posting against SST (Gencral) post.
i 21 fnayatullah | GHS Dherai - | 045-01-1663 ’\{\\\ do-- -

L
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SSlTs (M) Bunner 2

-—-do-

15-02-1965

"'if&qd}'mi' T GHSS Gade‘z; )
. fﬁar Yazdan .ﬁgﬁ%wm' 02-09-1 966 ~do--
| Fatguliah Khart— GHSInior | oi-1i1967 | | ieeeeeedo
b7 Bd?(_ﬁt"irar_ih Khan, ' CHS_Git"arqi | 08-08-1964 - ----do -
7 a9 Rashid Iqbal GHS Daga | i0-0dt967 | do
| Shhamiea Grss -T?fffi oomesr || o
. PROMOTION or PSHT SPST PSTTO

THE POST.O! OF S5 SST.(Genera () BPS=16. 16.
: = . 19 |

U TTotal No. of SST General (M) Posts vacant Posts

- ,' T ar [S:EL - Namc of. : ;PI.GSCII'I‘ Place 'butc'of
: Eq"‘“ | 'No | official - of Posting. | Birth, . Remarks \
: o R T Jervices placed at the chsposal afDL‘O (M)
".z , 20 gb‘fldw _%H.S 01-02-1975 Bunner for further poatmg agamst SST
L ehman Khararai, (Ceneral) post. I

PI\OIV'OTIOV Qr STT, /T‘T TO THL’ P

OST OF SST (Gener al) BPS-16.

| 25% share. initial recruitment 05
o N 75% sharefor Promotion. . - i . 14
w1 20% Share of promotion O_LSIIT/SPSI‘/PST : 03
I Posts available for promotion ~ 03
1Py .J totccl lhr ough thts or dcr ' RIS ‘03
b g’-‘\. II;f :Ndli;c“ofo;ﬂ'ici:c‘tl'i' f)’};::;f;accl ' - “ggfglof - Remar Ls
“No {|. - - D . * .
| R . T Services placed at the dtsposal ofl ’
1 163, Subhan-ud-Din - . G.S No 3, Sma | 01-08-1965 DEO (M) Bunner further |
1 S L L posting against SST(Gcne:ul) post. |
2 1155 d.bdur’Rdhim‘ . GPS, Bampuk_ha- 09-02-1965. | T do-smmeemmee ’
:".3’ _de.- Sctikd Masal . ‘GPS, Pershali ~ . 01-06-1961 l : do----: - |
.3__, MOTION OT SDBI/DI\I TO THE POST OF SST (General) BPS 16
[ - TotalNo. of SS1; General (M) Post.s vacant Poxl.s ‘ | 19
Fzs .Jla: e initial recruitment. . o5
E ‘ “5 ¢ shure for-Promotion. 14
SRR P B % Share of promotion of SDﬂI/DDI o1
- Posts available for promonon 01
R B omoted thr ouqh thls or dcx o1
; o . . .| Pres
S l S.Nq’ SN{’ %}ggﬂ?j ' \i’}l(‘:::int S gﬁ‘glof | Remarks . L . ‘
R S— o ‘- -1 of Posting ATHLE - )
A ' ‘GHS Shal | o Services placed at the disposal of
IE Shez az Khan ' Bandai. - -1 08-03-1971 - DEO (M) Bunner for further posting
o ! 1 ‘against S8T(General) post. _!
S . J”ROM’OTIQN OF SAT/AT TO THE. POST OF SST( Goneral) BPS-16: ' .
"_;[ Total No; ofSST General (M) Posts vacantPosts " : 19 - j\
| 25% share initial recr uitment - 05
7;% share for Promotion.. . _ 4
1% i Share of promotion of SAT/AT o1
B Posts auailable for promotion . 01
DJi omoaed thr ouqh thu; order o1

Total No. ofSSI‘ General (IVI) Posts va(,ant Posts

19

\7»,,0 share initial recr mmlcni
75% share for Pr omotlion,

Posl‘; available for pr omotion

7 9% Share of promotion of 317/1‘1% '
T\

B roTr—oFL_}’d tiu ough thus order

. 05
.......... [ I _.il
01 i
o1 i
o1 4
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{55Ts (ﬁf) Bunner 3

Present

. .

5. .| 8.\ Nameof ] | Date o_f I
IO : ¢0) . 1 Place - - Rmumfc?

' -No_"-‘._No, ‘Official : . 'vf}’ostuu 1 Birth .

o |dotar s | S

I
- - _ Services placed at the dtsposal of DEO (M) .
10-,03—1965‘ “\ Bunner for further posting against SST |-

. Gade/l ((‘em’:ul)l ost.

o povt

'”ndst No ‘
Cop Yy foz warded for infor: malion and necessary actionto the: -

- 1.

3
L4
5.

6

7

erms and condlnons. )

'-,'lhe Y would be.on probation for: a period. of one Jear extendable for anothe: one year: . .
 They: wtl! be govcrned by such rules and rcgulatlons as may be issued from time (o tmw b y ilw.’ S
: ".".vat a

7 Their serutces can: be ter mmated at ‘any Hime, in case. theu ‘perfor mance is found unsatzsfacto: Yo

- during pr obationary I Uermd In: case of misr'onriurt Hwy shall he preceded unde: the vules framed
. fromitime Lo time.

- Char ger eport should be submltted to all concernad
Their-Inter 2Se= senior lty on Jloweripost will mmam mm\,r
. No TA/DA S allowadfm Jjoining. liis duty.

They will gwe -an -under taking:to be recorded i'ri thezfx service book to the cffect that 1f any over - |

- payment IS made to.himiin hght thrs or del will'be recover ed and if he/she is wi -ongly pv omotcd .
“he/She. will’ be’ rwel sed.

' ,f‘ heys - wxll be gouer ned by J such mles and iegulauons as may be 1ssued from time to time by the '

~Before’ handmg over chcn ge oncc agmn theu document ma J be checked if. they have not the."
": equu -ed r elevant quly ccauon.s as pe: rules, they may uot be handcd over chargc of the post

(Muhan nnad Raﬁq Khattak)
-Director

*7> e Elemcntmy and Secondary Educanon
[17\-/ S 'j' - , Kthcr Pakh‘un,dawa Pcshawm

/Flle No z/Pl omonon SST B-16 Dated Peshawar. thelg[ 04 [9016

‘_Accountant ‘General Khyjber Pakhtunkhwa Pcshawar
. District. Education Officer concerned -

.g.0 District Accounts’ Ojﬁf*cr concer ncd
.- Official-Concer ned.’

PS to the Secretary Y to Gout Kh Jbu Pakhmnkhwa E&SE Department.

.. PA'tothe Dir cctor ES§ QSE I\hybe) Pakhtunkhwa, eshawcn

M/I‘tle -

G \qr J'Gf(lb)

D! y:
LIcmcntary bcwndar y Education
I _jbEl akhtunkhwq Peshawar




BEFORE THE pESHAWAR HIGH COURT,

W.P. No. 19 c1-{ 2016

Rehmatullah, SST, GHSS, Gagra. District Bun
shahbaroz Khan SST (SC), 'GHS Shal Band1

Inanmullah SST (8C) « GHS Diwana Baba

Bakht Rasool Khan (SC) GHS Diwan

sper Akbar SST (G) GMS Banda

Shairbar SST (G) GMS Kuz Shamnal.

Kub Zar SST (G) GHS Cheena

1

2

3

4

5. Abdur Ragib SST (©) GHS Bajkata
6

1

8

9

Habib-ur-Rehman SST (G) GHS Bagra

10. Shaukat SST (5C) GHSS Amnawar

1L Subhani Gul sST (G) GMS EKlami Banda..

12. GulSaid SST (G) GHS Karapa

13. Siad Amin SST (G) GCMHS Daggat

14, SardarShah (G) GCMHS Daggar

15. Israr Ullah SST (8C) GHS Chanar

16. Mahir Zada (SST) GHS Shal Bandai.
1'1 Shir Yazdan SST (G) District Buner
18. Bahari Alam ST (SC) GHS Shal Bandai
19. Miskeen 38G (G) GMS Shavgahy District. Buner

|
Versus

1. Government of Khybu pakhtunkhwa
Secretary, E&SE Department, Pe%hawar '

Directox E&SE, KPK Peshaw ar.

Vi e

2.
I E,Qr,. “Dlstnct Education Officer (M), Bunex atDaggar

‘

&

» v .,
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I Lot
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
|SLAMIC REPUBLIC OF PAKISTAN,
1973, |

'Shewe_th; |

1) That nurerous vacancies of SST in BPS-16 were available
in the fespondent department since long and no steps
were taken for appomtments against those posts.
However, in the year 2009 an advemsement was
published in the print medla, inviting applications for
appomtment agamst those vacanc1es but a rider was
'g1ven therein that m—semce employees would not be
eligible and . they . were restrained from. mal(ing

applications.

~ 2) That the ‘petitioners do belong to the category of in-
| serv*lde employees, who were. not permitted to apply

against the stated SST vacancies.

3) That those who were appointed on adhoc/ contract basis
against the abovesaid vacancies Wei€ later on
regﬁlarized on the strength of KPK Employees
'(Regularization of Services) Act, 2009 (Act No.XVI of
2009) | |

4) - That the regulanzatlon of the adhoc/ contract
employees, referred to in the preceding para, prompted
the left out contendents, may be the. in-service

employees who desired to take part in the competition-

or those who d1d fall in the promouon zone, to file

EXAM‘NE

~ ‘Peshawar High G}
/ DEC 201
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59

re ultimately decided vide a

petitions, which we
dated 26.01.2015 (Annex “A’)

consolidated judgment

That while handing down fhe judgment, ibid, this

Hon’ble Court was pleased to conside
graph 18 of the judgment, as also a
ding

Y the prOmotio’n

quota under para

direction was made in that respect in the conclu

para to the following effect:-

«Official respondents are directed to workout

the backlog of the promotion quo
within 30 days and
till the

ta as per above

mentioned example,
consider the ‘in-service employees,

backlog is washed out, till then there would be

- complete ban on fresh recruitments”

s were c;onsidered for promotion,

6) That the petitioner

pursuant to the findings given by this august Court in the

they were appbinted on

abovereferred judgment, and
from 01.03.2012 to

n on various dates ranging
), but with immediate effect, as
me Court,

promotio

31.07.2015 (Annex “B”
d down by the august Supre

-against the law lai
ne batch/ year shall rank Senior

that the promotees of o
to the initial recruits of the sarie batch/ year.

7) That till date seniority list of the §STs in BPS-16 has not

d, as against the legal obligation of the

been issue

respondents 10 issue seniority list every year.

'8) That though the petitioners we

v AN
ancles were also

. qualifications much earlier and the vac

£ gyailable, but they were deprived of th

201

promiotion at that junct

re having the required

e béneﬁt of

ure, as against the principle of law

he R M



9)

laid down by the apex Court in the case of Azam Ali |
reported 1985 SCMR 386 and followed in Muhammad
Yousaf (1996 SCMR 1287). As‘ such they were deprived
from the enjoyment of the high post not .only in terms of

status but also in texms of financial benefits for years.

That feeling- mortally aggrieved and having no other
adequate and efﬁcacioﬁs remedy, the petitioners
approach this august Court for a redress, inter alia, on

the following grounds:-

GROUNDS:

A.

That the petitioneré'Were equipped with all the requite
qualification for promotion to the posts of SST (BPS—lG)
long ago and also the vacancies were avai_lable but for
no valid reason the promotions were withheld and the
posts were retained vacant in the promotion quota,
creating a backlog, which was not attributable to the
_petitioners, hence, as pel following examination by the
august Supreme Court, the petitioners are entitled to
the back benefité from the date the vacancies had

occurred;

“nromotions of such promotee (petitioners
in the instant éase) would be regular from
date that the vacancy reserved under the
Rules for departmental promotion

occurred”

That the petitioners have a right and entitlement to the

back penefits attached to the post from ay the

ATTESTED




ailability of the

qualifications of the petitioners and av

wacancies coincided.

C. ‘Thatthe petitioners being the promotees of one and the

same batch, are required o be placed senior to the

fresh appointees, but the respondents have sat on the

seniority list and uptill now no seniority list whatsoever

has been issued/ c1rcu1ated

D. That in view of the fact that no seniority list has been

jssued, the petitioners: neither can file a departmental

appeal nor can have recourse to the Services Tribunal

for agitating their grievances therefore, this august

Court can issue appropriate directions to the
ith law, in view of

g to act in accordance Wi
laid down by the apex Court in the
in PLD 1981 SC 612, 2003

respondent
the principle of law

pronouncements reported

SCMR 325, etc.

£ That the petitioners have not peen treated in

accordance with law as against the provisions of Article

| ' 4 of the Constitution.

F. That petitioners reserve their right to urge additional
e Court, after the stance of the

gronnds with leave of th '
‘ AT TES T E

E O T A respondents pecomes known to them.
g ' Prayer
Y 2016

In vievv of the foregoingd, its is, therefore, prayed thaton

acceptance of this petition, thn, Hon’ble Court may be

pleased to issue an appropnate d1rect10n to the respondents

for treating the promotlon of the petitioners from the date




o R e ke

they were qualifie

available, and -also

16), giv'ing— senior PO

promotees against

Any other remedy to whi

in law, justice and

d on, and the vac
to circulate the > seniority list of 55
sitions to the pEE

the fresh recruits.
ch the petitioners are f

equity may also be granted.

Petiticners
Through

Muhammad
EAdvocate Sup,

&
Akht. lyas

Advocate High Court -

CERTIFICATE:
CTtis certified that no such petition ©
earlier been filed by the petitioner in this august‘Court.
LIST OF BOOKS: .
{ Pakistan, 1973.

1) Constitution o
Case law according to

2)

need.

'
\.

ancies had bécome
Ts (BPS-

tioners ~beind

ound fit

n the subject matter has

Sy

>

' Rdvocate







PESHAWAR HIGH COURT, PESHAWAR.

ORDER SHEET

Date of Order/
Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

Present:  Mr. Isa khan Khalil, advocate

Pt

WAQAR AHMAD SETH, J.- Through the iAnstarﬁ writ
petition,{ the petitibncfs have prayed for issuance of an
appfopriate writ directing the respondents to treat their promotion
from the date, they were qualified on and also to circﬁlate the
seniority wlist of SSTs B§16 by giving them senior positiop being
promotees against the fresh recruits. |

2. ' Arguments heard and available record gone through.
3. The prayer so made, in the writ petition and argued
at bar clearly bifurcate, the case of petitioners in two parts;
firstly, petitioners are claiming an appropriate dire;ction to the
| réspondents to circulate the senior list of SSTs (BS-16). Yes,
according to section-8 -of Khyber Pakhtunkhwa, Civil Servants

Act, 1973, for proper administration of service, cadre, or post, the
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appointing authority shall cause a seniority list of the members of

the time being of such service, cadre, or post to be preparéd and
vl‘hc» said anidrity list so prcburcd under subscction-_], shall be
‘revised and notified in the ofﬁcial gazette at least ”opce in a
calendar year, preferably in the month of J aﬁuary. In view of the
| clear pfbvision of law? the first prayer of the petiﬁoners is
allowed with the consent of learned AAG and the cmﬁpetent
authority is dlrected to issue the seniority list of SST’s BS-16, in
accordance with theAlaw, relating to seniority etc, but ip the
month of January, 2017, nositively.

4, | As regar'cfiing the second portion of the petiton,
wherein they have asked for apprdpr_iate direction to the
| respondents for treating the promotion of tﬁe petitioners from the
date they were qualified and vacancies had become available
~bc;,_side§ considering the‘rﬁ senior being promotees against the
direct recruits is concerned, we are of the view that the same

| pertains to terms and condition of service and as such under

‘article-212 of the constitution this Court is barred to entertain that

portion of the writ petition.

/ 5. In view of the above, this writ petition is disposed of
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with the direction to the respondents, as indicated in para-3,
whereas the seniority and promotion being terms and-conditions

of service is neither entertain-able nor maintainable in writ
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_ GOVERNMENT OF KHYBER PAKHTUNKHWA )
OFFICE OF THE DISTRICT EDUCATION Oli‘FlCER (MALE) DISTRICT BUNER
Phone #: 0939-510468

2‘77 Emall e(lobunengmall com

To‘

No — J)fA%&:Qoq

The Director Elementary & Secondary Education
Khyber Pakhtun Khwa Peshawar.

Subject; APPEAL /REPRESNTATION FOR TREATING THE- PROMOTION OF THE APPLICANTS FROM TH: oF

DATE of HE HAS QUALIFIED ON_ AND THE VACANCIES HAD BECOME AVAILABLE, AND ASLO TO
CIRCULATE THE SENIORITY LIST OF SSTs BPS-16,GIVING SENIOR POSITION TO THE APPLICANT
BEING PROMOTEE AGAINST THE FRESH RECRUITS.

Memo;-
Enclosed please find herewith photo copies of applic.ations along with court judgment in r/o the
following officers are hereby submitted to your office for further necessary action .
S.No | Name Post | School Remarks
1 Rahman ullah SST | GHSS Gagra
2 | Shahbaroz khan SST | GHS Shalbandai
3 | inamuliah SéT GHS Dewana baba
4 Bakhtl Rasool Khan SST | GHS Dewana baba
"5 [ AbdurRagib .- [SST-_ | GHS Bajkata
6 | Sher Akbar SST | GMS Béqd’a
7 | Shafbar SST | GMS Kozshamanal
8 | AubZar SST | GHS Cheena
' 9 Habib ur Rahman SST | GHS Bagfa N
10 | Shaukat SST : GHSS Amnawar
1 | Subhani Gul’ SST | GMS Alami Banda
<12 Gul Said SST GHS Karapa
13" | Said Amin 1 SST | GCMHS Daggar
14 Sardarishah SST GCMHS Daggar
15 | Israr ullah ‘ SST - | GHS Chanar
16 | Mahir2ada SST‘“‘. ‘GHS Sha!bandai
" 17 Sﬁir yazdan SST GHS Maradu
I 18 | Bahari Alam SST | GHS ShalBandai -
19 | Miskeen SST | GMS Sharghshy
: RN

D" DISTRICT ERUCATION OFFICER
MALE DISTRICT BUNER



mailto:edobnner@gmaii.com

