'ORDER | | | B
13" July, 2022 1. Mr. Akhtar Ilyas Advocate learned counsel for the appellam

present Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.

éJ\\Z J\ Vlde de our detallesd order\of today plae‘ed in Service Appeal No.

\\\‘Ys \r"\w;\\
Y e

%!.

N A 82/20& fitled “Abdur Rashid-vs- the Governmént~ot KiyBek
e

Pakhtunkhwa*t}i&r\oug\ Secretary Elementary & Secondary Education

(E&SE), Department\,Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

| ' ' 3 Pronounced in open court in Peshawar and given under our

hands and seal bf the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

by

. (FAREEHAPAUL)
*; MEMBER(E)



‘ ©725.11.2021 Proper DB is not available, therefore, the case is
_adjourned to?’_é/ 2/ 22for the same before &8.

Reade

15.06.2022 Learned counsel for the appellant present, Mr. Yakmin Khan, ADEO
. 3

alongwith  Mr.  Naseer-ud-Din  Shah, Assistant Advocate General tor the

!'CSpOlldCﬂtS present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for

-~ *

arguments on 13.02.2022 before the D.B.

™
,

I‘ —-——_—__‘.
(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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05.08.2021i Learned counsel for the appellant present.

s
- -

| Mr. AKabiruII_ah Khattak, Additional Advocate General alongwith o
Ubaid-Uf-Reh'mah ADO (Litigation) for respondents present. ‘ |

‘Former made a request for adjournment ’being ‘not” in
, possessioh of the file today. This being an old case be fixed in last )
week of September; 2021 for arguments. Adjourned. To come up for’
~ arguments on 23.09.2021 before D.B. o

(Afig Ur Rehman Wazir)
- Member (E)

23.09.2021 Counsel for the appellanf and Mr.,Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant'reques'té.d for
~adjournment for preparation and assistance. Case tp-
come up for arguments on 25.11.2021 before the D.B.

(Rozina‘fﬁehman) : o C%/’

Member(Judicial)
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14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak
' learned Additional Advocate General alongwith Ubaid ur Rehman
. ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as before.

READER
!.
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.



L&

Lo ‘ e
g__éy_ .2020 Due to COVIDl9 the case.is adjourned to . 1,‘ . '
42020 for the same as before ‘ SRR

06.07.2020 Due to COVID19, the case s ad Journed to 31.08.2020 for |
the same as before. ‘

31.08.2020 Due to summer vacation, the case is adjourned to

05.11.2020 for the same as before.

.
3

05.11.2020 ~ Junior to counsel for the appellant and'Addlzg-AG
alongwith Mr. Obaid Ur Rehman, ADEO fof respondeﬁts
present.

The Bar is observing general strike, there'fore, ‘the

matter is adyourned to 14.01.2021 for hearing before the D.B.

(Mian Muhamma
Member (E)



k 03.03;2020 ' Counsel for the appellant and Mr. Kabirullah Khattak,
‘ '~ Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appeliant
seeks adjournyp
on 08.04.2020 before D.B.

. Adjourned. To come up for arguments

(Mian Mohamma (M. Amin Khan Kundi)
Member ‘ Member

T e T—— L



‘ 18122019
. Khattak learned Additional Advocate General present.

- 09.01:2020

R Learned counsel for the appellant present. Mr. Kabir Ullah

Learned counsel for the appellant seeks _adjournmeht.

Adjourn. To come up for arguments on 26.12.2019 before

26.12.2019 .

27.12.2019

. DB.

S

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournrhent as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

Mj;r Member

Counsel for the appellant present Mr. "Muhammad

Jan, DDA for respondents present. Learned counsel for

- the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 before D.B.

Mﬂ Member

Due to general strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. T'o come up for arguments

on 03.03.2020 before D.B.

S
Mﬁu/ber 6) |

Member



.30.042019 " Learned counsel for the appellant' and Mr. Muhammad
. Jan learned Deputy District Attorney present. Leamed counsel

for the appellant seeks adjournment. Adjourn. %o come up for

arguments on 15.05.2019 before D.B.
e

nber _ S o - Member

15.05.2019. =~ Counsel for the appellant and Addl. AG for the

respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for-arguments before the D.B.

! : ' . "~ Chair

24.07.2019 ‘Learned counsel for the appellant present. Mr. Zia
Ullah learned Deputy District for the respondents present.
'lLeam_ed counsel for the - ap_p-ella_nt seeks .adjom'nmcnt.
- Adjdurﬁed. fl“o come up for arguments on 09.10.2019 béf’ore :

DB,

-—

Vi

(Hussain Shah) (M. Amin Khan Kundi)
Member _ - Mcmber

e
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10.01.2019

7'3” “-“ﬂ {'}". A
.,_, SRy AR 2V

- Counsel for the appellant and Mr. Kabirullah Khattak A
learned Additional Advocate General for the respondents

present. Learned counsel for the appellant requested for

. adjournment. Adjourned. To come up for arguments on

~ 24.01.2019 before D.B \\ . -
o N B
é ber L . ) Member‘

24.01.2019

Learned counsel for lthe appellant and Addl: AG fér
respondents present. Appe'al was fixed for arguments, however,
learned counsel for the informed the Tribunal that similar nature
‘appeals have been ﬁxed for arguments before D.B.I, therefore,

requested that the present appeal may also be fixed Wlth the said

' 'appea[s Adjourned. To come up fors?‘:}rguments on 28.02. 2019 before

28.02.2019

D.B.I alongw1th connected appeal.

(Ahm‘m (M. Amin Khé/ﬁndi)

Member Member

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD and Ubaidur Rahman, |
ADO for the respondents present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019

béfore the D.B.

-

Mfmber - Chai an-




126.06.2018

09.10.2018 -
15.08.2018

21.11.2018 *

Learned counsel for the appellant and and Mr. K?lbil“ Ullah
Khattak, learned Additional Advocate General for the respondents
present. Learned counsel for the appellant seeks adjournment.

Adjourned. To coﬁﬁe'up for arguments on 15.08.2018 before D.B.

f— Qe

(Muhammad Amin Kundi) I }J\ }mmmad Hamid Mughal)
Member 1 zf\‘;)_ Member

kS

=y
-

_Counéel for the appellant present. Mr. Muhammad Jan
DDA f5i<tHe FesSoRE S pHScAPEEh It i apipeliban Khattak
Saapsd i diionah st e Brestht By e ALt ke of the

B?lr 211]6 (idé?)i dﬂe onrgeﬂ'éo come up on 09.1 0.2018'before D.B.

Y N

- (Ahithearradafymin Kundi) (Muhamméawﬂmmwﬁ Kamig Mughal) -

MeMBé}l?e" - - MembefViember

~ Since 21.11.2018 has bee declared as public holiday
on-account of 12™ Rabi-ul- Awal. Therefore, the case is

adjourn. To come on 10.01.2019 before D.B.

- READER

pos



07.12.2017 -~ Clerk of the counsel for appellant present. Mr. Riaz

Pamda Khel, Assist: AG alongwith Mr. Hameed Ur Rahman, _
AD (L mgatlon) for the respondents present. Written reply |

submltted. To come up for rejoinder and arguments on

; . 13.02.2018 before D.B. ~ '- ¥
T . (GUI Z an) '
: SR Member (E) z
\? Al “
13.02.2018 © Counsel for the appellant present. Mr. Kabir Ullah

Khattak, Addl: ‘AG for the respondent present. Counscl for thc
appellant sceks adjomnmcnl for ICJomdu (nanlcd To come up

. for leOlllClCl and alyllnclns on 11.04. 7018 before D B.

l\}cﬂm% Chairman
.
11.04.2018 _ | Counsel for the appellant and -+ Mr. Ziaullah, Deputy

) Dlstrlct Attorney for “the respondents present. Counsel for the

appellant seeks adjournment. To come up for rejoinder and

' : argulnents on 26.6.2018 before the D.B.
CM

©26.06.2018 Learlled,. counsel for the appellant and and. Mr. Kabir Ullah

Khattak, learned Additional Advocate “General for the respondents
ptésent.. Learnéd" Counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 15.08.2018 before D.B.

-~

L 4

(Muhammad 4:1111 Kundl) ~ (Muhammad Hamid Mugha}
Membcr‘“ - Member
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23/8/2017 Counsel for the appellant and Mr. Ziaullah,

_ , Deputy - District Attorney for the respondents
L . present. Learned Deputy. District. Attorney
D L . - - requested for adjournme'nt. Adjourned. To come

up for written reply/comments on 4/10/2017

before SB.
: | \J :
' - ¢
(GUL ZEB KHAN)
| MEMBER
| . :
- 04.10.2017 Clerk of the counsel for appellant present. Mr. Kabirullah

Khattak, Additional AG alongwith Mr. I-Ialneed-ur-Relumn;
AD (litigation) fér the respondcﬁts also present. Wril‘t'en -rclﬁly ’
on behalf of respondents riot,submilted._ Learned Additional -
' AG requested for further adjournment. Adjourned. To come

up for writt_en-rcply/commenls'ion 08.11.2017 before S.B.

o (Muhat%d'/(nin' Khan Kundi)

Member -

08.11.2017 ‘ Counsel for the appellant and Mr. Usman Ghani, District
- - Attorney alongwith Mr. Hameed ur Rehman, AD (Lit) for
respondents present. Written reply not submitted. Requested for

-adjournment. To come up for written reply on 07.1_2.2017 before

'(AHMAD HASSAN). -
MEMBER -

T - S .- . o sloma e
e - . I R
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3. 15.06.2017 Counsel for the appellant present. He submitted preliminary
| arguments that similar appeal No.363/2016 titled Shireen Zada-vs-
" Education Department has already been admitted to regular

hearing. This has also been brought on the séme grounds.

In view of the orders in the above mentioned service appeal

R

this appeal is also admitted to regular hearing on ‘the basis of the
submission of the above mentioned plea. The appellant is directed
to deposit security and process fee within 10 days. Thereafter
notices be issued to the respondents for written reply/comments
. Z25.07.2017 before S.B.
el

| Vi_ \2 ‘t; ¢ . 1‘
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25,'.07.2017_ Counsel for the appellant present. Security and process fee

have not been deposited. Counsel for the appellant seeks further -

R T A

time to deposit the same. Granted. Security and process fee be
. deposited within 7 days. Thereafter, notices be issued to the

respondents To come up for written reply/comments on




Form- A

FORM OF ORDER SHEET

Court of

Case No. -

493/2017

S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
' proceedings : :
1 2 3
1 23/05/2017 The appeal of Mr. Abdur Ragib presented today by
Mr. Akhtar llyas Advocate, m'ay be entered in the Institution
Register and put up to the Worthy Chairman for proper order
please.
RECIS TR S
>3 0)
2 | 25-5-17

This case is entrusted to S. Bench for preliminary hearing

to be put up there on / _f, b-17.
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR
S.A. No. f‘ E! 3 12017
Abdur Raqib ....................................................... Appellant
Versus .
Govt. of KPK through Secretary, (E&SE),
Department, Peshawar and others............................ Respondents -
' INDEX '
S.No. | Description of documents. - Annexure Pages.
‘1.- | Appeal ' | =€
2. Copy of consolidated judgment dated A
31.07.2015 4-3¢
3. | Copy of appointed order 07.03.2012 B j‘:&l
4. Copy of W.P.No.1951 and order C -
5. Copy of departmental appeal D
6. Copy of DD No.377 dated 27. Ol 2017 E
7. | Wakalatnama ;4
Appellant <
Through Q’%’_
» Akhtar Ilyas
Advocate High Court
6-B Haroon Mansion
/7 / 57 20/7 - Khyber Bazar, Peshawar

Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
Khybm. Pa

S.A. No. 3 3'} nol7 Horvics g ukhwa

' Diary No. ‘5\3 X
Abdur Ragib SST T

GHS Bajkata District Buner @meé 23 /5
- e Appellant

Versus

1.  Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar. '

3.  District Educatioh Officer (M), District Buner at Daggar.

........... Réspondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE -
APPELLANT FROM THE DATE HE HAS ~
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments against those vacancies, but a rider was given therein
that in-service employees would not be eligible and they were
restrained from making applications.

ledto-33Y That the appellant do belong to the category of in-service employees, . G
C who were not permitted to apply against the stated SST vacancies.

That those who were appointed on adhoc/ contract basis against the
abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularization of Services) Act, 2009 (Act No.XVI of
2009) :

R S

4)  That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted the left out contendents, may be the in-
service employees who desired to take part in the competition or those
who-did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.2015
(Annex “A”) ’ ' ‘

e oiane - e A, o Aol 5 P

. “i
Ta.




5)

6)

7)

8)

9)

10)

1)

That while handing down the judgment, ibid, the Hon’ble Peshawar
High Court was pleased to consider the promotion quota under.
paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the following effect:-

“Official respondents are directed to workout the backlog of
the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments”

That during the pendency of the stated writ petition and without
waiting for the final decision, respondent No.2 issued promotion order
dated 07.03.2012 (Annex “B”), but with immediate effect, as against
the law laid down by the august Supreme Court, that the promotees of
one batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued,
as against the legal obligation of the respondents to issue seniority list
every year. :

That though the appellant was having the required qualification much
earlier and the vacancies were also available, but he was deprived of
the benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the
appellant was at promotion zone at the time of Regularization of
Adhoc recruits of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect. '

That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

That pursuance to judgment passed in W.P.NO.1951/2016, the
appellant filed departmental appeal (Annex “D”) to respondent No.3
through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite qualification
for promotion to the posts of SST (BPS-16) long ago and also the
vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,




. O

creating a backlog, which was not attributable to the appellant ,
hence, as per following examination by the august Supreme Court,
the appellant are entitled to the back benefits from the date the
vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental

. promotion occurred”

B. That the appellant has a right and entitlement to the back benefits

attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same batch, are
required to be placed senior to the fresh appointees, but the
respondents have sat on the seniority list and uptill now no seniority
list whatsoever has been issued/ circulated.

D.  That the appellant has been discriminated, which goes against the
provision of Articles 25 and 27 of the Constitution, 1973.

E. That the appellant has not been treated in accordance with law as
against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with leave
of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate
direction to the respondents for treating the promotion of the appellant from
the date he was qualified on, and the vacancies had become available, and
the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice

and equity may also be granted. E z :
. ‘Appellant
- Through AQJ

Akhtar
Advocate High Court

~ AFFIDAVIT
I, do hereby affirm and declare on Oath that the contents of the

belief and nothing has been concealed from this hon’ble court

accompanying Appeal are true and correct to the best of my knowledZe and«",':{,'w;
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this single

WAQAR AHMAD SETH,J:- Through

judgmént we propose to cdispose of the instant Writ Petition '

N0.2905 OF 2009 as well as the connected Writ Petition

Nos.2941, '2967,2968,3016. 3025.3053,3189,3257,3292  of
2009, 196,556,664, 1256,1562,1685,1696,2176,2230,2501,2696,
2728 of 2010 & 206, 335,435 & 877 of 2011 as common

/,’/’ question of law and fact is invelved in all these petitions.




2-

e

The petitioners in all the writ petitions

have

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, 1973 with the following relief:-

“It is, therefore, prayed that on écceptance
of the Amended Writ Petition the above
noted Act No.XVI 2009 namely ‘The North
West Province Employees (Regularization
of Services) Act, 2009 dated 24" Octoﬁer,
2009’ being illegal unlawful, without
authority and jurisdiction, based on
malafide intentions and being
unconstitutional as well as ultra vires to
the basic rights as mentioned in -z‘he
constitution bc set-aside  and  the
respondents be directed to fill up the above
noted posts after going through the legal
and lawful and the normal procedure as
prescrfbed under the prevailing laws
instead 6f using the éhorf cuts fér obliging

their own person.

It is’ further. prayed that the
notification No._A—'I/I.‘/SET(M) dated
11.12.2009 and Notfication No.A-17/SET(5)
COntract-Apbtt:zoog;"»da'zed 11.12.2009, as

Lo Notification

well as:

No.SO(G)ES/1/85/2609/SS(Contract) dated




P : . ) - . ,,,“
.‘\.-“J

31.05.2010 issued as a result of above

hotéd impugned Act whereby all the private
respondents have been regularized may

also be set-aside in the light of the above
submissions, being illegal, unlawful, in-
constitutional and against the fundamental
' rights of the petitioners.

Any other relief deemed fit and
prbper in the circumstances and has not
been particular asked for in the noted Writ
Petition may also be » very graciously

granted to the petitioners”.

-

3- It is averred in the petition that the petitioners are

sorving in tho Education Doparlinont of KK working postod

as PST.CT,DM,PET AT, TT, Qui and, SET in dl’/f@_—}'en_f‘

Schools; that respondents No.9 to 1:359 were appointed on
adhoc/contract basis on different times and lateron their
service were regularised through the North West Frontier
Province Employeces (Rog_{‘tlf{.ll'[ZFJ(I'OI} of Services) Acl, 2909;
that almost all V[he pe{,;_tioners have  got the reqr%recl
qualifications and also gqt at rfwcgir credit the length of senjice;

/74 that as per notification @‘JO.SO(S)6-2/97 dated 03/06/{,__998

e pepts s AT

'i
|
|
l,
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the qualification for appo/ntmént/promot/'on of the SE _7"
Teachers BPS-16 was prescribed that 75% SETs shall be
selected through' Departmental Se!e{:tion‘ Committee on the
basis of balchwise/yearwise open merit from amongst the
; candidales having the prcsc.:ribcd qualification a}:d remaining
25% by initial recruitment ihrough Fublic Service
Commission Whereas through the same notification thev
qualiﬁcatian for the appointment/promotion of the Subject
Specialist Teachers BPS-17 was prescribed that 50% shall
be selected by promotion on' the basis of seniority cum
fitness amongst the SETs possessing the qualification
prescribed for initial recruitment having five years service and
remaining 50 by initial recruitment through the Public Service
Commission and the above procedure was adopted b}f the
Education Départment till 22/09/2002 and the appointments
on the above noted posts were made in the light of the above
notification. It was further averred that the Orc/ingnce
No.XXVII of 2002 notified on 09/08/2002 was promuzqateg!
under rhé shadow of w_;hich some 1681 posts of d/’ff;;”zrenj{

£

cadres were advertised by the Public Service Commission

7
[
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That before the promulgation of Act No.XV/ of 2009, it was

practice of the Education Department that instead of

p/‘omot{/7g the eligibie and competent persons amongst the
teaéhers community, they have been advertising the above
noted posts of SET (BPS-16) and Subject Specialist (BPS-
17) on the ba;isﬁ of open merit/adhoc/contract wherein it was
clearly mentioned that the sa}'d posts will be temporary and
will contin;Je only for a te/-wre of six months or till the
appointment by the Public Serviced Coxﬁmission' or
Departmental Selection Committee That after passing the
K”PK Act No.XVI of 2009 by the Provincial Assembly the
fresh appointees of six months aﬁd one year on the éQhoc
and contract basis inc/udirgg respondents no.9 to 1351 wi;t:h a
cfear affidavit for not aaOpging any legal course to make. their
services. revgu/arized, haye been made permanent and
reqular employees leeregas‘fhe employees and teabhing
staff of the Educe;tion Department having at their cred;t‘a
service of minimum 15 tg;) m;;ximum 30 yeéré have bten

ignored. That as per coniract Policy issued on 26/1'0/2@:_)02

s

the Education Department was- not authorised/entitled:‘- to




make appointments in BPS-16 and above on the contract
bés;§ as the only appéinﬁng authority under the rules was
Public Servz'qe Commfssiqn. That after the publicaticsr-v made
by the Public -Service Commiss)’on thousands of teachers

eligible for the above said posts have already applied but

. they are still waiting for their calls and that through the above

Act. thousands of the adhoc teachers have been regularized
which “has been adversely ‘effected the rights of the

petitioners, thus having no efficacious and adequate remedy

~ available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions.

4-  The concerned official respondents have fumis/\zjeld
parawise comments wherein they raised certain‘/egal afnd
factual objections including the__ question of maintainabilifg‘of
thf; writ petitions. It was fégﬁher stated that Rule 3(2) of the*
NW.F.P. Civil Servant_g (Appointment, 'Promotion - &
Transier)Rules 1989, authorised a department to lay déwn
a

me%hod of appointment, é]LJalq‘fication and other conditiyns

applicable to post in ccnsuitation with Establishmen{‘ &

. Administration Departmert a{:yd the Finance Deparrmcgn(.




That to improve/upiiét the staﬁdard of education, the ;’
0
Government replaced/amended the old procedure i.e. 1 OO% N "
- i
including SETs through Public Service Commission KPK for
recruitment of SET:»; B-16 vide Notification No.SO(PE)4-
5/SS-RC/Vo! Il dater’ 18/01/2011 wherein 50% SSTs (SET) |
shall be selected by promotion on the basis of senjority cum :
fitness i (e following manner:-
“(i)  Forty percent frozﬁ CT (Gen), | '\
CT(Agr), CT(Indust: Art) with at least 5 {
years servicg as such and. having the i
. qualification mentioned in column 3. ;
(if)  Four percept from amongst the DM %
\ with at least 5 years service as such and s
having qualificalion in column 3. §
(i) Four percent ff'ovmv amongst the PET ’;
3
with at least 5 years service as such and , *

having qualification mentioned in column 3.
(iv)  One percent amongst Instructional

1 Material Specialists with at least 5 years




e

service and having qualification mentioned

- In column 3."

®* -

It is further stated in the comments that due to the

degradation/fall of quality education the Government

abandoned the previous recruitment policy of

o

izromotiors uppointment/recruitment and in order to improve
the standard of teaching cadre in Elementary & Secondary
Education Department of KPK, vide ~Notification dated

09/04/2004 wherein at serial No. 1.5 in column 5 the

appointment of SS prescribed as by the initial recruitment

“and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Services)Act,
2009 (ACT No.XV/ of 2009 dated 24" October, 2009 is legal,

lawful and in accordance wilh the Constitution of Pakistan

which was issued by the competent authority and jurisdiction, A

therefore, all the writ petitions are liable to be dismissed. -
5- We have heard the learned counsel for the parties and

have gone through the 1ecord as well as the law on the

subject.

i it 2 = wam e
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6- The grievance of the petitioners is two fold in respect
of Khyber Pakhtunkhwa, Employees (Regularization of
Services) Act, 2008 firstly. they are alleging that regula} post

in different cadres were advertised through Public Service

Commission in which petitioners were competing with high

profile garrier but due to promulgation of Act ibid, they could
not made through it as nb further proceedings 'wer.e
conducted against the advertised post and secondly, they
are agitating the legilimale . expectancy regafding f/)(;'i("

]

promotion, which has been blocked due to the in block

induction / regularization in a /wge.numbe/‘, courtesy Act, No.
XVi of 2008.

7- As fér as, thé first content}'on of advertisement and in
-block regularization of  employees is concerned in this

respect it 1s an admitted fact that the Government has the

right ‘and prefogative to withdraw some posts, already
advertised, at any stage from Public Service Commission
and secondly no one knows that who could be selected in

open merit case, however, the right of competition is

- reserved. In  the . instant case KPK, employees




(R - jularization of Services) Act, 2009, was pr'omulgat‘ed;
Which in-fact was not the first in the line rather N. W.F.P (now
Khyber Pakhtunkhwa) Civil Servanté (Regularization of
Sér{/ces-)' Act, 1988, NWFP (now Khyber Pakhtunkhwa)

(Reg.iation of Services) Act, 1989 & NWFP (now Khyber
Services) Act, 1987 were also promulgated and were never

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under:-

10

Pékhtunkhwa) Adhoc  Civil Servants (Regularization of

' challenged by anyohe.

a

S.2 Definitions. (1)---

e

sl

.a)----

aa) ‘“contract. appointment”
means appointm'ent of a duly
qualified per'so}r made otherwise
than in accordance with the
prescribed method of recruitment.
b) “employee” means an
adhoc or a contract employée
appointed by Government on

adhoc or contract basis or second

shirt/night shift but does not
',.include the“e;mployees for project

, POSt ur appointed on work charge

©

~__<_ e s g
i l“—«uq T i Ly e

L T



‘ S. 3 rjeads:-

1

basis or who are paid out of - :'

contingencies;

Reqularization of services of

certain employees.---- All
employees including

recommendee of the High Court

appointed on contract or adhoc i
- basis and holding that post on 31 _ '

‘December, 2008 or till  the |

commencement of this Act shall

pe deemed to have been valid/y

appointed on regular basis having

the  same  qualification and

experience for a regular post;

9- The plain reading of above sections of the Act, ibid,

would show that the Provincial Government, has regularized

 the ‘duly qualified persons” who were appointed on contract

basis under the Con_tfact Policy, aﬁd the said Cohfracr Policy
was nev"er eve; challenged by any one and the séme
remained in practice ti//‘the commencement of the said Acf
Pe_t/t/oners in their writ pe,{:,f/'.t/'ons have not quoz‘éd ar;y 'si/_:gg/e
incident / pré’cede_nt sholwi,'vg that the regularized emp/oy:ees

under the said Act were not qualified for the post against




.. /Y%

'

Government,v recruited on co_m‘ra_gt basis till 31%

2008 or til the commencement of this Act h

wh..h they are regularized, nor had placed on record any
documents showing that at the time >of their appointmeh{ on
contract they had made any objection. Even otherwise, the
éuperior i,O'L/f'tS have time and again reinstated employees

whos.  appointments were declared irregular by the

Government Authoriles, because  authorities being

responsible for making irregular appointments on purely
z‘emporafy and contract basis, could not subsequently turned

round “and terminate services because of no fack of
qualification but on manner of selection and the benefit of the.

lapses committed on part of authorities could not be given to

the employecs. In the instant case, as well, at the time of

appointment no one objected to, rather the authorities

committed lapses, while appointing the private respondent's

and others, hence at this bejated stage in view of number of

judgments, Act, No. XVI of 2009 was promulgatec;

b4

Interestingly this Act, is not applicable to the educatioQ

department only, rather all the employees of the Provfncié{

Decembey;

ave been

e o pmvre—ten
) o i



regularized and those employees of lo other departinents
who have been regularized are not party to this writ petition.
i0-  All the employees have been regularized under the

Act, ibid are duly qualified, eligible and competent for the

post against which they were appointed on conlract basis

andl this practice remained in oparation for yoars. Majority of

those employees getting the benefit of Act, ibid may have
become overage, by -now for the purpose of recruitment

against the fresh post.

11-  The law has defined such type of legisiation as
“beneficial and remedial”. A beneficial legislation. is a
statue which p&rporfs to conferj a benefit on individuals or a
class of persons. The nature of such benefit is to be
exiended relief to said persons_of onerous obligations under

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where .

non previously existed. According to the definition of Corpus

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an exisience grievance, or introduged

regu/arizaz‘/bn conductive to the public goods. The challenged

e :‘_“_'J""‘"'-:JZT‘..:;’TV"«‘:"-K

&
:‘{:
i
i
{
J
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Act, _2009,.seéms to be a curative sz‘atué as for years‘the
then Provincial Governments, appomted. embloyees on
contracf basis th admittedly all those contract appointments
were made after proper advertisement a_nd on thé
recommendations of Deparz‘mentall Selection Committees.

12- In order to appreciate the arguments regarding
Leneficial legislation it is important to understand the SCOpé
and melan.ing of beneficial, remedial and curative /egislaa‘_ion;.

Previously these words have been explained by N.S Bindra

"1 interpretation of statute, tenth edition in the following

manners:-
“A statue which purports to confer a
benefit on individuals or a class of
persons, by reliving them of
onerous obligations under contrécts
LR entered into by them or which tend

to protect persons against
oppressive act from individuals with
whom they stand in certain
relations, is «called a beneficial
legislations....In interpreting such a
statue, tho pr'{frﬁciplo establishod is
that there is fo room for taking a
narrow view but that the court is
entitled to be ;;}eng;O(is towérds the

persons on v«%_hohi the benefit has

®
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‘been conferred. It }s the duty of the
court to interpret a provision,
especially a beneficial provision,
Liberally so as to give it a wider
meaning rather than a restrictive
meaning which would negate the
_very object of the rule. It is a well
settled canon bf construction that in ,
| constructing the provision of _ :
i beneficent enactments, the court i
| . should adopt that construction
“which advances, fulfils, and furthers
the object of the Act, rather than the
one which woufd'defeat the same
and render ~the . protection
illusory..... Benéficial provisions call
for liberal and broad interpretation
so that the real purpose, underlying
such enactments, is achieved and
full éffect is given to the principles

underlying such legislation.”

Remedial or curative statues on the other hand have

bewii explained as:-

"A  remedial statyte is one which o B - .
remedies defect in zjhe' pré existing law, ) _ e
statutory or otherwiSe. Their purpose is -
to keep pace with the views of society.

They serve to keep our system of

/ jurisprudence up to date and in




TV

..... i’/ , . _}6/ B O

®-harmony with new ideas or conceptions
of what constitute Jjust and proper
human  conduct. Their  legitimate
purpose is to advance human rights and
relationships. Unless they do this, they
are not entitled to be known as remedial
legisiation nor to be liberally construed.
Manifestly a construction that promotes
improvements in the administration of
justice and the eradication of defect in
the sysfem of jurisprudence should be
favoured over one that perpetuates a
vwrong;’.

Justice_Antonin Scalia of the U.S. Supreme

Court in his book on Interpretation of Statute
states that:

“Remedial ~ statutes are
those which are made to supply
such defects, and abridge such
superfiuities, in the common law,
as arise from either the general

. imperfection of all human law,
from change of time and
- circumstances, from the mistakes
ahd unadvised detefminatt’ons of
unlearned (or .even learned)

judges, or fromi any other cause

whatsocver.” -

13- The legal propositior; thgt emerges is that generally

beneficial legisiation is to te given liberal interpretation, the

e

beneficial legislation must carry curative or remedial contest
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Such legislation must therefore, either clarify an ambiguit}/ or

an omission in the existence and must therefore, the

explanalory or clarificatory in nalure. Since the petitioners:

‘does nol have the vested righls to be appointed (o any

pa:ticulér post, even advertised one and private respondents
who have being reguiarizcd are having the requisite '
quali.ﬁéation for the post against which theA were appointed,
vide challenged Act, 2009, whfch is not effecting the vestéd
right of anyone, hence, the same is deemed to 'be;a.

benenciai, remecd ol and curative legislation of the

Parliament.

s

14-  This court in its earlier judgment dated 26" November

5009 in WP No. 2905 of 2009, wherein the same Khy&er
Pakhtunkhwa (Regularization ofAServers ) Act, 2009, vires -
were challenged has held.. that this court has got no
jurisdiction to entertain the writ petition in view of Article 212
of the Constitution ofols/amic Republic of Pakis.tan, 1973, as
an Act, Rule or Notification effecting the terms and conditions

of service, would not be an exception to that, if seen in the

light of the spirit of the ratic rendered in the case of




L.A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR 1041. Even otherwise, under Rule 3

(2) o the Kayber Pakhtunkhwa (Civil Servants)
(appointment), promption and transfer) Rules 1989, authon‘ze.
a department to lay down mefhod of appointment,z
qualification and other conditions applicable to the post in
consultation with Estahlishment & Administrative Deﬁar(ment
and the Finance Department. In the instant case the duly
elected Provincial Assembly has passed the Bill/Act, ‘which
was presented through proper | chanriel ie Law and
Establishment Department, which cannot be quashed or

declared illegal at this stage.

15-  Now coming to the second aspect of the case, that:

petitiorfers legitimate expectancy in the shape of promotion
has u.iiered due to the promuigation of Act, ibid, in this
respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever ainy law, rules or instructions regarding promotion are

violated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested right

LrTEsTED.

whw -
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but those who fall within the promotion zone do have the
right to be considered for promotion. '

16-  Since the Act XVI of 2009 has bheen d@cléred a
beneficial ‘and remedial Act, for the purpose of all. those
employees who were appointed on contract and may have

hecome overage and the promulgation of the Act, was

o

“necessary to given them the protection therefore, the other

side of the picture could npt be brushed a side s/mpl)i/. It is
fhe vested right of in service employees to be considéred for
promotion at their own turn. Where a valid and proper‘ rules
for prométion have been framed which are not given effect,
such omission on the part dﬁGovemmem‘ agency am%)unfs
to failure to perform a duty by law and in such casés,i_};/ig/j

Court  always has the jurisdiction to interfere. In service

: employees / civil servants could not claim ,oroonz‘/'on :'ro a

higher position as a matlter of,‘/ega{ righ_z‘_. at- the same fime, it
had to be kep! in mind that .a// pubiic powers were m t/;e .
nafure of a sacred _t‘ruét and it“% functionary are required to-
exercise. same in a fair, reasonable and transparent'mannér

strictly in accordance with law. Any transgression from é;uch

e.'<
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principles was liable to be restrained by the superior-courts in

their jurisdiction under Article 199 of the Constitution. One
could not overlook that even in the absence of strict legal

right there was always legitimate expectancy on the part of a

senior, competent and honest carrier civil servant to be
promoted to a higher position or to be considered for
promotion and which could onlyybe denied for good, proper
and valid reas'on_é.

17- Indied ‘ the petitioners can not claim their initial
appointments ~on a higher post but they have every right to
be considered for promotion in accordance with t;‘7é
promotion rules: in field. It is the object of the esrab/ishmghr
of the courts and the continue existence of courts of law is to
dispense and foster justice and to right the wrong_‘; ones.
Purpose can never he completely achicved unless the h:

~

Jjustice done was undone and unless the courts stepped in
and refused lo perpeluate what was patently unjust, unfair

and unlawful. Moreover, it is the duly of public authorities as .

appointment is a trust in the hands of public authorities and it

is their legal and moral duty to ischarge their functions aé




y
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trustee with complele (ransparency as per requirement of

law, so that no person who is eligible and entitle to hold such
post is excludod from the purposce of soeloction and is not
deptived of fiis any yht.

@ Considering the above seltled principles we are of the
P ’ .

firm opinion thal Act, XVI of 2009 is although beneficial and

remedial legislation but its enactment has effected the in

service employees. who were in the promotion zone,
® .

therefore, we are convinced that to the extent of in service

employees / petitioners, who fall within the promotion zone
have suffered, and in order to rectify the inadvertent mistake

of the respondents/Depamnent, it is recommended that the

promotion rules in field be implemented and rhose_

employees in a partfcular cadre to which certain quota f'or'

promotion is reserved for in service employees. the same be

filled in on promotion basis. In order to remove the ambigu‘[z‘y
and confusion in this respect an example is quoted, " If in any

cadre as per existence ruies, appointment is to be made on

50/50 % basis ie 50 % initial recruitment and 50 %

proiotion  quola then all the employees have been

RS E AT SIS S ot A T




regularized under the Act in question be calculated in that
cadre and equal number i.e remaining 50 % are to promoted
from amongst the eligible in service employees, other wise.

eligible for promotion on the basis of sonority cum fitness.”

15- In view of the above, this writ petition is disposed of in

the foHowing terms‘:;_

() “The Act, XVI of 2009, commonly
known as (Regularizatibn Oof S-ervices) i
Act, 2009 is held as benceficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Official respondents are directed
to workout the backlog of the
o _ promotion quota as per above '

mentioned example, within 30 days and

" consider the in service employees, till
V2 -
Y the backlog is washed out, till then

there would be complete ban on fresh

7 Vi
recruitments. ;/ /._,l/ /f Mol . //’ .
Orderaccord:ngly ; . _ L oa
/ / - ,Mw"—'/é"’/; £

Jr

Announced. / 2 ¥l
26" January 2015 ' JUDGE

/
P"n?‘r\vq, )“ ?‘”"

. , ‘- . : vt e “f’ P .
R T T Y //{_//‘ N~V S Qo e ‘?,‘ vt e, Enhawar

L1383 "‘ Lo I
2. -"'1 u Sh . .u 83 ¢, ."\'- (: ‘
6 EB-{; i ’ .

- :
ERTIFIED TG WE TRUE copy




.‘:..‘_..,._0_..,. O_.‘.._,_:_,r_.mx_.“uﬁ.,—&._,,_/\-.u C_z._u:_.ﬁ.m.C_.,_JQH.”Z FEEMENTARY & SECY; EDU: BUNER,

ADJUSTMENT

Consequent upon __:.. order ol ___r, C:,.r_.:.

cimantiny & Sceondary ducation Koyl {{EN]
.:S. Peshawar vide 13 ndst:-No.75-442/t ile Nu. 4\_/ F/SSTRSCIApp: Dated Peshiaws FAOS20020 the Yollowd
.._ ..A,Cr:v are hereby _ucii_\.&_:#np_ in the sehools noted aains cacl, BIS-16 ( K. ~E:E-x:c..w.__:.:.: plus
.:v:.: allowidnees as .&_:7 ble ::ao_. the _:?z on the regular basis under the exis g policy ol the provingiol Giove:,
:._:Eu cadre on :F terms and ro_:__:c: given ?._cz with inediane elteel,
v 2: t Name T ..:..‘.l,-_...:.:ﬁ. N .ﬂm._,._n - . ,,::::n:c Sehoal®
S I R 5:5 : ::z_c._..
Mr. Ahdur _h.::_q 35:_ Rahni Buner i
Me. > bdus Salcem K Abdr _N.;/.__:_4 T ey GHS ._:.:.'_....._m
: [ Habib Ulah™ ™77 T [Buner
; . :
. Atmad Khan' yllul Buner
: T Baner
Mr. a.,.__. Vi T T Buner
- _ .1§.m._..rmm.z|._,,,,.,.b._cs--!_..I Muhammad Nawab ™ | Buner
P Mr. Fusnut Amin | Abdur Raul [ Buner
: lﬁm..“.._ﬁdu AT Suid RaurShah T Buner
M Mahir Zada | .fw._m_. Zarin T Buner [ GHs f?_:sE__
“Mr. Mia Dad n:__ Amir Gul T Buner
| Mr. Said Amin Muhaimmad Sahib I 8Buner | GCM _.,ﬁz;m.w“. war .
S . .
M. Sirah 7.:,,..: anday ,_ Buncr GHS Amanawi
i - -
.ﬂﬂ“m_r,:.l awal Khan Buaer
1 Dl K| 13 aer
S IS e i
SIS .::_ Khan Yar Mulamiad Khan Buner :
. PR N e 4o s s i W . N :
; 17 Mr. Zatar Ali Shah S:?:::..:_ Hakim v Buner i .
e “|Sh m ‘ |
H . v e v — o o ———r 1= % 8 A . . - "
* . 18 M. Z::E::r:,_ Zs:\_c " Sham Kian ] Swal GEIS Batai .
w Co - 19 7\_.,. Zmoo::__ _,_mm_ia- | Abduliah o Swat GHS Kala khela Coe
20 | Mr. Parvaiz ._A_.,...H._......-:I.._,-m,.,._,,,a.\,:s N Swat GHS Kathala
- e Rabat Mand ™~ | Painda 7ar | Shar GNS Kalil
. 1 . '
' e b IR HOM P een——
227 M Salim Ullah . O.:_ C_r._»_: ah Sweil
s, : 5 M S mw_..p._ﬂ.\/.___:,.:- ‘»wm_ﬁm_..z Rian T S




-

"

~ -
e . P PSR S RO '
. : o A
LR o
Ed
.- .o .
. . M . v
THANOY W \)1\ N AMVUNGNGE B ' i
/L / é é AWHILLIO LDPRLLSIA AL LN & . . - .
. . - i
= b
v 3 !
S 5 "\:’9 ﬂﬂf“'?oQ@
M B IASCW L :
1 J.
" . OG." 1V 9
. - PAIIDUOD SLDIIO) '€
'y PAIDINOD ANSRIA prafysirdioui)’ Y
- JAUNE NI SWNOIBY INSI T,
) . - “IDUNE] JADLYIC) UOBRIPIOE? IS ¢ i
. . ’ u’/\\m[\od vmpgumq\ud FRLTSTN (1g‘v:1) JOl’J'Jqu 1 .
“ g' “aporhdony .
. . - ety
oy €0 -Lapag 3 Th =045 STonspum
ATINTHE U PROUS B VMV LN
EIDTRO LRLESIO TATEL WYX
INVEEN QVINIRVIE I Vi) .
'.‘.
- S nag Swof sog amureddi a0 PanelE a4 111 V() V1 ON T 3
. L.,
'll(\!.\'ﬁ!llllll(}:) ":i.h:
- a - 14
SRLAR DI EAP P AN S A0 PAIIMDD S pasuieys M qpa Swrorias nayg o {
. , K
’ A 0 AEESAL 2013 SUDWNAbD oy KJraa 1Ay pauiiisiopun oy, 'y o
{ . L 13
. Saapan Sunsod siy o asuenssi sy o uowt Ao FOR.AAIMO0 A0 180d a1 pourol .
. . I';l
SEUSHEPIPRIED ST DD S 01 LTI ¢ SHANY PIOM PALLIAII0D SINSE pudspcizung oy 4 L
PAWIIILON [T ) PARIWUGNS g pines odas afaey . ki ) i !
i J 1 | -8 e !
’. . ©hum E t
RURIIT u.ou PANIELE N300 20 aapun papasaid dq jieys Lay 1onpuoasiu jo ost'a tj “porad (n'umu-qotd . I ,
N Juunp uonmxm-\un punay st asuRIopad g asma ul ‘owiy Aue e pm'uuu.m 99 U SIMAIDS, IO [Ty o 2t |
“, ¢ 4
. |\mJ Mg Aty oy UL I RIEE INHTTRSH \uo)ll.uﬁ'\l pue n]m lpns £q pawnaod og Aoy g - . | 3
: “Ha% Ao AAUIOWE 1] DjYEPUNIXD ek U0 10 pound r oy uonvqoud uo dq pIHoa ,(oq| ‘c !.l
PMRLNUD By [jeyS ‘na |1-wdnlv unnbo\qnx ou pur Sjeanewoing ' . !
. H
AHAND e uamuoddi g oo s o \:)ul’n«x Mo l|!l.l0lll auo urypas asod oy 1
wof o) sangiey jo asua e mm--umuu SIYE jo asuknssy o jo sKep g¢ 1m|n,\\ 1$od J!:up utof p|noqc Koyy p . . '
THABWAAAOO) DU O) NSO} N s Qw'surmn[;l'/.(ml mnom— QMO JIMY NN IO HIM ' 1
BOREVTISDL 10 AN UL APIN I WL AN S oW U0 o uonuLn & DAL e SINALDS Ny, ¢ !
0 IR ! 10, !
: R {
, * Jusunuindde i
WA RAPUN U o) pAMOpPE pang Hesp e .\'J.um”,mm‘) o |||nti‘\q nqx Hear. o1 o uainnoddee i
SO ST S AR a1 apun wakgy o) P s Ao 59 vosuad jo upuoq AL oL ol ido jo ]
AR POAOIE pus ]numxldn- SETHOISS D, 3 Ay LG Uonongos pue uueys Jadmd 1ﬁnoun R NUTE g S '
DAl \.ﬁ DHGN G At 1 H NP H < :
8 ANGNG awyy )l|‘{l ol 404480y 01 onmayddi: pe - FRq AdALDS moqnm mm .(|n|-‘|o Aep 1 20j0q I
sy wmﬂ-u wo Al apge wotsuad psunsi TUIIOW U 5314198 lelallll!daAOD-_UI Apraape age Loy ‘ased R
BN Y3 T2 M £q pagrasasd o
and s o yons e (T 1 ans ur pung uapiaog| Aomginuo:y 01 PYMIUD A dadM0L |]IM &
Y . . e
A TSNV Ouawipuatuyy SHIR AN [ DPIA PAIPUDIUE S © v H C $o -
i 0T ! Vv S ALY N OPIA papude L()l DV IUEAIAS 1M IMN A -
MRIO 6= V0L JO S Semey 3 HRISUA | INea g Jl‘jilnﬁl [Y)JJI)ISUO‘) DY 1AL SADIALDS .um” I ’
3 Sl .
-~ —1—-——__-_._" S
. ) =S PUOTy U Sy, /
:? . ) I\
. +
. -, ! -
- E ]




BEFORE THE PESHEWAR HIGH CGURT, P

Ww.p.No. 128 - § /2016

1.
2.
3.
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10.

11.
12.
13.

14.
15.
16.
17.
18.
19.
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I
‘.A‘ ;“:" ":-'lez"‘}ﬂ'i
FEN NS

. Rehmatullah, sST, GHSS, Gagra, Tyistrict Bun

Shahbaroz Khan sST (SC), GHS Shal Bandi
Inamullah gsT (SC) GHS Diwana Baba
Bakht Rasool Khan (SC) GHS Diwana Baba
Abdur Racib SST (G) GHS Bajkata
Sher Akbar 3ST (G) GMS Banda
ghairbar SST (G) GM3 Kuz Shamnal.
Aub Zar SST (G) GHS Cheena
Habib-ur-Rehrnan SST (G) GHS Bagra
Shaukat SST (sC) GHSS Amnawat
guphani Gul SST (C) oMS Alami Banda.
Gul Said SST (G) GHS Karapa
giad Arin SST G) GCMHS Daggar
gardar Shah (G) GCMHS Daggar
Israr Ullah SST (5C) GHS Chanar
Mahir Zada (8ST) GHS Shal Bandal.
Shir Yazdan SST (G) District Buner
Bahari Alam §T (SC) GHS Shal Bandai

--------------

Versis

Government  ©of Khyber
Secretary, E&SE Departmem; Peshawar.

Director E&SE, KPK, Peshawar.

i
v

-----------

Miskeen SSG (G) GMS Shargahy, District Buner.

Pakhtunkhwa .

District--.Education Officer (M), Bunet at Daggai/’/

Respondents
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE

ISLAMIC REPUBLIC OF PAKISTAN,
1973. |

Sheweth,;

Ly

That numerous vacancies of 85T in BPS-16 were available
in the respondent department since long and no steps
were taken for appointments ‘against those posts.
However, in the year 2009 an advertisement was
published in the print media, inviting applications for
appointment against those vacaricies, but a rider was
given therein that in-service employees would not bz
eligible and they were. restrained from making

applications.

2) That the petitioners do belong to the category of in-

gervice employees, who were not permitted to apply

against the stated SST vacancies.

3) Thatthose who wers 'appointe;d on adhoc/ contract basis

4)

against the abovesaid vacancies were later on
regularized on the strength of KPK Employees
(Regularization of Services) Act, 2009 (Act No.XVI of
2009)

That the regularization of the adhoc/ contract
employees, referred to in the'preceding para, prompted
the left out contenderﬁs, may be the in-service
employees Who_desired to take part in the competition

_or those who did fall in the promotion zone, to file

"TESTED
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5)

6)

)

petitions, which were ultimately decided vide @

cons_oli'dated judgment dated 26.01.201 5 (Anrtex “A”)

That while hartdmg down the judgment, ibid, this
Hon ‘ble Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a
direction was made in that respect in the concluding

para to the following effect:-

wOfficial respondents are directed to workout.
the backlog of the promotxon quota as per above
mentioned example, within 30 days and
consider the m-servzce employees; till the-
backlog is washed out, il then there would be.

gomplete pan on fresh recruitments”

That the petitioners were considered for promotion,

pursuant to the findings given by this august Court in the

abovereferred judgment, and they were appointed on
promotion On various dates ranging from 01.03.2012 to
'31.07.2015 (Annex «p”), but with immediate effect, as
against the law laid down by the august Supreme Court,
that the promotees of one bate_h/ year shall rank Senior

to the initial recruits of the sarae batch/ year.

That till date seniority list of the gSTs in BPS-16 has not
peen issued, as against- the legal ob11gat10n of the

responderits to issue seniority list every year.

Tha,t.'though the petitioners were having the requtred
qualiﬁcations much earlier and the vacancies were also
svailable, but they were: deprlved of the beneﬁt: of
prorotion at that juncture, as agamst the pr1n01p1e of 1aV

x;\MiNE
Meahwrif High treurn




N .

9)

laid ddvvn by the apex Court in the case of Azam Al

reported 1985 SCMR 386 and followed in Muhammad

Yousaf (1996 SCMR 1287). As such they were deprived

from the enjoyment of the high post not only in terms of

status but also in terms of financial benefits for years.

That feeling mortally aggrieved and having no other
adequate and efficacious remedy, the petmoners
approach this august Court for a redress, 1nter alia, on

the following grounds:-

GROUNDS:

A.

That the petitioners were equipped with all the requite
. qualification for promotion o ‘he posts of 33T (BPS-16)
long ago and also the vacancies were available but for
no valid reason the promotions were withheld and the
posts were retained vacant in the promotion quota,
creatmg a backlog, which was not attributable to the
‘petitioners, hence, as per following examination by the
august Supreme Court, the petitioners are entitled to
the back benefits from the date the vacancies had |

occurred;

LR ;‘promotions of such pfomotee (petitioners
in the instant 'cas‘e) would be regular from
date that the vacancy reserved qnder the
Rules  for depértmental promotion

occurred”

‘That the petitioners have a right and entitlement to the

back benefits attached to ‘the post from ay the
‘ . EST D
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C.

D.

£ That the petitione

F. That petitioners reserv

wEY respondents bec

Prayer

‘qualiﬁcations of the petitioners and availability of the

vacancies coincided.

os of one and the

That the petitioners being the promote
ed to be placed senior to the

‘game batch, are requir

fresh appointees, but the respondents have sat on the

seniority list and uptill now 1o seniority list whatsoever

has been issued/ cncculated.

| That in view of the fact that no seniority list has been

ers neither can file a de

issued, the petition
al nor can have' recourse o the Services Tribunal

partment al

appe

for agitating th efore, this august

eir grievances,. ther

Court can issue appropnme directions o the
dents to act in accordance with law, in view of

of 1aw laid down by the
ted in PLD 1981 SC 612, 2003

respon
the principle apex Court in the
pxonouncements repor
SCMR 325, etc.

rs have not been treated in

ainst the provisions of Article

accordance with law as ag

4 of the Constitution.

e . their right to urge additional

t, after the stance of th

g with leave of the Cour
AT

ground
ormes known to them.

oing, its is, therefore, prayed that o1 -

In v1ew of the foreg
Hon'ble Court may be

acceptance of this petition, thl..-..
pleased to issue an appropriate d1rect1on to the respondents

for treating the promotion of the petitioners from the date




cancies had become

¢ '
and the va
f 8STs (BPS-

they were qualified on,
e, and also to circulat
or ‘positions to the

e the fniority list 0

~ availabl
| 16), giving seni " 'ﬁiedi-itioners being
‘promote_es' against the fresh recruits. |
- ' ‘
Any other remedy to which the petitioners are found fit
ay also be granted.

justice and equity m

in law,
Petiticners
Throﬁgh
Muhammad
Advocate Supgeme
& .
Akhtat 1lyas
Advocate High Court
CERTIFICATE:
It is certified that no such petition on the subject matter has
earlier been filed by the petitioner in this august Court.
AdweT _

LIST OF BOOKS: -
1) Constitution of pakistan, 1973.

2) Case law according to need.

: E)&A:M'igié R : '
peshawar HIgh ourt




PESHAWAR HIGH COURT. PESHAWAR.

ORDER SHEET

W\
~ \)\
Date of Order/ Order or other Proceedings with Signatyl, ol fudge
Proceedings A i ' 4 i}
01/12/2016. WP No. 1951-P/2016 M.

WAQAR AHMAD SETIJ, J.- Through the instant writ
petition, the petitioncrs have prayed- for issga-ncc of an
appropr_iatc writ directing the respondents to treét their promotion
from the dﬁte, they wefc qualified on and also to %:irculate the
seniority ‘lis‘t of SSTS BS-16 by giving them senior pdsitiop being
promotees aéainst the ﬁesh recruits.

2. | ~ Arguments heard and availaple record gone--through.
3. ~ The ﬁrayer so made, in the writ petition and argugd
at bar clearly bifurcate, the case of petitioners 'in two parts;
firstly, petitioners are clainiing an appropfiate directiqn to the | -

rcspondcnfs to circulate the senior list of S.STS.(BS-I6). Yes,

_ | according to.section-8 of Khyber Pakhtunkhwa, Civil Servants

| Act, 1973, for proper administration of service, cadre, or post,the




appointing authority shall cause a seniority list of the members of
the time being of such service, cadre, or post to be prepared and
the said seniority list so prepared under subscction-1, shall be”
revised and notified in the official gazette at least once in a
calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners is

Allowed with the consent of learned AAG and the competent
authority is directed to issue the seniority list of SST’s BS-16, in~

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

-

4. As regarding the second portion of the petiton,

wherein they have asked for appropriate direction to the
respondents for treating the promotion of the petitioners from the
date they were qualified and vacancie‘sl had become available
bésides considering thélﬁ senior being promotees against the
direct recruits is conéerned, we are of the view that the same
pertains to terms and condition of service and as such under
article-212 of the constitution this Court is barred to entertain that
portion of the writ petition.

5. " In view of the above, this writ petition is disposed of

ATTEST
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Peshawar High Caurt
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with the direction to the respondents, as indicated in para-3,
whereas the seniority and promotion being terms and-conditions
of scrvice 1s nceither entertain-able nor maintainable in writ

Lo
(]

jurisdiction.
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Nawab Shah
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GOVERNMENT OF KHYBER PAKHTUNKHWA
c OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER
| Phone #: 0939-510468
377 El}lail: edebuner@gmail.com

Yo — D &3/2= 3]

The Director Elementary & Secondary Education
Khyber Pakhtun Khwa Peshawar.

~ Subject; APPEAL /REPRESNTATION FOR TREATING THE PROMOTION OF THE APPLICAN TS FROM TH: eF

DATE ¢f HE HAS QUALIFIED ON AND THE VACANCIES HAD BECOME AVAHLABLE, AND ASLO 10
CIRCULATE THE SENIORITY LIST OF SSTs BPS-16,GIVING SENIOR POSITION 70 THE APPLICANT
BElNG PROMOTEE AGAINST THE FRESH RECRU!TS

Memo;-
Enclosed please find herewith photo copnes of applications along with court judgment in r/o the
following officers are hereby submltted to your office for further necessary action .
Sl’.NO Name Post | School Remarks
1 Rahman ullah SST :.GHSS Gagra
2 | Shahbaroz khan SST | GHS Shalbandai
3‘ Inamulllah SST | GHS Dewana baba

4 Bakht Rasoo! Khan SST GHS Dewana baba

5 | AbdurRagib - | SST _ | GHS Bajkata
6 | Sher Akbar SST | GMS Banda
7 | Shafbar SST | .GMS Kozshamanal

8 | AubZar SST | GHS Cheena

9 | Habib ur Rahman ‘SST [ GHS Bagi;a’ .

|10 Shaukat SST GHSS Amnawar
%11 Subhani Guf SST .| GMS Alami Banda
'1’2 Gul Said SST 'GHS‘Karapa
13 | Said Amin 1'SST | GCMHS Daggar
14 | Sardar Shah SST | GCMHS Daggar
15 |{lisrarullah SST . ‘G‘HS Chanar
16 |wahirzada [ S5T . ['GHS Sholbanda
17 Sﬁir yazdan SST | GHS Maradu
/18 | Bahari Alam SST | GHS ShalBandai
19 | Miskeen SST 1 GMS Sharghshy

DM/ " DISTRICT EQUCATION OFFICER
MALE DISTRICT BUNER







