. _ORDER .4
RS 13% July, 2022 1. = Mr. Akhtar Ilyas Advocate leamed counse! for the appeliant

present. Mr. Muhammad Adeel Butt Addl AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.

\3. A% N
\\ \\ Wide: ourvdetalled%rdegof today(placed in Service. Appeal Ng
‘t‘ ‘J

\ g2y \\\‘\5\ (\82/2018 tltled “Abdur Rashid- Vs- the Government of Khyber

¢ 3 SN\ - | 3

Pakhtunkhwa through Secretary Elementary &.g‘econdary Education |

(E&SE), Departmenbl?eshawarbgnd gth‘ers”‘(@@g.)i placed in this file),

the events. Consign. -

3. Pronounced in open court in Peshawar and given under our

_‘ E ' . hands and seal of the Tribunal this 1 3" day of July, 2022,

(KALIM ARSHAD KHAN)
- CHAIRMAN

this appeal is also disposed of on the same terms. Costs shall follow ‘
‘

(FAHEEHA PAUL)
- 'MEMBER(E)
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B 25.11.2021 Proper DB is not available, therefore, the case is
adjourned to'g_//Q//E'for the same before D.B.

| ] _ sl
| 2% -2— %2 Dons o W%% M

13.06.2022 Learned counsel for the appellant present. Mr. Yakmin Khan, ADEO
< . ‘j':, ) X + ‘ . .
alongwith ~Mr. Naseer-ud-Din  Shah, Assistant Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground
that he has not made preparation for arguments. Adjourned. To come up for

3 s '
Sarguments on13.02.2022 before the D.B.

! : e
(MIAN MUHAMMALD) - (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith
Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

_ Former made a request fof adjournment being “hot in
possession of the file today. This being an old case be fixed in last

. week of ~September, 2021 for arguments. Adjoufned . To come up for
arguments on 23.09.2021 before D.B. }

Member (E)

$23.09.2021 . Counsel for the appellant and Mr. Muhammad
Rasheed DDA for the respondents present. '

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to

come up for arguments on 25.11.2021 before the D.B..

(Rozina Rehman) '"'~Ch;|#£m'ﬁ_/ ' |
Member(Judicial) : : -
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14.01.2021 . Junior to counsel for appellant and Kabir Ullah Khattak

learned Addifional Advocate General alongwith Ubaid ur Rehman
ADEO for respondents prese;nt.

. v: . ._ . Due to COVID-189, the case is adjourned to 01.04.2021 for
the same as before.‘
-~ 3 L. ]
J ADER
V
]
' {
{
01.04.2021 Due to non availability of the concerned D.B, the case is

adjourned to 20.05.2021 for the same.



4-4- 2020 Due to COVID19, the case is adjourned to

4 /_7 2020 for the same as before.

06.07.2020  Due to COVID19, the case is adjourned to 31.08.2020 for =~ -
the same as before. '

31.08.2020 Due to summer vacation, the case is adjourned to

"~ 05.11.2020 for the same as before.

I~

05.11.2020 Junior to counsél for the appellant and Addl: AG
~ alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. '
The Bar is ob_serving general . strike, therefore; the. -

matter is adjourned to 14.01.2021 for hearing before the D.B.

)
4

(Mian Muhamma Chairman -

Member (E)



' 03.03.2020

.- S

Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the réspondents present. Learned counsel for the appellant
seeks adjournment. Adjourned. To come up for arguments
on 08.04.2020 bre D.B.

M (M. Amin Khﬁ/Kundi)

(Mian Moham
Member ‘ Member




&0 18122019

- Khattak learned Additional Advocate General present.

&

" Learned counsel for the appellant present. Mr. Kabir Ullah

Learned counsel for the appellant seeks adjournment.

* Adjourn. To come up for arguments on 26.12.2019 before

- DB.

26.12.2019

27.12.2019

09.01.2020

Member

| . //{

Clerk to counsel for the appellant presént. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to cou-nsell for the
appellant submitted an application for adjournment'as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

- KLA
M?nqg;r Member

Counsel for the appellant present Mr. Muhammad

Jan, DDA for respondents present. Learned counsel for

the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 before D.B.

Mez:ber gjmber

Due to general strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. To come up for arguments

 on 03.03.2020 before D.B.

Meamber | ﬁ?ﬂber o



30.04.2019 | . * . Learned counsel for the appellant and Mr. Muhamma‘d‘é:, :
) N : Jan learned Deputy District Attorney present. Learned counsel -
for the appellant seeks adjournment. Adjourn.™o come up fot
arguments on 15.05.2019 before D.B. o

ember : o : Member

15.05.2019 - Counsel for the appellant and Addl. AG for the

respondents present.

, Due to demise of his father, learned Member of the _
Bench (Mr. Hussain ‘Shah) is on leave. Adjourned to

\

Chairman

24.07.2019 for arguments before the D.B.

24.07.20,19 Lcafned counsel for the appellant present. Mr. Zia
' Ullah learned D_epﬁty District for the respondents_prcseht.
f'- . lLearned counsel for the appellant seeks adjoummerit.

.Adjournéd. To come up for arguments on 09.10.2019 before

D.B.
~"(Hussain Shah) (M. [Mlﬁl Khan Kundi)

" Member _ Mecmber




A

| 10.01.2019 Counsel for the appéllaﬁt and Mr. Kabirullah Khattak |
I l‘eamed Additional Advocate General for the respondents
present. Learned counsel for the appellant requested for
adjournment. Adjourned. To‘ come up for argumenfs on

24.01.2019 before D.B TR -
‘ * \
O

ember o " Member -

24.01.2019 . , Learne—d‘ counsel for the appellant and Ad.dl':- AG_- fbr ‘
N réspondents present. Appeal was fixed for arguménts, _howegféf, )
learned counsel for the informed the Tribunal that similar nature -
appeals have been fixed for arguments before D.B.I; therefore,
requested that the present appeal may also be fixed with the said
appeais. Adjourned. To come up for arguments on 28.02.2019 before

"DBI alongwith connected appeal.

(Ahﬁxad Hassan) (M. Amin ‘Khan Kuhdi)
Member ' - Member
- 28.02.2019- Clerk to counsel for the appellant and Addl. AG

alongwith Hayat Khan, AD and Ubaidur Rahman,
ADO for the respondents present. B

Due to general strike on the call of. Bar
Association instant matter is adjourned to 30.04.2019

before the D.B. o o

: Nﬁ:ﬁber o Chairrdan

~




15.08.2018 ' Clerk to counsel for the appellant aﬁ(_{ Mr. Kabir -Ullah Khattak

fearned Additional Advocate General present. Due to general strike of the
bar, the case is adjourned. To come up on 09.10.2018 before D.B.

(s
©(Muhammad Amih Kundi) . .(Muhammad Hamid Mughal)
Member \}’ j“ \ Member

17.08.2018 " Clerk to counsel for the appellant and Mr. Kabirullah
Khattak learned Additionai Advocate General alongwith
Mr. Suleman H.C for the respondents present. Clerk to
counsel for the appellant seeks adjournment aé learned
“counsel for the appella—m‘t-is not in attendance. Adjourned.

| A ‘To come up for arguments on 09.01.2018 before D.B

B _ (Muhammad Amin Khan Kundi) ‘ - (Muhammad Hamid Mughal
Member - Member
09.01.2018 Counsel for the appellant present. Mr. Muhammad Jan

DDA for the respondents present. Counsel for the appellant
seeks adjournment. Granted. Case to come up for arguments

on21.11.2018 before D.B

(Ahmed Hassan) , (Muhammad Amin Khan Kundi)

| . A Member . Member
21112018 Since 21.11.2018 has bee declared as public holiday

on account of 12" Rabi-ul- Awal. Therefore, the case is

adjourn. To come on 10.01.2019 before D.B.

READER




3. 15.06.2017 Counsel for the appellant present. He submitted preliminary

arguments that similar appeal No0.363/2016 titled Shireen Zada-vs-
Education Department has already been admitted to regular

hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal |
this appeal is also admitted to regular hearing on the basis of the
submission of the above mentioned plea. The appellant is directed
to deposit security and process fee within 10 days. Thereafter

/notices be issued to the respondents for written reply/comments

, 25.07.2017 before S.B.
\3 S i.f."a.:},,:‘:'a.:’

Critles | - | | M

25.07.2017 « Counsel for the appellant present. Security and process fee

have not been deposited. Counsel for the appellant seeks further
time to deposit the same. Granted. Security and process fee be
depdsited within 7 days. Thereafter, notiée_s be iséued to the
o rgspondents. To come up for written reply/commepts on

23.08.2017 before S.B.




Form- A

FORM OF ORDER SHEET
Court of
Case No, 497/2017
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings
1 2 3
1 23/05/2017 The appeal of Mr. Inamullah presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to the Worthy Chairman for proper order
please \
ARt
>3 /511
> |25~ 517

This case is entrusted to S. Bench for preliminary hearing

to be put up there on / Y' 6”/7.
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SO BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' . PESHAWAR
S.A. No. 'j g 2 /2017
1nam Ullah.................. e, Appellant
Versus
Govt. of KPK through Secretary, (E&SE),
Department, Peshawar and others............................ Respondents
INDEX :
S.No. | Description of documents. Annexure Pages.
1. | Appeal /=5
2. Copy of consolidated judgment dated A
31.07.2015 h-25
3. | Copy of appointed order 28.10.2014 B 26—249
4. | Copy of W.P.No0.1951 and order C 26—
5._* | Copy of departmental appeal D 24
6. | Copy of DD No.377 dated 27.01 2017 E Lo
- 7. | Wakalatnama Yy

: Agpeilant 1 -
Through \21’ .
Akhtarﬁg%

Advocate High Court.
6-B Haroon Mansion

Khyber Bazar, Peshawar
/7/§/2”/7' Cell: 0345-9147612

)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Khyber Pakhtu khwa

S A NO /2017 Scrv!ce Tribunal

- I i Diary No.._b:: [ (S
- Inam Ullah SST , 3 265

GHS Dewana Baba District Buner Dated L (/ 57 /?_
............ Appellant
Versus

1. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

g 2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
i SERVICE = TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE

. APPELLANT FROM THE DATE HE HAS

QUALIFIED ON, AND THE VACANCIES HAD
: BECOME AVAILABLE:

. Sheweth;
|

1)  That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments- against those vacancies, but a rider was given therein

. that in-service employees would not be eligible and they were
restrained from making applications.

2) That the appellant do belong to the category of in-service employees,
who were not permitted to apply against the stated SST vacancies.

3) That those who were appointed on adhoc/ contract basis against the
Kledto-day abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularization of Services) Act, 2009 (Act No.XVI of

2B/, 4

That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted the left out contendents, may be the in-
service employees who desired to take part in the competition or those
who did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.2015
(Annex “A”)

e RIS IR T




Clerk of the counsel for appellant present. Mr. Riaz

07.12.2017 v
Painda Khel, Assist: AG alongwith Mr Hameed Ur Rahman,
AD (thlgatxon) for the respondents present. ertten reply
submitted. To come up for re]omder and arguments on _
_ 13.62.2018 before {78 . |
) o ; ) LoDt , '}
i N ? ,A}.‘ s, / . |
, , (Gul Zeb Khdn) b
: ' ' i Member (E) C
13.02.2018 ' Counsel for lhc qppcllam‘f present. Mr. Kabir Ullah
I\hallak Addl AG 10r the m%pondcnt present. Counscl lor the
app%llam qccks adyoummcnt for 1c;omdc1 Granted. To comic up
for rcjoinder and arguments on 11.04.2018 before D.13.
"*Mcm S o (Jhairman
|
:
o Layemn .
| . V‘ e . N .
| \ 11.04.2018 . Counsel for the appellant and Mr. Ziaullah, Deputy
District Attorney for the respondents present. Counsel for the
appellant Sééks adiournment To come up for rejoinder and
arguments ori 26.6. 20] 3 before the D.B.
) ﬂ/ /.
' Member ) airman
26.06.2018 e T Learned ¢otnsel for the appellant and and Mr. Kabir Ullah
| Khattak, learned Additional Advocdte General for 1h<—.; i.‘é/._\‘pOI'ldeIlIS
present. Learned counsel for the appellant seeks adjournment.
Ac:ijoumed. To come up for arguments on 15.08.2018 before D.B.
- G : \ S :
A (MuhaMl/Amin Kundi) ‘Vlunammudj amid | \/]uulull&,,i‘_

Member Mem ber
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23/8/2017

10.2017

08.11.2017 ~

i~
Y.

Cdunsel for the appellant and Mr. Ziaullah,
Deputy District Attorney for the respondenté
"present.': Learned Deputy District Attorney
requesteéd for adjournment. Adjournéed. To come
up for wrltten reply/comments on 4/10/2017
- before SB.

~ (GUL ZEB KHAN)
3 MEMBER

Clerk of the counsel for appellant 'present Mr. Kabirullah

' Khauak Addmonal AG alongwith Mr. Hameed- ur—Rchman '

AD (llllgatlon) for the respondcnts also present. Written reply

on behalf of rcspondcms not submitied. Learned Additional

AG requested for further adjournment. Adjourned. To come

up for writtédreply/comments on 08.11.2017 before $.B.

-
1

(Muhammad Amin Khan Kundl)
- Member

Counsel for the appellant and Mr. Usman Ghani, District
Attorney “alongwith Mr.4 Hameed ur Rehman, AD (Lit) for

respondents present. Writtén reply not submitted. I{equ_ested- for

- adjournment. To come up for written reply on 07.12,2017 before |
S.B. . |

(AHl\;I;b[;ASSAN)
MEMBER

o



15.06.2017

goosited
foCess 5 Feg

N e

2§.07.2017 +

Counsel for the appeLLant present. He submitted preliminary
arguments that similar appeal No.363/2016 titled Shireen Zada-vs-
Education Department has already been admitted to regular

hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal A

this appeal is also admitted to regular hearing on the basis of the
subhlission of the abéve mentioned plea. The appellant is directed
to depdsit security and process fee within 10 days. Thereafter
notices be issued to the respondents for written reply/comménts
25.07.2017 before S.B. | |

Counsel for the appellant present. Security and process fee
have not been deposited. Counsel for the appelle_lnt seeks further
time to deposit the same. Granted. Security and process fee be
deposited within 7 days.. Thereafter, notices be issued to the
respondents. To come up for written reply/comments on

23 08.2017 before S.B.




Form- A

FORM OF ORDER SHEET

Court of
Case No. 497/2017
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings :
1 2 .3
1 23/05/2017 The appeal of Mr. Inamullah presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to the Worthy Chairman for proper order
please. _ \
TR
sy
> |25~ 517

This case is entrusted to S. Bench for preliminary hearing

to be put up there on / Y» 6-17.

)
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S if. 2
o
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: PESHAWAR
S.A. No. 1 g Z 2017
Inam Ullah. ..o Appellant
4 N Versus
Govt. of KPK through Secretary, (E&SE),
: Department, Peshawar and others............................ Respondents
. INDEX
S.No. | Description of documents. Annexure Pages.
1. | Appeal /=5
2. Copy of consolidated judgment dated A :
31.07.2015 h-28
3. | Copy of appointed order 28.10.2014 B 26—24
4. Copy of W.P.No0.1951 and order C 202
* 5. | Copy of departmental appeal D 24
6. | Copy of DD No.377 dated 27.01.2017 E Lo
7. Wakalatnama ) U]

A@peﬁant 2 -
Through \2{ )
Akhtarﬁ}%

Advocate High Court.
6-B Haroon Mansion

Khyber Bazar, Peshawar
’7/5'/20/’7' © Cell: 03459147612

el




: 5)  That while handing down the judgment, ibid, the Hon’ble Peshawar
- ' High Court was pleased to consider the promotion quota under
Fo ' paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the following effect:-

“Official respondents are directed to workout the backlog of

- the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments”

6) That during the pendency of the stated writ petition and without
waiting for the final decision, respondent No.2 issued promotion order
dated 28.10.2014 (Annex “B”), but with immediate effect, as against
the law laid down by the august Supreme Court, that the promotees of
one batch/ year shall rank Senior to the initial recruits of the same
batch/ year. ‘

7)  That till date seniority list of the SSTs in BPS-16 has not been issued, -
as against the legal obligation of the respondents to issue seniority list
every year.

8) That though the appellant was having the required qualification much
earlier and the vacancies were also available, but he was deprived of
the benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the

appellant was at promotion zone at the time of Regularization of
Adhoc recruits of 2009.

9) That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect. - :

10) That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

11) That pursuance to judgment passed in W.P.NO.1951/2016, the
appellant filed departmental appeal (Annex “D”) to respondent No.3
through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following:-

GROUNDS:

A.  That the appellant was equipped with all the requisite qualification
for promotion to the posts of SST (BPS-16) long ago and also the
vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,

»




creating a backlog, which was not attributable to the appellant |,

hence, as per following examination by the august Supreme Court,

the appellant are entitled to .the back benefits from the date the
- vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental
promotion occurred”

That the appellant has a right and entitlement to the back benefits
attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided.

That the appellant being the promotee of one and the same batch, are
required to be placed senior to the fresh appointees, but the
respondents have sat on the seniority list and uptill now no seniority
list whatsoever has been issued/ circulated.

That the appellant has been discriminated, which goes against the
provision of Articles 25 and 27 of the Constitution, 1973.

That the appellant has not been treated in accordance with law as
against the provisions of Article 4 of the Constitution.

That appellant reserve his right to urge additional grounds with leave
of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate
direction to the respondents for treating the promotion of the appellant from
the date he was qualified on, and the vacancies had become available, and
the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant

* being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice

and equity may also be granted. % 2

Through
Akhtar
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my @o&ledge and
belief and nothing has been concealed from this hon’b]e_;‘gﬁﬁi‘jtg% ' 4

-
35S
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JUDGMENT SHEET

PESHAWAR HIGH COURT,PESHAWAR,>"~ 7
(JUDICIAL DEPARTMENT)

7 %
/ N7, /'/ .

'3
f u.f sg?x& . |
Writ Petition No.2905 of 2009. ALy (D
. \y\ '~‘f‘~‘~?tb - ’ :
ATTA ULLAH AND OTHERS............. PETIT/ON@\@ ﬁ ‘
VERSUS. A '
THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing D007 Qiﬁsﬂ
AppelianﬂPetitionerJﬁm G’/’)r,f]ﬂ OV Jefan HQ(/L’C'?(.’C’-=7<€7-’

Respondentbf(\ Qgﬂfrd'&y OQ(‘{ ’k//l Adlveeale L{
7 &uwba.-f -AJmYJmJ Clawn ARL)

| WAQAR AHMAD SETH,J.'- Through this single

§
|
judgment we propose to dispose of the instant Writ Petition ‘
‘ |
{

 No.2905 OF 2009 as well as the connected Writ Petition

et

i
;
1
i
!

No0s.2941, 2967,2968,3@76. 3025.3053,3189,3251,3292  of
2009,1906,556,664, 1256, zuo) 7680 1696,2176,2230,2501, 2696
2728 of 2010 & 206, 355,435 & 877 of 2011 as common

/,-/' question of law and fact is inviived in all these petitions.




S ¥

2- The petlitioners in all the wrnt petitions have

approached this Court under Article 199 of the Constitution of
Islamic Republic of Pakistan, 1973 with the fo//owing relief.-

“It is, therefore, prayed that on acceptancev

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely ‘The North

West Province Employees (Regularization

! of Services) Act, 2ob9 dated 24" October,
| 2009’ being illegal unlawful, without
' authority and jurisdiction, based on
malafide intentions and being

unconstitutional as well as ultra vires to

the Dbasic rights as mentioned in the

counstitution be  set-aside and  the

respondents be directed to fill up the above .

noted posts after going through the legal s :

and lawful and the normal procedure as

prescribed under the prevailing laws

instead of using the siort cuts for obliging

¢
:
;.

their own person.

It is  further prayed that the
notification No:A;‘J4/SET(M) dated

711.12.2009 and Not{ft’cation No.A-17/SET(5)

[t}

Contract-Apptt:2009 .dated 11.12.2009, as
/ well as: Notification
5

No.SO(G)ES/1/85/2609/5S(Contract) dated

= .—«...Q;i-i,,a%g 5.,..3 ':"-\ gi ’ ﬁ




b)
e €

N o
N . - -
1 }/
Y
'

31.05.2010 issued as a result of above

| ' noted impugned Act whereby all the private !
| respondents have been regularized may S
also be set-aside in the light of the above

submissions, being illegal, unlawful, in-

constitutional and against the fundamental

rights of the petitioners.

o g M TR

Any other relief deemed fit and
proper in the circumstances and has not

been particular asked for in the noted Writ

Petition may also be very graciously

granted to the petitioners”.

(o]

3- it is averred in the petition thét the petitioners are

ey ST SRR AR e
A ) - .

sorving in tho Education Dopartinent of Ki K oworking postod

as PST,CT,DM,PETATTT, Quii and SET d/’!f(—;-:}‘en{
-Schools; that respondents No.9 to 1359 were appointed on

adhoc/contract basis on different times and lateron their

service were regularised through the North West Frontier
Province Employces (Rog_;_ulz.u‘iza!ion of Scrvices) Acl, 2009,
that almost all 'the pettiongrs have — got the required

qualifications and also gort at their credit the length of senfice;—

/'7{ that as per notification ,;':Jo.AS:O(S)B-Z/Q? dated 03/06/1;',998

N



e

the qualification for appointment/oromotion of the SET

Teachers BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the

basis of batchwise/yearwise open merit from amongst the
candidales having the prescribed qualification and remaining
25% by initial recruitment through Public Service
Cor:zr‘vvvission whereas through the same not/'ﬁcatibn the

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of seniority 'cum '

fitness amongst the SETs- possessing the qualification
prescribed for initial recruitment /;av/ng five years service and
remaining 50 by initial /'ecru."tmgn( through Hje Public Service
Commission and the above procedure was adopted by the
Education De,oa}tment lill 22/09/2002 and the appointments
on the above noted posts were made in the light of the above
notification. ./t was further -.averred that the Ordingnce

No. XXVII of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of d:’ff-{;}rergg‘

cadres were advertised by the Public Service Commission
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That before the promuigation of Act No.XVI of 2009, it was
pr'.acrice of the Education Department that instead of
promoting the eligibie and co}nperént persons amongst the
teachers community, they have been advertising the above
noted posts of SET (BPS-16) and Subject Specialist (BPS-
17) on the basis of open merit/adhoc/contract wherein it was
clearly mentioned that the said posts will be temporary and
will conz‘/'n.ue only for a tenure of six months or till the
appointment by ‘the Public Serviced Commission or

Departmental Selection Committee That after passing the

KPK Act No.XVI of 2009 by the Provincial Assembly the

fresh appointees of six months and one year on the adhoc
agn.c.f contrac;‘ basis including respondents no.9 to 1351 wi:t:h a
clear éffidavit for not adop{ing any legal course to make their
services regularized, haye been made permanent and
reg‘u/ar en7pl§y¢es where}_as lthe employees and teaching
staff of the Education Degpah‘ment having at their cred;r a
service of minimum 15 tg;) m;ximum 30 years have bnen

ignored. That as per coniract Policy issued on 26/1 0/2902

the Education Departmenit was not aufhorised/enfiﬁed to
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make appointments in BPS-16 and above on the contract
basis as the only appointing aufhority under the rules was
Public Service Commissiqn That after the publication made
by the Public Service Commission thousands of teachers
eligible for the above said posts have a/ready applied buéf :
they are still waiting for their calls and that through the above .
, ‘ Act thousands of the adhoé tea_chers have been regularized
. which has been adversely effec(ed the rights of the
petitioners, thus having no efficacious and adequate remedy
available to the petitioners, the have knocked the door of this
Court through the aforesaid constitutional petitions.
4- The éoncerned official respondents have furnIS{éed
parawise comments wherein they raised certain legal and
factual objections including the_f question of maintainabilitg of
the writ petitions. It wés fé‘;n‘her stated that Rule 3(2) of the
N.W.F.P. Civil Servants (Appointment, Promotion &
T/'a‘nSI’er)Rules 71989, aut&orisgd a department to lay dqwrv
metﬁbd of appoir_vtment, gjua/;i'ﬁcaﬁon and other condiﬁgns_
applicable to post in cc;_nsu_,ftaﬁon with Estab/ishmen;j &

Administration Departmert and the Finance Depan‘mgnt.
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Thaf to improve/uplist the. standard of education, the
Government replaced/amended the old procedure i.e. 100%

_incluaing SETs through Public Service Commission KPK for
/'e(:/‘ui(mon'{ of SETs B-16 vide Notification No. SO(PE)4-

S/SS-RC/No! Il datec' 18/01/2611 wherein 50% SSTs (SET)

shall be selected by promotion‘on the basis of seniority cum
ﬁtnesé i ./:‘13 following manner:-
(i) ,'Fon‘y percent frbm CT (Gen),-
_CT(Agr), CT(Iindust. Art) with at least 5
years service as such aqd having the
qualification mentioned in.cqlumn 3.
(i)’ Four pe_rc_efjt from:amongst the DM
with at least 5 years service as-such and
having qz;a/if/'calion in column 3.
‘(i/'i) Four pcrcon; from amongst the PET
with at least 5 years service . as such and -

having qualification mentioned in column 3.

(iv)  One percent amongst Instructional

Material Specialists with at least 5 years

e iy e T SRATY S T TS
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service and having qualification mentioned

in column 3.”

It is further stated in the comments that due to the
degradation/fa/l of quality education the Government
abandoned  the  previous  recruitment  policy  of

jzromotion, appointment/recruitment and in order to improve

~ the standard of teaching cadre in Elementary & Secondary

Education Department- of KPK. vide Notification dated
09/04/2004 wherein at serial No. 1.5 in co/umnvs the
appofntﬁvent of SS prescribed as by the initial recruitment
and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Services)Act,

2009 (ACT No.XVI of 2009 daied 24" October, 2009 is legal,

lawful and in accordance wilh the Constitution of Pakistan -

which was issued by.-the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed. -
5- We have heard the learned counsel for the parties and

have gone through the record as well as the law on the

subject. ‘ ‘
TE
XAMINER

/y, shiwar Hj COUN.
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6- | The grievance of the petitioners is two fold in respect

of Khyber Pakhtunkhwa, Employees (Regularization of

Services) Act, 2009 firstly, they are alleging that regular post

in different cadres were advertised through Public Service

Commission in which petitioners were competing with hig'h'A

profile carrier but due to promulgation of Act ibid, they could
not made through it as no further proceedings were

conducted against the advertised post and secondly, they

are agitating the legitimale expectancy regarding their

promotion, which has been blocked duc to the in block

~ induction / regularization in a huge number, courtesy Act, No.

XVviof 2009.

e ,,.AS f.or as, the first contention of advertisement and in
block regularization of employees is concerned in this
respect 1t 1s an admilted fact that the Gove;nment has the
nght and prerogative ‘to withdraw some posts, already

advertised, at any stage from Public Service Commission

and secondly no one knows that who could be selected in

-

open merit case, however, the right of competition is

_reserved.  In the nstant case KPK, employees

2 TR e
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which in-fact was not the first in the line rather NW.F.P (now :

Semce°) Act, 1988, NWFP (now Khyber Pakhtunkhwa)
(Reg..iation of Services) Act, 1989 & NWEP (now Khyber
Pakhtunkhwa) Adhoc Civil Servants (Regularization of

Services) Act, 1987 were also promulgated and were never

'(R;Ju/a/'fza!ion of Services) Act, 2009, was promulgated,

. Khyber Pakhtunkhwa) Civil  Servants (Regu/anzatlon of

challenged by anyone. ‘

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under-

S.2 Definitions. (1)---

@

-7

aj----

‘aa) ‘“contract appointment”

means appointment of a duly
qualified persor-.' made otherwise
than in accordance with the
prescribed method of recruitment.
b)  “employee” means  an
adhoc or a contract employee
appointed by Government on
adhoc or conﬁrac_{ basis or second
shirt/nighr s;'hift.‘ but does not
include the’é{nployees for project

post ur appointed on work charge
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basis or who are paid out of
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization of services of

certain employees,---- All
employees ' including

recommendee of the High Court

appointed on contract or adhoc
basis and holding that post on 31
| December, 2008 or il the
commencement of this Act shall
be deemed to have been validly
appointed on regular basis having
the same qualification  and

experience for a regular post:

9- The plain reading of above. sections of the Act, ibid,
would show that the Provih_cial Government, has regularized

the “duly qualified persons’, who were appointed on contract

basis under the Contract Policy, and the said Contract Policy -
was never ever challenged by any one and the same.

remained in practice till the commencement of the said Act.’

Fetitioners in their writ petitions have not quoted an'y"-sf/:_;g/e

incident / precedent showing that the regularized emp/oyeeé

under the said Act were not qualified for the post égainst
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wh'ch they are regularized, nor had placed on record any
documents showing that at the time of their appointment on

contract they had made any objection. ‘Even otherwise, the

Superior ourts have time and again reinstated employees

whos:: 'ap,oointments were declared irreqular by the.

Government Authorites,  because authorities  being
responsible for making irregular appointments on purely
temporary ahd ‘contrad basis, cou)d not subsequently turned
round and terminate services because of no lack of
qualification but on fnénnér of selection and the benefit of the
/apsés committed on part of authorities could not be given to
the employecs. In the instant case, as well, at the time of
appointment no one objected to, hﬁtﬁe( the authorities
committed lapses, wh;'/e appointing the private respondent’é
and others, hence at this beiated si‘age in view of number céf
jngmgnts,, Acz;, No.A XVl of 2009 was prom'u/gatec\f.
Interestingly this Acé‘, is ncﬂ‘ applicable to the educafio;g
department only, ratner all t{;e employees of the Provincié{.

Government, recruited on contract basis till 31 Decembe;'__f'

2008 or til the commencement of this Act have beorn

[ e T el S T P
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regularized and those employees of to other departments
who have been regu)arized are not party to this writ petition.

i0-  All the employees have been regularized under the

Act, ibid ‘are duly qualified, eligible and competent for the .

post against which they were appointed on conlract basis

and this practice remained in eperation for yoars., Majority of .

those employees getting the benefit of Act, ibid may have
become overage, by now for the purpose of recruitment
against the fresh post.

117-  The law has defined such type of legislation as
“beneficial and remedial”. A beneficial legislation. is a
statue which purports to confer a benefit on individuals or a
class of persons. The nature of such benefit is to be
eaiended relief to said persons-of onerous obligétions under
contracts. A law enacted for the purpose of correcting a
defect in a prior law, or in order to provide a remedy where
non previously existed. Acpord{ng fo the definition of Corpus
Juris Secundum, a remedial stg{ute is designed to correct an
existence law, redress an _gxis{snce 'grjevance, or introdug;ed

regularization conductive to the public goods. The challengéd

AR L bah S AT 2T



'Act, 2009, seems to be a curative s_z‘atde as for years the
| ~then Provincial Govemmenté, appdinted employees on
contract basis but admittedly all those contract appointments
were made after pro-perl advertisement and 'on the

recommendations of Departmental Selection Committees.

12-  In -order to apprerciate the arguments regarding

Leneficial /egfslatfbn it is important to understand the scope
and meéning of beneficial, remedial and curative legisiation.
Previously these words have been explained by.N.S Bindra

L1 interpretation of statute, tenth edition in the following

manners:-

“A statue which purports to confer a
benefit on individuals or a class of
persons, by reliving them of

onerous obligations under contracts

@

entered into by them or which tend
to protect persons agéinst
oppfessive act from individuals with
whom they - stand in certain
relations, is called a beneficial
legislations....In ir;ierpreting such a
statue, the principle established is
that there is fio room for taking a

narrow view but that the court is

entitled to be Qengrous towards the

persons on wghon; the benefit has

i
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Remedial or curative statues on the other hand have |

g

-

been conferred. It is the duty of the
court to interpret a provision,
especially a beneficial provision,
Liberally so as to give it-a wider
meaning rather than a restrictive
meaning which would negate the
very object of the rule. It is a well
séttled canon of construction that in

constructing the provision of

beneficent enactments, the court

should adopt that construction
which advances; fulfils, and furthers
the object of the Act, rather than the
one whiéh would défeat the same
and render the . protection
iIlusorj/..... Beneficial provisions call
for liberal and broad interpretation
so that the real purpose, underlying
such enactments, is achieved and
full effect is given to the principles

underlying such legislation.”

beecii explained as:-

"A remedial statute is one which
remedies defect in the pre existing law,
statutory or otherwise. Their purpose is

to keep pace with the views of society.

"They serve to ke:ep our system of

Jjurisprudence up to date and in

A
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“harmony with new ideas or conceptions
of what constitute Jjust and proper
human  conduct.  Their legitimate
purpose is to advance human rights and
relationshipé. Unless they do lthis, they
are not entitled to be known as remedial
legislation nor to be liberally construed.
Manifestly a construction that promotes
improverhents in the administration of
Justice and the eradication of defect in
the system of jurisprudence should be
favoured over one ;hat perpetuates a
| wrong”. ;

Justice _Antonin Scalia of the U.S. Supreme

.Cdurt in his book on Interpretation of Statute
states that:

“Remedial = statutes are
those which are made to supply
such defects, and abridge such
superfluities, in the common law,

as arise from either the general

imperfection of all human law,

from change of time and
circumstances, from the mistakes
and unadvised determinations of
unlearned (or even learned)
Jjudges, or from any other cause

whatsoever.” -

13- The legal propositior: that emerges is that generally

beneficial legislation is to ke given liberal interpretation, the

heneficial legislation must carry curative or remedial content
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Such legislation must therefore, either clarify an ambiguity or

an omission in the existence .and must therefore. the

explanatory or clarificatory in nalure. Since the petitioners

does not have the vested rigivils o be appointed to any

patticular pdst, even adverlised one and private respondents

who have heing regularized are having the requisite
LB

qualification for the post against which the were appointed,

vide ch’élienged Act, 2009, which is not effecting the vested
right of anyone, hence, the same is deemed to be a

bereinciai, rerﬁe;.' ] and curative legislation of the
Parliament.

14- . This court in its earlferjudénﬁent dated.26"’ November
2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act, 2009, vires

- were challenged has held that this court has got no

jurisdiction to entertain the writ petition in view of Article 212
of the Constitution of Islamic Republic of Pakistan, 1973, as
an Act, Rule or Notification effecting the terms and conditions
of service, would not be an exception to that, if seen in the

light of the spirit of the ratio rendered in the case of
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l.A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR 1041. Even otherwise, under Rule 3

(2) of the Khyber Pakhtunkhwa (Civil Servants)
(a.ppointmenf), promotion and transfef) Rules 1989, authorize
a .deparfment “to lay down ﬁqethod of appointment,
qualification Jand other conditions abplfcable to the post in
co_nsultaﬁoh with Establishment & Adn;inisrraﬁve Department
and the Finance Depadnvgnt. In the instant case the duly
elected Provincial Assembly has passed the Bill/Act, which

f

was presented through proper channel ie Law and

Establishment Department, which 'cannot be quashed or

declared illegal at this stage.

15-  Now coming to the second aspect of the case, that

® .

petitioners legitimate expectancy in the shape of promotion

has suiered due to the promuigation of Act, ibid, in this

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever any law, rules or instructions regarding promotion are

-

vioiated then it become vested right. No doubt petitioners in

/./’ the first instance cannot claim promotion as a vested right

ol
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hut those wlio fall within the promotion zone do have the
right to be considered for promotion.

16-  Since the Act, XVI of 2009 has been declared a
beneficial *and- remedial Act, for the purpose of all those
emp/oyees‘ who were appointed on contract and may have
hecome overage and the promulgation of the Act, was
necessary to given them the protection therefore, thé o{faer
side of the picture could n.ot be brushed a side simé!y. It is
the vested right of in service employees to be considered for
promotion at their own turn. Where a valid and proéer rules
for promotion have been framed which are not given effect,
such omission on the part of Government -agency am-ounts'
to failure to perform a duty by law and in .such cases, High
Court a/waysA has the jurisdiction to interfere. In service
employees / civil sgrvants could not claim promotion to a

higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers were in the"

.

nature of a sacred trust and iis functionary are required to
exercise same in a fair, reasonable and transparent manner

syictly in accordance with law. Any transgression from such

AT, -
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prfncip/es wasliable to be restrained by the superior courts in

their jurisdiction under Article 199 of the Constitution. One
could not overlook that even in the absence of strict legal
right there was always legitimate expectancy on the part ofa -~
senior, competent and honest carrier civil servant to be
promoted to a higher position or to be considered for
promotion and which could only be denied for good, proper
and valid reaséns,

17- Indeed the petitioners can not claim their initial
appointments on a higher post but they have every right to
be considered for promotion in accordance with. the -
promotion rules, in field. It is the object of the establishment
of the courts and the continue existeyce of courts of law is to
cl/'spen-se and foster justice and to right the wrong ones.
Purpose can never h@‘ complaetely achicved unless the in_
justice ‘(lo}:o was undone and unless the courts stepped in
and refused lo perpeluate what was patently unjust, unfair
and unlawful. Moreover, it is the du/y of public authorities as

appointment is a trust in the hands ot public authorities and it

is their legal and moral duty to vlischarge their functions as




trustee with complete transparency as per re(,rui/'or.ru.:n{ of
law, so that no person who is eligible and entitle (o hold such
post is excludoed from the purposo of soeloction and is not
deprived of iiis any .;uht.

@ Considering the above settled principles we are of the
> :

firm opinion that Act, XVI of 2009 is although beneficial and

o

remedial legislation but-its enactment has effected the in
‘service employees who were in the promotion zone,

therefore, we are convinced that to the extent of in service
employees / petitioners, who fall within the promotion zone
have suffered, and in order to rectify the inadvertent mistake
of the respondents/Department, it is recommended that the
promotion rules in field be implemented and those
empIOyeéS in a particular cadre to which certain quota for
.}_)/'orv1otion is reserved for in sed/ice employees, the same be
filled in on promotion basis‘.( In order to remove the ambiguity
and confusion in this respect\an example is_quoted, “Ifin any
cadre as per existence ruies, appomtment is to be made on
50/50 % basis i.e 50 % initial recruitment and | 50 %

promolion quota  then all the employees have been
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regularized under the Act in question be calculated in that

cadre and equal number i.e remaining 50 % are to promoted

from amongst the eligible in service employees. other wise,

)

eligible for promotion on the basis of sonority cum fitness.”

13- In view of the above, this writ petition is disposed of in

the followfng terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
‘Act, 2009 is held as beneficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Official respondents are directed
to workout the backlog of the
promotion  quota as  per above
mentioned example, within 30 days and
consider the in service employees, till

REEE the backlog is washed out, till then

there would be complete ban on fresh 1 pf‘ //%
y v , ] /:. .
recruitments. ;/ _;.// [.'!"/‘: . ";4’/,],;1-’ el
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Cons‘(’qwnt upon the recommen dal:om of the Departmental Promotion . |
Conmunitice and in pursuance of the Govermine:t of Khybes Pakhtunkhwa Elementury and Secondary .. ¢
Education Noaﬁcanon NoSO(PE)/4-5/SSRC/ Meeting/2013/Teaching Cadre dated 24% July,2014, the "
Jollowing  SCTs/CTs, SDMs/DMs.  SAT:/ATs.,  STTs/TTs.  Senior ™ Qaris/Qaris, ' -
PSHTs/SPSTs/PSTs are hereby promoted to the post of SST (Bio-Chem),SST (Phy-Maths), SST i7"
(General ) noted against each BPS-16 (Rs.1¢ 300-800-34000) plus. usual allowances as admissible ’
under the rules on regular basis under the ¢x  ting policy of the Provincial Government, on the terms

and condition given below with immediate  fect and further they will be posted by the Dzsu fct It
Education Qfficer concerned on “School basec R
) o
ASST (BlO Chem) by s
1. PROMOQTION QF SCT/CT 1Q 1'f EPOST OF SSL (BIO-Chem) BPS-16 S
3®, Total No. of SST Bio-Chem (M) Posts vacant Posts 19 i
Q 25% share initial recruttment - . . 05
J 8\& 75% share for Promotion. - - : 14 B
d % Share of promotion of SCT/CT o o 08 ‘ v
S Posts available for promoiion o - 08
E A Promoted through this order ' 07
‘? » . .
Py SN Neaine of Present Place lyate of , .
5) R \R o S.L.No Official of Posting T Birth Remarks
X ‘Q’ . . Servives pluced ol the disposal
3 . of DEO (M) Bunner for further | -
3 b gi Wakecel Zada GHSS G 8/196
3 g agre 4/18/1969 posting against SST {Bio- Chem) v’
; Q- ) post on school based,
g 2 |54 Bakht Akbar GHS Ghurghuizhto e/1968 1 e (0==nnoneemnnnn v X
- & 3 -] amsur GHS Ganshal 2/20/1967 [  — Vv i
| S’ 4 103 .]S;’i’l]t;l:]l.\'hroz G11S Rajoon Khan 1/7/1966 . do ;
- C gt 5;3‘.
5 {104 | AbdulGhafoor | GHSTomwarsak | 1/5/1968 e LR
6 114 ﬁi’;’: Rasool GHS Dewana Baba 3/3/1970 ) do------ \/ : a
7 I,'jé Raliim Zada GHS Jowar 1W/6figyz | emeeemman. dovemmcacncrace Ve A

2 DRONOTION OF PSET/SPST/PST UG LR POST OFSST (B10-Che ) B128-10

il-.

Total No. of SST Bio-Chem (M) Post vacant Posts . 19
95/( share initial recr witment of
75% share Jor Promotion. 14

20 % Share of promotion of PSHT/S2ST/PST 04
LPosts available for promotion 04
Promoted through this order . 04
S.N | S.L Nameof g}::zg"t Inote of Remarks

Ecthe 0 - - .

o] Of POSUinQesssdis, =

o No Official
‘ Services placed at the disposal of

i 2 anui ¢ ; 2 P DEO (¥) Bunner for further| - e
k ' ] 3 l\ﬂhlfum.ulah GPS Kalpani | 1:/10/1989 pOSrmg\ inst SST (Bio-Chem) |- 1ol s
Rost ons lba:,ed i


mailto:vc1fiq_kkS5i@yahoo.com

CGHS

.SST (Phu anﬂ:s)
1 ' I’ROMOTTON OTSCT/CT TO T}'IT POST Or S8T {Phy- [Vfaihs) BR —1(

: i l
N1 I S et /15 S diememan fumemcvmcmmanas -
Khansaid Atnpokig | /vy ! - A l
" Safiur . - C-GPS Ralim ! ’
rS ‘(i - N . 75 | ameeemmee, 10 --------------
1 - Rafuman. . r.ibud 01/01/1975 . ! c e

‘otal No. obeTPhy-Matha (M) Posts vaccmtl usts 58
_5/ share iInitdalrecrmatment 15
5% share for Promotion, . 43
40 % Share of promotion of SCT/CT 22
Posts available for promotion

Promoted through this.order

22
]

[ .
[.\S’;’ f'L'N Name of Qfficial f}fﬁi’:f]ﬁ}mcc ﬁ{.‘;‘t‘;qu Renarks T
Services placed ar the dis posaj af
o T . N DL (M) Bunner for further
' (i} .!.luqul_f’!u....uif} . GCMILS Dagya 2/10/1970 posting against SST (Phy-Maths)
' _..|.poston school based. _
» | o 31/::71(:}/ Al GHS Totalal 4/25/196% do i
g[8 | e T T —
/«4\ o7 . _J)l_xarl Wq!t'lifllan' | GHS Totalai 2/5/1967 | e (.
~/5) 127 'Isrqr_UHﬁh-' ‘ GHSKawga 1/4/196¢9 B (antr e
; e Ay GHSthz ano - .
6 - 1-129-~- —Mzi_rrab--Gyl Tl Dhert " 14/4/1077 do
B 130 Zartaj Khan GHSS Charorai ' | 5/6/1970 do
1s |ing .| Sher Nawab - B -
§ 138 Ixheai;l wa GHSJowar 4/1/1970 do:
/-9 140 L{runaidlah ' :GiIiSDiwanababa', 4/8/1973 do--
10 IJS7 Muhamqmd S '_'(-;VHSNogrizlm 4/19/1974 | . ceeeeeee dO-mmnmmmmeee
) | Igbal R
266 _Sru'd I\’ania(.Simhw :GP;’S Nr)rjmn‘u :1/17/19'/0 T
| 2 PROMOQTION OFPSHT/SPST/PST TO THE POST Q- SSF (Phy-Maths B 16,
[ Total No. Of SST Phy=Mathy (0D Fosts wacant Lcits 58
25% share initial, recruitment ‘ 15
- |.Z5% share for Promotion.. 43
20 9% Share of promotion of'PSlII/SPSI‘/PSl e 12
Posts available for promotion 12
Promoted through this order 08
' if S.L. Name'of . Present Place .| Date of Remarics
o |No Official of Posting Birth S
S N - Services  placed at the |
— O R : . .| disposal of DEQ (M) Bunner
1 | 381 Sabir Rahnmian . ‘%‘:jf%’:do 05/06/1965 | for further posting against
" I gay. ‘ SST (1"/1_;-11)21[/15) post  on
: - school based.
2 |47 | {‘Iamdu'{lqh ‘ -f:jgﬂgamza: | 20/05/19'_{:- B
3 {582 | Sherahinad - | GPS Balo Khan ..., | .05(92/197¢" |




e

R N ; — -
= l t l '!\.!(?‘,{:.?:I”"md ‘ CHISS Gapra \:;/1/1971 [ clo---mmumsmnm
\ 3 \ 9 \ tahadar ‘ CiHS Topuai ‘ 430/t l i dy-mremmmmmas
_ PROMOTION OF SAT/AT 1O THE POST OF 481 (Gengral) BES-10
| Totul No. of SST General (M) Posts vacant Pests ' 8o
25% share initial recruitment ' 20
5% share for Promotion. e G = 60
4 % Share of promotion of SAT/AT - o 03
Posts available for promoiion 03
Promoted through this order 03
S.L. TName of - Present Place | Date of T e l
S.No | o Official of Posting Birth Remarks
-\ gHs . Services placed at the clisppsal ofI?EO (M)
I 9 Said Nawshad | 4 8/14/:¢60 | Bunner Jor further posang against 88T
' maawar 5 (General) post on school based.
St .18 IRIS::::;;I ’ GHS Cheena . 2/1/15:":37 . do--- \
] 24 Shaibar .| GHS Dherai o/6/iz62 | T do---=----=""" \
5. PROMOTI ON OF STT/TT TO THE POST 0 68 (General) BLS-1 .
Totcl No. of SST General (M) Posts vacar:t Posts 8o
59 share indtial recrwibinent [ 20
75% share for Promotion. ! GO
4 94 Sheure of promotion of STT/TT ) 03
Posts available fof promotion 03
Promoted through this order 03
- Present I D .
S, | s | Namcof Datcof .
‘ . Place S Remarks
No | .Wo | Official of Posting Birth

Services placed at the disposel of DEO (M)
1 35 Fazal Rahim . GMS Malka " | 2/5/1970 Bunner for further posting against ssj

(General) post on school based.

.| Mustaqim GMS Jaba ’

2 |52 | shah Amazi per7 | T do--=-r=rrem=s
- GHSS '
3. 59 | Fazal Subhan Jar[sgai 3/16/197¢ . Py 1 P

6. PROMOTION OF S Qari Oari TO THE PGST QF SST General) BPS-16 -~

Total No. of SST General (V1) Posts vae ik P'osts 80"
25% share initial recruitment - 20
£ Y6 alira for Pronio rion. - ’ 60
3 % Share of promotion of S Qari/Qar: T I
Posts available for promotion f 02
Promoted through this order 0z

Terms and conditions:-.

N \?N S.L..No Nume of Official 1‘:}‘;::;::’{::““ ;‘:t;‘;lof Rcmur,ks
AU PR B . o Services placed at'the disposal of |
" . . | GHS Kala . ~ DEO (M) Bunner for further |
! 22 BakhtZada | gpela -.'24/1967 posting against SST (General)
' s post on school based.
2 27 Imdad Utlah GHS Batat =125/1970 do-

1 They would beon probation for a period of one year e.\'tc)‘.l? able for another one year.

2 They will be governed by such rules and regulations as\ ay

Gout.

[&8)

during probationary period. In'case of miscc:duct, they sh
froany e {0 Hina, ) .

Their services can be terminated at any timz, in case (hdly performance is

'lec preceded un

be issued from time to time by the

j’uum-l unseatizfuctory
der the rules framed

R




8

9

SSTs (M) Bunner 6

NTAVH Lm J.uuur po,: il
/0 s allowed Jor juining s duty. ‘

/ They will give an under takmg to be.recorded in :. eir service book to: the eﬁ‘ect that zj cm_j over

payment 1s. made to_him'in hnh! this order will be: eccyered and if he/she s wrongly promoted

ha/she will be reversed, ) '

They will be g JOU@I‘H@d b_/ such ruies and regulatini.; as may be issued from time to time by the

Gout,

Thelr poatln_; will be made on School based, They will huve to serve at the place of postmg, and

their service 1s not rransferable to any’ otherstat:on

<10 Before handing over: ('hm*nn once againithelr de unant wnay ba chacked if thay hava nat tha

v, -

not be hcmded over char_je ofthe post.

:cquu'ad rt.icuanl quizfcauons us pcr r ulcs,‘ they me. ;

ke
.
ot

Ki

(Muha auned Refig Khattals)

- Director
f[ . ﬁ C Elementv ~y and Secondary L‘a'ucahon
\,\) fel ::" - Khyber “akhtunkhwa Peshawar. =~

Encl,st No "/ File No: O/Pro;nonon SSI‘B-J6 Date * Peshawar the b&g@[gom.
Cop_jforwm ded for information and necessar:. actionto the:- - 0 o
1.0 Accountant General Khyber Pakhtunkhwa Feshawar, ) )
. 20 District Education Officer concerned

- 3 District Actounts Ofﬁcerconcerned
4. Offictal Concerned.
5. P8 tothe Seeretary to Gowt: Khiyber Pakhb:ank
6. PAlothe DzrccforE&SE[xh yber Pakhtunkiiwa,Y;
7. /I/lec
. Dy s D
e Elementcy and Sec dar_; Educanon

Lo : ~ Khyber Pakhtunkioa Peshawar




EFORE THE PESH

BEFORE THE PLoi2 s

W.P. No. 1 AS\- g /2016

1.
2.
3.
4.
5.
6.
1.
8.
9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

2
e TN Bt 1J].Disdu:ict--.Educati

AWAR HIGH COURT PESHAWAR

Rehmatulia{h, qgoT, GHSS, Gagra, District Bunt

ghahbaroz Khan SST (SC), GHS Shal Bandi

Inamullah SST (SC) GHS Diwana Baba

Bakht Rasool Khan (SC) GHS Diwana Baba

Ebdur Ragib gST (G) GHS Bajkata
Sher Akbar 3ST (G) GMS Banda
ghairbar SST (G) GMS3 Kuz Shamnal.
Aub Zar SST (G) GHS Cheena

Habib-ur-Rehman gST (G) GHS Bagra

Shaukat SST (sC) GHSS Amnawar

< jbhani Gul SST (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

giad Amin SST (G) GCMHS Daggar
gardar Shah (G) GCMHS Daggar

israr Ullah SST sC) GHS Chanar
‘Mahir 72da (SST) GHS Shal Bandal.
Shir Yazdan sST (G) District Buner
Bahari Alam ST (SC) GHS Shal Bandal

Miskeen SSG (G) GMS Shargahy, District Buner.

Versus

Government  of Khyber - Pakhtunkhwa .
Secretary, E&SE Department, Peshawal.

Director E&SE, KPK, Peshaw ar.

on Officer (M), Bunet at Daggar

...........

., Detitioners

3espondents
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4 WRIT PETITION UNDER ARTICLE 189
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,.
1973.

) Sheweth;

. 1) That nurmerous vacancies of SST in BPS-16 were available

in the Iéspondent department since long and no steps
“were taken for appointments against those posts.
However, in the year 5009 an advertisement Wwas
pubhshed in the print media, inviting apphcatlons for
appointment against those vacancies, but a rider was
. given. therein that in-service employees would not be
eligible and they were restrained from making

applications.

2) That the petitioners do belong to the category of in-.
serv1ce employees, who were not permitted to apply

against the stated SST vacan01es

3) That those who were appointed on'adhoc/ corntract basis

against the abovesaid vacéncies Were later on
regularized on the strength of KPK Employees
(Regulanzatlon of Semces) Act, 2.009 (Act No.XV1 of
2009) - |

4) That the regularization of the adhoc/ contract
employees, referred to in the preceding para, prompted
the left out contendents, "may be "the in-service
employees who desired to take part in the competition |

,,n _or those who did fall in the promotion zone, to file
ESTED.

. i

EXAMINE
Peshawar High

", A ARAL



pétitions, which were ultimately decided vide @

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That Whiie handing down the judgment, ipid, this

Hon’ble Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a
direction was made in that respect in the concluding

para to the following effect:-

«Official reSPondents are directed to workout
the backlog of the promotion quota as per above
mentioned example, within 30 "days and
consider the in-service employees; till the
packlog is washed out, till then there would be

complete bar on fresh recruitments”

6) That the petitioners were considered for ‘promotion,

pursuant to the findings given by this august Court in the
above;eferred judgment, and'they were appointed on
promotion on various dates ranging from 01.03.2012 to
41.07.2015 (Annex “BY), but with irmediate effect, as ”
against the law laid down by the august Supremé Court,

 that the promotees of one batch/ year shall rank Senior

to the initial recruits of the sare batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not
been issxied, as -against the legal obligation of the

respondents 0 issue senijority list every year.

- 8) That though the petitioners wWere having the required

qualiﬁcations much earlier and the vacancles were also

?Vaﬂafble’ put they were deprived of the benefit of

prombtion at that jungtqré, as against the principle of law

- ATTES f




9)

- laid down by the apex Court in the case of Azam Ali
reported 1985 SCMR 386 and followed in Muhammad
Yousaf (1996 SCMR 1287). As such they were deprived
from the enjoyment of the high post not only in terms of

status but also in terms of financial benefits for years.

That feeling mortally aggrieved and having no other
adequate and efficacious remedy, the petitioners
approach this august Court for a redress, inter alia, on

the following grounds:-

GROUNDS:

A.

That the petitioners were equipped with all the requite
qualification for promotion o the posts of SST (BPS-16)
long ago and also the vacancies were available but for
no valid reason the promotions were withheld and the
posts were retained vacant in the promotion quota,'
creating a backlog, which was not attributable to the
‘petitioners, hence, as per follévving examination by the
august Supreme Court, the petitioneirs are entitled to
the back benefits from the date the vacancies had

occurred,

“promotions of such promotee (petitioners
in the instant case) would be fegular from
date that the vacancy reserved under the
Rules for departmental promotion

occurred”

. That the petitibners have a right and entitlement to th_(—:f

pback benefits attached to the post from ay the
TESTED
757 PR

e.. £ X AMINE
. PeshawarHigh Count

 DEC 201




e d
(Y

‘qualiﬁcations of the petitioners and availability of the

vacancies coincided.

'C. Thatthe petitioners being the promotees of one and the

same batch, are required to be placed genior to the

but the respondents have sat on the

w no seniority list whatsoever

fresh appointees,
seniority list and uptill no

has been issued/ circulated.

D. ‘Thatin view of the fact thét no seniority list has been
issued, the petitioners neither ean file a departmental

. appeal nor can have recourse 0 the Services Tribunal

e, this august

for agitating their grievances, therefor

Court can issue appropriste directions to the

ents to act in accordance with law, in view of

law laid down by the ap
ed in PLD 1981 SC 612, 2003

respond
the principle of ex Court in the

pronouncements report

SCMR 328, etc.

£, That the petitioners have not been treated in

accordance with law as against the provisions of Article

4 of the Constitution.

F. That petitioners reserve their right to urge additional

grdunds with leave of the Court, after the sta

e AN respondents pecomes knowi to them.
Ao Brayer
HAY 2016
\' . »
its is, therefore, prayed that on

In view of the foregoing,
f this petition, thijs

acceptance ©
priate direction to the respondents

pleased to issue an appIo

for treating the pﬁcomotibn of the petitioners from the date

nce of thes

' Hon’ble Court may be




available, and al

16), givin

promotees against

Any othe

in law,

@

" CERTIFICATE:
It is certified that n
earlier been filed b

LIST OF BOOKS: )

1) Constitution ©
L 2)

they were qualified om,

so to circulate the S
g senior positions
the fresh recruits.
r remedy 0 which the

justice and equity may

cies had pecome

(BPS-

and the vacan
eniority list of sSTs

to the “ ni‘)_e_{itioners being

petitioners are found fit

also be grémted.

Petiticners

Through

Muhammad
Advocate Sup;ééte Court

g
AEXht Iyas

prdvocate High Court

the subject matter has

o such petition on
s august Court.

y the petitionet in thi

~f Pakistan, 1973.

Case law according to need.

¥

AdweCate

T,
WS =, .-

7

kS ;:,gﬁ&;rggis
e



PESHAWAR HIGH COURT, PESHAWAR.

'ORDER SHEET

7

Date of Order/ Order or other Procecdings with Signat E)Y
Proceedings oy
TR
01/12/2016. WP No. 1951-P/2016 M.

Present:  Mr. Isa khan Khalil, advocate

Mr. Rab Nawaz Khan, AAG for res

—— —
i

WAOAR AHMAD SETH, J.- Through the instant writ

petition, the petitioncrs have prayed for issuance of an
appropriate writ directing the respondents to treat their promotion

from the date, they were qualified on and also to circulate the

senjority ‘list of SSTs B.S-l6 by giving them senior positiop b_eing
promotees against the fresh recruits. -

2. | Arguments heard and availgble r;:cord gone through.

3. The prayer so made, in the writ petition and argued
at bar clearly bifurcate, the case of petitioners in two par_tsj

firstly, petitioners are claiming an appropriate direction t0 the
respondents 1o circulate the senior list of SSTs (BS-16). Yes,

acco_rding to section-8 of Khyber Pakhtunkhwa, Civil Servants

Act, 1973, for proper administration of service, cadre, or post, the

P p, Smeonr ek

o ‘Pes%:'wg;gf oufrt
‘//éﬂwczé




appointing authority shall causc a seniority list of the members of
the time being of such servibe, cadre, or post to be prepared and
the said "scniorily list so prepared under subsection-1, shall be
revised and notified in tilé official gazette at least once i1;1 a
calendar year, preferably iq the 'month of January. In view of the

clear provision of law, the first prayer of the petitioners is

allowed with the consent of learned AAG and the competent

authority is directed to issue the seniority list of SST’s BS-16, in ‘

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

4, ' As 1'egarciing- the second portion of the petiton,

whefein they “have :asked for apprgpriate direction fo. .the.
respéndent’s for treating the promotion of the ﬁe‘;itioners froh_l the

date -they were qugliﬁcd‘.and vacancies had become.av';lilable -‘
besides considering them senior being promotecs against the

direct recruits iAs concerned, we dre of the view that the éam_e

peltainé to terms and condition of service and as such ‘gnder

article-212 of thej constitﬁﬁon this Court is barred to entertafih that -

portion of the w@'jt petition.

5. - Inview of the above, this writ petition is disposed of

- o EXAMINE
' - Peshawar Hh g

%

: /ﬂ;'/D'EC 2016]
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with the direction to the respondents, as indicated in para-3,
whereas the seniority and promotion being terms and-conditions

of service is neither entertain-able nor maintainable in writ

jurisdiction. » @4/
17/ warter el E

Besh r%h oL e

1) anun:e: aehn.

W=

bpb'c’%tm

Al

..................................

.....................................

g w2 2.

e ':t'."'z}}'--.7(/..
0f Cu,),\..../

Nawab Shah

R

B T

2y e

RS




A




Fhow | oo 1 Diorng. .
(
N y
_ 0O bory T
‘3%019—1”’\4 ’ri‘:-“’“&’v ”P“‘*‘M) v 139 P“U?f)dd’b Y 44 Momsﬁ(} v ’uu\lQ
“7?;:14@ 2;4;9 54 E}}»\p,\ms ™M} PPy * ayy }?WV‘B)?U "W\p ?““;’T;aq :
bip DT T 7 v Rl s oy vy vort| ey g
D peyddy . wrpad M poy Pt Wy o ve

¥e
- NPT S §17Y 1o~ 97 Yoiwp M@mi})
SPAPWL LI DA e A Wq?ll’?ﬂ%@ 78 Pmea Ty Wy,

"l \
@X?}vﬁwm DTG T g emkeidur Dnasi s,
/ Qo WP A g oxs FPoUWHnoun sna0mp red v wpﬂfly t—w,t,\wd
s ]?DWI mp e Nvpsem QU PP ayp uquwa.;\ JD_O.»QQO "
| “ooverdten Lwe s eepa v ) pig pvnaps ™
“$y0771e-9T o/ SarT on g W) TParepwas R WPM qﬂ RN-vard vy “1(h)
VOIS 4 . PRy 2360 SYMAIZ A
. Wgr Tl vy papewad 39 oy Jr‘?@?’“” brava oy Ty o b
welmed o soon endde T Cwaned piaen vy ay el
sfaaDo]d‘M@ pb;q“@)/vmq;_m m@L M?}%QW‘P‘JQ,& 4, oy o m| e .

~ -M]mynmd? ]E )& ey :
U"xl, ’ Pos o b pound gy ying

" prarplshey 30 ?}Wm @”\M’ oY (W;'H-fj?d PAm PMS Mt
W PIUR waun S‘WY\Q&D o L]’fﬁ‘ S I W«VD}\J&'& oy YOy (¥

ey e 91-2im1e Yoy 4o Y ate Gioxg-1SbI N 401 P ) gie]v e Porop
sapre opan Wp pasadspp 00 P oy iy ‘rwva M wa
9]°‘</d~i§b"\ oN wegsl.zsr-ad\ P Pyt SO Y Wang .].W‘OD{]M WL-:(D

pop pesenber bigume. o e

S W‘“‘g‘ N i‘gu.‘V&Dp -aa_*oww,d Dumq

i udde o we5+§<:oc} AN 'wn.xD "N -5dY  51SS qﬂ aaall
i
1

2y VUQ

12 o0 M oo o 930 )ow»o ‘219vieny  Faeag vy
TIWOIIN Ty Puse “we Yoy 'TO"”QD TN TY epop Ty ek J‘Ym"ddo |
Tk oveeand T blgwarg o wepemdoy | paddy - pesing

ROV g oy

b
23 T Ty

i oo
a5




|

i |

| .

' GOVERNMENT OF KHYBER PAKHTUNKHWA

OFITICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER
' Phone #: 0939-510468 -
277 Emall edobuner@gmail.com

To

/\//0 e J)/‘ _é%&: 90/7

The Director Elementary & Secondary Education
Khyber Pakhtun Khwa Peshawar.

Subject; APPEAL /REPRESNTATION FOR TREATING: THE PROMOTION OF THE APPLICANTS FROM TH: [Cing
DATE ¢f HE HAS QUAUFIED ON AND THE VACANCIES HAD BECOME AVAILABLE, AND ASLOTO )
CIRCULATE THE SENIORiTY LIST OF SSTs BPS-16,GIVING SENIOR POSITION TO THE APPLICANT
BEING PROMOTEE AGAINST THE FRESH RECRUITS.

Memo;-

Enclosed please find herewith photo copies of applications along with court judgment in /o the
following officers are hereby submitted to your office for further necessary action .
S.No Name ’ Post | School Remarks
1 Rahman ullah SST ;GHSS Gagra
2 | Shahbaroz khan SST | GHS éhaibandai
Y 3 | Inamullah " | 'SST | GHS Dewana baba

4 Bakht Rasoo!l Khan SST GHS Dewana baba

. | 5 | AbdurRaqgib " |'SST- | GHSBajkata -
6 | Sher Akbar © | SST | GMS Banda
7 | Shatbar ' SST GMS Kozshamanal

8 | Aub Zar SST { GHS Cheena

'S | Habib ur Rahman SST | GHS Bagra“‘

10 éhaukat SST GHSS Amnawar

11 | Subhani Gui S5T .| GMS Alami Banda

12A Gul Said SST | GHS Karapa

13 | Said Amiﬁ' | SST | GCMHS Daggar

14 | Sardar Shah SST GCMHS Daggar

15 | tsrar uIIaH . §ST_-: .GHS Chanar

16 | Mahir zada SST | 'Grs Shalbandal

i17 SHir yazdan SST | GHS Maradu

18 | Bahari Alam SST | GHS ShalBandai

19 | Miskeen SST | GMS Sharghshy
| ..

|

P DISTRICT £
MALE DISTRICT BUNER
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