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" ORDER
13" July, 2022 - 1. Mr. Akhtar Ilyas Advocate learned counsel for the appellant
o present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.
DaceedN N 2 di INo.
AV ':c*.}e\ AN 22 &Vlgise‘(zyr;d:etalled Stder of\todale‘)\l(a\ce in Service Appea al No 0. <. x\Q
_ 8272018 titled “Abdur Rash1d vs- the Government of Khyber
T \:\‘uvv.es\. \ N
' ”Pak-htunkhwa through«Secretary_,Elementary al&:Secondary Education
b . (E&SE), Department Peshawar and others” (copy placed in this file),
~ A - ey 5‘
X*; ~n o this appeal is also disposed of on thé same terms. Costs shall follow
Eaira™
\3"“‘-@}%} : the events. Consign.

3. Pronounced. in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
' CHAIRMAN

(FAREEHA PAUL)
'MEMBER(E)
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25.11.2021 Proper DB is not available, therefore, the case is
adjourned toq’f/»} / 224or the sameﬁ%fcre £e8.
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15.06.2022 Le amed counsel for the appellant present. Mr. Yakmin Khan, ADEO
cllOl]"\\’llh MI,_ Naseer-ud-Din  Shah, Assistant Advocate General for the

respondenl’s present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for

32022 before the D.B.

: o —

~ (MIAN MUHAMMAD) _ (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
T {

S ! -
arguments on |




05.08.2021 Learned counsel for the appellant present.

' Mr. Kabirullah Khattak, Additional Advocate General alongwith |
_Ubaider-Rehman ADO (Litigation) for respondents present.” -

Former made a request for adjournment being not in -
po'ssession_ of the'_ﬁle today. This being an old case be fixed in last
week of September, 2021 for arguménts.' Adjourned. To come up for

~ arguments on 23.09.2021 before D.B. |

~ (AYq-Ur Rehman Wazir) | ChaiaYan
Member (E) - '
23.09.2021 Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respohdents present.

Learned counsel for the appeliant requested for
adjournment for preparation and assistance. Case to .

come up for arguments on 25.11.2021 before the D.B.

%m)ﬁ%hman) | Chggan/

Member(Judicial)
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14.01.2021 - - : Juﬁior to counsel for appellant and Kabir Ullah Khattak

learned Additfohal Advocate General alongwith Ubaid ur Rehman

-

ADEOQ for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for
.- the same as before.

READER

*

. ] .
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

, {

/

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.



9’ _/[ 2020 Due to COV!DI9 the case is adjourned to

/_%[_2020 for the same as before _ o :

'06.07.2020 Due to COVID19, the case is adjourned to‘31.(_)8~.20‘2‘0 fo_r ' ';

the same as before.

31.08.2020 Due to summer vacation, the case is adjourned to

05.11.2020 for the same as before.

S | | ﬁ@

05.11.2020 Junior to counsel for the appellant and Addl: AG .

alongwith Mr. Obaid Ur Rehman, ADEQO for respondents

present.

The Bar is observing general strike, therefore, the.

matter is adj ed to 14.01.2021 for hearing before the D.B.

(Mian Muhamma Cﬁi an
Member (E) ' ' ' ,




. 03.03.2020 - Counsel for the appellant and Mr. Kabirullah Khattak, ¢
| - © Additional AG alongwith Mr. Muhammad Irfan, Assistant for

- seeks adjournment. Adjourned. To come up for arguments

on 08.04.202 afore D.B.

oy AN
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(Mian Mohammad) (M. Amin Khan Kundi)

|

|

|

|

- -~ the’'respondents present. Learned counsel for the appellant
Member Member

Bt
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‘-"F'1-8.1’2f.2:(_ill.9' Learned counsel for the appellant present. Mr. Kabir Ullah
' Khattak learned Additional Advocate General present.

” . Learned counsel for the appellant seeks adjournment.

Adjourn. To come up for arguments on 26.12.2019 before

" DB |
. e
M:rgg . Member

1'26.12.2019 Clerk to counsel for the appellant present. Mr.
: | Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel! for the
appellant submitted an application for adjournment as

learned counsel for the appellant has gone tb Islamabad

for arguments on tomorrow i.e 27.12.2019 before D.B.

A

!?mber Member .

R | due to his personal engagements. Adjourn. To come up
| o S - .
-~ 27.12.2019 Counsel for the appellant present Mr. Muhammad

Jan, DDA for respondents present. Learned counsel for

the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B. |

o
Merjer/ | Mefnber

09.01 .2020 Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.

4 e

Member _ Member




: _30._04.2019 a | -Learned counsel for the appellant and Mr. Muhammad
| Jan learned Deputy District Attorney present. Learned counsel

- for the appellant seeks adjournment. Adjourn. To come -up for

arguments on 15.05.2019 before D.B.

‘Member | | | Member

15.05.2019 , Counsel for the appellant and Addl. AG for the

- respondents present..

Due to demise of his father, learned -Member of - the

Bench (Mr. Hussain Shah) is on Ieéve. Adjourned to
24.07.2019 for arguments before the D.B.
Chairfhan
24.07.2019 I.earned counsel for the appellant present. Mr. Zia

Ullah learned Deputy District for the rcspondents'prcsent.l
Learned counsel for the appellant seeks adjournment.
- Adjourned. To come up for arguments on 09.10.2019 before .

- D.B.

(Hussain Shah) R (M. Aé)i} Khan Kundi)
Member S Member
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R 10.01.2019

Fa

24.01.2019

28.02.2019

i .- Counsel for the appellant and Mr. Kabirullah Khattak

"llearned Additional Advocate General for the respondents

present. Learned counsel for the appellant requested for

'adjour.nment. Adjourned. To come up for arguments on |

7 24.01.2019 before D.B

B SN

Y

ember ' Member

Learned counsel for the appellant and  Addl: AG for

respondents present. Appeal was fixed for arguments, however, -

learned counsel for the informed the Tribunal that similar nature

dppeals have been fixed for arguments before D.B.I, therefore,

requested that the present appeal may also be fixed wi_th the said

~ appeals. Adjourned. To come up for arguments on 28.02.2019 before

D.B.I alongwith connected appeal.

(Ahmad Hassan) (M. Amin Khan Kundi)

Member Member’

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD and Ubaidur Rahman,

ADOQ for the respondents present. .

Due to general strike on-the call of Bar
- Association instant matter is adjourned to 30.04.2019 -  /
before the D.B.

Member Chair



S 15.08.2018 Clerk to counsél for the appellant and Mr. Kabir Ullah-_ Khattak ’,Q
A learned Additional Advocate General present. Due to general strike of the .

bar, the case is adjourned: To come up on 09.10.2018 before D.B.

Y

A (Muhammad Amin Kundi) N ~ (Muhammad Hamid Mughal)
Member . W, } .  Member
N {
17.08.2018 ~ Clerk to counsel for the appellant and Mr. Kabirullah

Khattak learned Additional Advocate General alongwith
Mr. Suleman H.C for the respondents present. Clerk to
‘counsel for the appellant seeks adjournment as learned
counsel for the appeliant is not in attendance. Adjourned.

To come up for arguments on 09.01.2018 before D.B

(Muhammad Amin Khan Kundi) (Muhammad Hamid Mughal

Member ' Member
09.01.2018 Counsel for the appellant present. Mr. Muhammad Jan

DDA for the respondents present. Counsel for the appellant
'seeks adjournment. Granted. Case to come up for arguments

on 21.11.2018 before D.B

(Ahmed Hassan) (Muhammad Amin Khan Kundi)
Member A _ Member
21.11.2018 Since 21.11.2018 has bee declared as public holiday

on account of 12" Rabi-ul- Awal. Therefore, the case is

adjourn. To come on 10.01.2019 before D.B.

READER




F“
’
D

07.12.2017

Pamda Khel, Assist:AG alongwith Mr Hameed Ur Rahman,
~AD (thlgatlon) for the respondents present ertten reply

submitted. To come up for rejomder and arguments on

13.02.2018 before D.B.-
e e (GuZepKhan
e T Member (E)
13.02.2018 Counsel for the appellant present. Mr. Kabir  Ullah

Khattak, /\ddl AG [onvtho respondent pmscnl ‘Counsel lor thc

at

appclldm scd\% adjournment (01 rejoinder. (ndmcd To come up

. !01 ‘g,Llomdu and "ugumcnts on 11.04.2018 b,clmc 1.B.
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04:10.2017

i e .
Sty udiedg 0T

Counsel for the appellant and Mr. Ziaullah,
Deputy District Attorney’for the respondents
present. LeaAr'ne‘d Depufy District Attérney
requested for adjburnm,ent. Adjourned. To come
up for wyritten reply/comments on 4/10/2017

before SB. o a
(GUL ZEBKHAN)
MEMBER

g

Clerk of the counsel for appcllént present. Mr. Kabirullah
Khattak, Additional AG alongwith Mr. I-Iamecd-ur-Rehman,
AD (litigation) for the rc__spondcnis also present. Written reply
on behalf of respondents not submitted. Learned Additional

AG requested for further adjournment. Adjourned. To come

~ up for written reply/comments on-08.11.2017 before S.13.

£ 08.11.2017

| Py
(Muhan{?%n Khan Kundi)

Member

Counsel for the appellant and Mr. Usman Ghani, District

 Attorney - alongwith Mr. Hameed ur Rehman, AD (Lit) for

“respondents present. Written reply not submitted. Requested for

- adjournment. To come up for writtén reply on 07.12.2017 before

S.B.

| (AHMK&ASSAN)

>MEMBER




3. 15.062017¢

24.07.2017,

~ Counsel for the appellant present. He submitted preliminary
arguments that similar appeal No0.363/2016 titled Shireen Zada-vs-
Education Department has already been admitted to regular

hearing. This has also been brought on the same grounds.

* In view of the orders in the above mentioned service appeal
this appeal is also admitted to regular hearing on the basis of the

submission of the above mentioned plea. The appellant is directed

to deposit security and process fee within 10 days. Thereafter .

25.07.2017 before S.B.

Cradn

Counsel for the appéllant present. Security and process fee
~ have not been deposited. Counsel for the appellant seeks further
time to deposit the same. Granted. Sechity and process fee be
deposited within 7 days. Thereafter, notices be issued to the
respondents. To come up for written reply/comments on

» 23.08.2017 before S.B. '

ro!

/ notices be issued to the respondents for written reply/comments




. . Form- A
FORM OF ORDER SHEET
Court of
Case No. 502/2017
'S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings ‘
1 2 3
1 23/05/2017 The appeal of Mr. Shaukat Ali presented today by |
Mr. Akhtar llyas Advocate, may be entered in the Institution
Register and put up to the Worthy Chair:man for proper order
5. please.
¢
%
5 RECRTRAR & I
2 LSF 3= /7 This case is entruste& to S. Bench for preiimina}y hearing

y

e

o

to be put up thereon ] _(‘- 0b-17 .

CHA AN




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

| PESHAWAR
S.A. No. QSOS_L 0017
Shoukat Ali ...... e e Appellant
- . Versus

Govt. of KPK through Secretary, (E&SE),

| Department, Peshawar and others............................ Respondents
INDEX
S.No. | Description of documents. ~Annexure Pages.
1. | Appeal . -3
2. Copy of consolidated judgment dated A Yo 34"
31.07.2015 -
3. | Copy of appointed order 05.12.2014 B 6 -27
4. | Copy of W.P.No0.1951 and order C 22-36
5. | Copy of departmental appeal D 3
6. Copy of DD No.377 dated 27.01.2017 E
7. Wakalatnama ' .
%ppellant !
Through \(B : :
Akhtn%sb/_
Advocate High Court
- 6-B Haroon Mansion
A ‘ . Khyber Bazar, Peshawar
sl Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

S.A. No. 50 12017

Shoutkat Ali SST
GHS Amnawar District Buner

PESHAWAR

her Pakhtukhwa
K“Svcr-‘m ce Trnbunal

Diary No.—ﬂz

Dated
............ Appellant
Versus

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE) Khyber
Pakhtunkhwa, G.T Road, Peshawar. :

District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

edto-day

éQ‘ETW
o

>3 17[17

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments against those vacancies, but a rider was given therein
that in-service employees would not be eligible and they were
restrained from making applications.

That the appellant do belong to the category of in-service employees,
who were not permitted to apply against the stated SST vacancies.

That those who were appointed on adhoc/ contract basis against the
abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularxzatlon of Services) Act, 2009 (Act No.XVI of
2009)

That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted the left out contendents, may be the in-

service employees who desired to take part in the competition or those
- who did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.2015
(Annex “A”)

Pl L R Nl {

23[/5’/ /207



6)

7

8)

9)

10)

11)

That while handing down the judgment, ibid, the Hon’ble Peshawar
High Court was pleased to consider the promotion quota under
paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the following effect:-

“Official respondents are directed to workout the backlog of
the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments”

That during the pendency of the stated writ petition and without
waiting for the final decision, respondent No.2 issued promotion order
dated 05.12.2014 (Annex “B”), but with immediate effect, as against
the law laid down by the august Supreme Court, that the promotees of
one batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued,
as against the legal obligation of the respondents to issue seniority list
every year.

That though the appellant was having the required qualification much

earlier and the vacancies were also available, but he was deprived of
the benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the
appellant was at promotion zone at the time of Regularization of

Adhoc recruits of 2009.

That appellant alongwith others filed W.P.No0.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect. '

That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

That pursuance to judgment passed in W.P.NO.1951/2016, the
appellant filed departmental appeal (Annex “D”) to respondent No.3
through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite qualification
for promotion to the posts of SST (BPS-16) long ago and also the
vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,



creating a backlog, which was not attributable to the appellant ,
hence, as per following examination by the august Supreme Court,
the appellant are entitled to the back benefits from the date the
vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental
promotion occurred”

B..  That the appellant has a right and entitlement to the back benefits
attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same batch, are
required to be placed senior to the fresh appointees, but the
respondents have sat on the seniority list and uptill now no seniority

- list whatsoever has been issued/ circulated: '

D. That the appellant has been discriminated, which goes against the
provision of Articles 25 and 27 of the Constitution, 1973,

E. That the appellant has not been treated in accordance with law as
against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional. grounds with leave
of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate

- direction to the respondents for treating the promotion of the appellant from

the date he was qualified on, and the vacancies had become available, and
the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law JUSUCG
and equity may also be granted.

cllant
Through \% '
Akhtar{lyas

Advocate High Court

AFFIDAVIT E
I, do hereby affirm and declare on Oath that the contents of the
accompanymg Appeal are true and correct to the best of my.r,knqzvle Ge




JUDGMENT SHEET

\
PESHAWAR HIGH COURT, PESHAWAR\\
(JUDICIAL DEPARTMENT)

Writ Petition No.2905 of 2009. 2

ATTA ULLAH AND OTHERS............. PET;T:ON@S\* 225 *{;;,

VERSUS. AN

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing 2_, ( - O /_L ' Q("VS—
_ Appellant]PetltlonerJﬁV} (;f/’) L ﬂﬂ i Ve /u/){ }\ ¢ fatin fﬂ(jch( fﬂ@

Respondentb!\ (S{wdcw f7<){11 p’xwl‘ Ae.ycc’{r/e (()
- v Coug s o Elan Aty

this éingle

WAQAR _AHMAD SETH,J:- Thiough

judgment we propose to dispose of the instant Writ Petition
No0.2905 OF 2009 aé well as the connected Writ Petition
Nos.2941, 2967,2968,3(376. 3025.3053,3189,3251,32_9_2 of
2009,4906,556,664,1256,1 oG) 1685,1696,2176,2230,2501,2690,
2728 of 2010 & 206; 3255,4,35 & 877 of 2011 as cgmmon

/ quesﬁon of law and fact is inviived in all thesé petitions.

B p—
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approached this Court under Article 199 of the Constitution of

e

The petitioners in all the writ petitions

have

© Islamic Republic of Pakistan, 1973 with the following relief:-

“It is, therefore, prayed that on acceptance
of the Amended Writ Petition the above

noted Act No.XVI 2009 namely ‘The North

- West Province Employees (Regularization

of Services) Act, 2009 dated 24" October,

2009’ being illegal unlawful, without

authority: and jurisdiction, based on

malafide intentions and being -

unconstitutional as well as ultra vires to

“the basic rights as mentioned in the

~constitution  be  set-aside and  the

respondents be directed to fill up the above
noted posts after going through the legal
and lawful and the normal procedure as
prescribed under the prevailing laws

instead of using the short cuts for obliging

- their own person.

It is  further prayed fhaf the
notification No.A-14/SET(M) - dated
11.12.2009 and Not;'-_ﬁc'ati‘on No.A-17/SET(S)
Contract-Apptt:Z;OOé ‘.da:ted_ 11.‘12,.2009, as
well as No rificatfén

No.SO(G)ES/1/85/2G08/SS(Contract) dated

v

B e A e

PP F e 1t 25 LA R
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31.05.2010 jssued as a result of above
noted impugned Act whereby all the private
respondents have been regularized may
also be set-aside in the light of the above
submissions, being illegal, unlawful, in-
constitutio‘nal and against the fundamental
| rights of the petitioners.
Any other relief deemed fit and
proper in thé circumstances and has not
. .been particular asked for in the noted Writ

Petition may also be very graciously.

granted to the petitioners”.

3- It is averred in the petition that the petitioners are

sorving intho Education Dopaitment ol KIPK working postud

as PST,.CT,DMPET,ATIT, Qari and SET m. di'!f(-;;'ent
Schoo!_s; that Ares,oondent;'; No.9 to 1359 were appointed on
adhoc/contract - basis on different- timeé and lateron their
service were'regularised through the _Non‘h West Frontier
#’rovinco Employees (Rc;gul:.n‘iza{ion of Services) Acl, _2?09;
that almost all the pel_f_fiongrs have got the _reqb‘;ired
qualifications and also goi at their credit the length ofseanfr'ce;

% that as per notification g?Jo,SO(S)6a2/97 dated 03/06/1'_"998

!
i
.
i
i
\
i
i
\
H
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A O

the qualification for appointment/oromotion of the SET

Teachers BPS-16 was prescribed that 75% SETs shall be
selected through Departmental Selection Committee on the
basis of balchwise/yearwisc open merit from amongst the

candidales having the prescribed qualification and remaining

-

25% by initial recruitment through Public Service

Commission whereas through the same notification the

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall .
be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and
remaining 50 by initial recruitment through the Public Service
Commission and the above procedure was adopted by the
Education Department till 22/09/2002 and the appointmen'ts
on the above noted posts were made in the light of the above
notification. It was further averred that the Ordinfmce
No.XXVII of 2002 notified on 09/08/2002 was promuzgateq
under the shadow of which some 1681 posts of d/ffrou

cadres were advertised by the Public Service Commigsion.

@



That before the promulgation of Act No.XVI of 2009, it was
practice of the Education Department that instead of
promoting the eligibie and competent persons amongst the
teachers community, they have been advertising the above
noted posts of SET (BPS-16) and Subject Specialist (BPS- |
17) on the basis of open merit/adhoc/contract wherein it Qas
c/ea_rly meﬁtioned that the éaid posts will be temporary and
will \cont/'n.ue only for a tenure of six months or till the
appointment by the Public Serviced Commission ér
Depan‘me/;(a/ Selection Con'uni(tee _T/'m( after passing the
KPK Act No.XVI of 2009 by the Provincial ‘Assemb/y the
fresh appointees of six m_onthé and one year on the aa{hoc
and contract basis including respondents no.9 to 1351 wiélv a
clear affidavit for not adop;/’ng any legal course to make their
services reqularized, haye been made permanent and
reqular emp/oyges whergas the employees and teaching
staff of the Education Dégpan‘rhent /7éving at their cred;{ a
service of minimum 15 z‘u maximum 30 years have b%;:en‘
ignored. That as per coné,rac{ Policy issued ;>n 26/.10/26;202;E

the Education Depan‘mer_;t was not au{hor/’sed/enti(/ed_" to




L4

make appointments in BPS-16 and above on the contract

*» .

b'aéfs as the only appointing authority under the rules was
Pub{ic Service Commissio‘n.. Tha(ngter the publication made
by ,rhé Fublic Service Com/'nissio_n tho(;sands of ‘(eachers
eligible for the above sa}'d pbsts have already applied but
they are still waiting for their calls and that through‘the above.
Act thousands of the adhoc tegachers have been régularfz_ed

which has been adversely effected the rights of the

petitioners, thus having no efﬁéacfous and adequate remeo’y

available to the petitioners, the have knocked the door of this
Court through the aforesaid consm‘u_tfona/ petitions.

4- The concerned official /'esbondents have fumisl_éed
parawise comments wher.;ein they raised ‘cen‘ain legal a_fnd

factual objections including the question of maintainabf/iq; of

the writ petitions. It was further stated that Rule 3(2) of the

NW.FP. Civil -~ Servant; (Appqintment,‘. Promotion &

Transfer)Rules 1989, auﬁébrised a department to lay down

method of appointment, gua/{ﬁcat/‘on and other condfﬁggns

~applicable to post in censuitation " with Estab/ishmen;j &

Administration Department a/;zd the Finance Departmgnt.
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That  to improve/uplist -the standard of education, the
Government replaced/amended the old procedure i.e. 100%

iné/ua‘ing SETs through Public Service Commission KPK for
recruitment of SETs B-16 vide Notification No. S O(PLz)4-
5/SS-RC/}/0’~!II date:' 18/01/2011 wherein 50% SSTs (SET)
i shall be selected by promotion on the basis of senfority cum

fitness iii (e following manner:-

(i) Forty percent from . CT. (Gen),
CT(Agr), CT(Indust: Art) with at least 5
years service as éuch and having the
qualification mentioned in column 3.

(i) Four percent from amongst the DM
with at least 5 years service as such and
having qualification in column 3.

(i) Four percent from amongst the PET
with at least 5 years service as sych and
having qualification mentioned in column 3.
(iv) One percent ‘amo_ng's.r Instructional

Material Specialists with at least 5 years




service and having qualification mentioned

in column 3."

e 2 = g = aa e

It is further stated in the comments that due to the
degradation/fall of quality education the Government
abandoned  the. previous  recruitment  policy  of

I3

promotior, appointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary | . i
Education Department of KPK, vide Notification dated
09/04/2004 wherein at serial No. 1.5 in column 5 the
appointment of SS prescribed as by the initial recruitment
and that the (North Wes{ Frontier Provincial) Khyber
Pakhtunkhwa Employees(Regularization of Se/wces)-Act,‘
i?OOQ‘{ACT No.XVI of 2009 daa‘.s;d 24" QOctober, 20(59 is legal,

lawful and in accordance with the Constitution of Pakistan

which was issued by-the competent authornty and jurisdiction,

therefore, all the writ petitions are liable to be dismissed. -
5- We have heard the learned counsel for the parties and
have gone through the record "as well as the law on the

/1/ subject.
XAMINER

/‘}. shiawar M
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6- The grievance of the petitioners is two fold in respect

of Khyber Pakhtunkhwa, Employees (Regularization of

Services) Act, 20089 firstly! they are alleging that regular post
in different cadres were advertised through Public Service

Commission in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid, they could. -

not made through it as no further proceedings were
conducted against the advertised post and secondly, they

are agiltating the legilimale  expectancy regarding  their

~

promotion, which has been blocked due to the i block

induction / regularization in a huge number, courtesy Act, No.

XVi ot 2008.

7- As for as, the ﬁr_st contention of advertisement and in

blork regularization of employees is concerned in this

respect it is an admitted fact that the Government has the

rnght and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission
and secondly no one knows that who could be selected in
open merit case, however, the right of competition is

reserved. In the instant case KPK, employees

2.
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(R jularizalion of Services) Act, 2009, was promulyated,

which in-féct was not the first in the line rather N\W.F.P (now
- Khyber Pakhtunkhv;{a) Civil Servants (Regularization of
Services)” Act, 1988, NWFP (now Khyber Pakhtunkhwa)
(Reg.iation of Sérvices) Act, 1989 & NWFP (now Khybér
Pakhtunkhwa) Adhoc Civil Servants (Regularization of 3

Services) Act, 1987 were also promulgated and were never

challenged by anyone. ' o T
8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under:-

S.2 Definitions. (1)---
a)een-

aa) “contract appointment” : | f
means appointment of a duly
qualified porsoi.‘-made otherwise
than in accordance with the ‘
prescribed method of recruitment. . ? "
b)  “employee” means an | !
adhoc or a contract employee
appointed by Government on
adhoc or contract basis or second
shirt/night s,vhift."but does  not

Y include the émployees for project
. /‘;'/‘ )

post ur appointed on work charge




1

basis or who are paid out of
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization of services of

| certain employees.---- Aﬁ
employees’ including

recommendee of the High Court

® .. appointed on contract or adhoc
basis and holding that post on 31°
. December,» 2008 or till the
comriencement of this Act shall
be deerhed to have been validly
appointed on regular basis having
the  same qualification and

experience for a regular post;

-

9- The plain reading of above sections of the Act, ibid,

would show that the Provincial Government, has regularized

Athe “duly qualified persons”, who were appointed on contract

basis under the Contract Policy, and the said Contract Policy

was never ever challenged by any one and the same .

remained in practice till the commencement of the said Act.’

Fetitioners in their writ petitions have not quoted any '-si)___;gle

incident / precedent showing that the reqularized employees

under the said Act, were not qualified for the post against




<

A

it

wh.oh they are regularized, nor had placed on record any
documents showing tlfaz‘ at the time of their appointmen't. on
contract they had made any objection. Even otherwise, the
éuberior wourts have time and again reinstated employees.
whos.  appointments  were declared irreqular by the
Government Authoriles, because  authorities being

responsible for making irregular appointments on purely

temporary and contract basis, could not subsequently turned

round and terminate services because of no Jack of

- qualification but on manner of selection and the benefit of the

lapses committe& on part of authorities could not be given to
the employecs. In the -insi.'.m( case, as well, at the time of
appointment no one objec(edv(o, rather the authorities
committed lapses, while appointing the private respondent's
and others, hence at this beialed stage in view of number c:g_f
judgments, Act, No. XVI of 2009 was promulgatec,
Interestingly ‘this Act, is nbt applicable to the educaﬁo;
department only, ratner all t'lgre arﬁp/oyees of the Provincié(

Government, recruited on contract basis till 31% Decempe;

2008 or il the commencement of this Act have -beon

g s -

N

Ll R Y




regularized and those employees of to other departinents

who have been regularized are not party (o this writ petir{'on‘

iG-  All the employeces have been regularized under the
Act, ibid‘are duly qualified, eligible and competent 'for the
post against which they were appointed on contract basis
and this practice remainad in operation for yoars. Majority of

those employees getting the benefit of Act, ibid may have

- become overage, by now for the purpose of recruitment

against the fresh post.

11- The law has déf/’ned‘such type of legisiation as
“beneficial and remedial”. A beneficial legislation s a
statue which purports to confer a benefit on individuals or a
class of persons. The nature of such benefit is to be

eaiended relief to said persons of onerous obligations under

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where

non previously existed. According to the definition of Corpus

Juris Secundum, a remedial statute is designed to correct an

2.,

existence law, redress an gxisience grievance, or introduged

regularization conductive tu the public goods. The cha/lenged

[
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Act, 2009, seems to be a curative statue as for years the
then Proyincial Governments, appointed employees on
contract basis but admittedly all those contract appointments

were made after proper advertisement and on the

recommendations of Departmental Selection Committees.

12- In order to appreciate the argdments regarding

© Leneficial Iegislat:‘o'n it is important to understand the scope

and meaning of beneficial, remedial and curative legisiation.
Previously these words have been exp!ainéd by N.S Bindra

‘1 _interpretation of statute, tenth edition in the following

manners.-

“A statue which purports to confer a
benefit on individuals or a class of
persons, by reliving them of
onerous obligations under contracts
entered into by them or which tend
to protect pefsons against
oppressive act from individuals with
whom they stand in certain
relations, is called a beneficial
legislations....In interpreting such a
statuo, tho principle established is
that there is E;o room for taking a
narrow view {Qut that the court is
entitled to be :g‘jem;_rous towards the

persons on w%,hom the benefit has

-
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been conferred. it is the duty of the

court to interpret a provision,

especially a beneficial provision, , b
Liberally so as to give it a wider

meaning rather than a restrictive

meaning which would negate the

very object of the rule. It is a well

settled canon of construction that in ‘ :

constructing the provision of ' P
beneficent cnactments, the court

should adopt that construction “

which advances, fulfils, and furthers

the object of the Aét, rather than the _ '
one which would defeat the same '
and render the . protection
illusory..... Beneficial provisions call
for liberal and broad interpretation
so that the real purpose, underlying
such énactments, is achieved and
full effect is given to the principles ) ;
underlying such legislation.” : i

Remedial or curative statues on the other hand have

beern explained as:-

"A remedial statute s one which
remedies defect in ;‘:he pre existing law,
statutory or otherwise. Their purpose is
to keep pace with thc views of society.

They serve to kejep our system of |

/:K jurisprudence up- to date and in
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harmony with new ideas or conceptions
of what constitute just and proper
humanA conduct. Their  legitimate
purpose is to advance human rights and
relationships. Unless they do this, they
are not entitled to be known as remedial
legisiation nor té be liberally construed.
Manifestly a construction fhat promotes
improvements in the administration of
justice and the erédication of defect in
the system of jurisprudence should be

. favoured over one that perpetuates a
“wrong”.

Justice Antonin Scalia of the U.S. Supreme

Court in his book on lnter_pretation of Statute

states that:

“Remedial  statutes are
those which are made to supply
such defects, and abridge such
superfluities, in the common law,
as arise from either the general
imperfection of all human law,
from change of time ‘and
circumstances, from the mistakes
and unadvised determinations of
unlearned (or even learned)

judges, or froni any other cause

whatsocver.” -

13- The legal propositior: thgt emerges is that generaily
beneficial legislation is to ke given liberal interpretation, the

beneficial legislation must carry curative or remedial content

ATT




Such legislation must therefore, either clarify an ambiguity or

an omission in the existence" and must therefore, the
explanatory or clarificatory in nalure. Since the petitioners:
doos not have the vested rights to be appointed (o any
patticular post, even advertised one and privale respondents
who have being regularized are having the requisifg
qualification for the post against which the were appointed,
vide challenged Act, 2009, which ié not effecting the vested
right of anyone, hence, the same is deemed to be a
benenciai, remed ol and curative legislation of the
Parliament.

14-  This court in its earlier judgment dated.26“’ November
2009 in WP No. 2905 of 2009, wherein the same KhyberA
Pakhtu‘nkhwa (Regulafization of Servers ) Act, 2009, vires
were chaﬂehéed has held that this court has got no
jurisdiction to entertain the writ petition in view of Article 212

of the Constitution of Islamic Republic of Pakistan, 1973, as

an Act, Rule or Notification effecting the terms and conditions

of service, would not be an exception (o that, if seen in the

light of the spirit of the ratio rendered in the case of

ATTE 5
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L.A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR 1041. Even otherwise, under Rule 3

(2) of ‘he Khyber Pakhtunkhwa (Civil Servants)
(appoiﬁtmenf), promotion and transfer) Rules 1989,‘authc'3rize‘
a department to Iay down method of appointment,
qualification and other conditions applicable to the post in
consultation with Establishment & Administrative Department
and the Finance Department. In the instant case the duly
elected Provincial Assembly has passed the Bill/Act, which
‘W?S presented through prdper channel e Law and
Establishment Department, which cannot be quasﬁed or
deciared i//ega/ at this stage.

15- Now coming to the second aspect of the case, that

- petitioners legitimate expectancy in the shape of promotion

has s.iered due to the promuiga'hbn of Act, ibid, in this
respect, it is a long standing principle that promotion is not a
vested right but it is also an established principle thaf when
ever any law, rules or instructions regarding promotion are

vioiated then it become vested right. No doubt petitioners in

. ,
the first instance cannot claim promotion as a vested right

SrTESTED
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~but those who fall within the promotion zone do have the

right to be considered for promotion. .
16-  Since the Act, XVI of 2009 has been declared a
beneficial and remedial Act, for the purpose of all those
e@mp/oy’ees who were appointed on contract and May have
’become éverage and the promulgation of the Act was
necéssary to given them the protection therefore, the other
side of the p‘icrure could not be brushed a side simply. It is
the vested right of in serw‘c-é employees to be considered for
promotion at their own turn. V}{here a valid and proper rules
for promotion have been framed which are not given e.;ffect, |
such omission on the part of Government agency amounts
to failure to perform a duty by law and in such cases, High -
Court always has the jurisdiction to interfere. In service _
employees / civil servants gpu/d not claim promotion to a -
higher position as a maiter of legal right, at the same time, it
had to be kept in mind that all public powers were in the
| natqre of a sacred z‘rust- anc ifs functionary are required 'to
exercfse same in a fajr, reasonable and transparent manner

A

strictly in accordance with law. Any transgression from such




principles was liable to be restrained by the superfor courts in
their jurisa;ic‘rion under Article 199 of the Constitution. One
could not overlook that even in the absence of strict legal
right there was always legitimats expectancy on thé éan‘ of a

senior, competent and honest carrier civil .servant to beée

promoted to a higher position or to be considered for
promotion and which could only be denied for good, proper
ahd valid reasons.

17- Indiod the petitionersv can not claim their initial
appointments on a higher post but they have every right to
be considered for promotion in éccordance with the

L2 ’ .

promotion rules, in field. It is the object of the estab/ishmen‘f
of the courts and the continue existence of courts of law is to
d/‘spense and foster justice and to rght the wrong ones.
Purpose can never he Com/)ln[;?/y nélaiovoc! unless the in
justlice dona was undone and unless the courts stepped in
anc/_ refused (o perpeluale what:Wa:s patently unjust, unfair
and ublawfu/. Moreover, it is the duly of pubh’c authorities as

appointment is a trust in the hands ot public authorities and it

is their legal and moral duty to vischarge their functions as




trustee with complele lransparency as per requirement of

~law, so that no person who is eligible and entitle to hold such
post is excludaed from the purposo of soloction and is not
deprved of iiis any yht.

18- .Considering the above seitled principles we are of the

\

firm opinion that Act, XVI of 2009 is although beneficial and

remedial legislation but its Qnact17rent has effected the in
service employees who weré in the pronjotion zone,
therefore, we are- convinced that to the extent of in service
’employees / Apetitioners, wbo fall within the promotion zone
ha?e suffered, .and in order to rectify the inadvertent mistake
_of the respondents/Depgrtmen't, it is recommended that the
pfomotion rules in field be implemented and rhc_)ser

employees in a particular cadre to which certain quota for

promotion is reserved for in service employees, the same be

filled in on promotion basis. In order to remove the ambiguity
and confusion in this respect an example is quoted, " Ifin any
cadre as per existence ruies, appointment is to be made on

50/50 % basis i.e 50 % initial recruitment and’ 50 %

proiotion quota then all lhe employees have Dbeen




)

regularized under the Act in question be calculated in that -
cadre and equal number i.e remaining 50 % are to promoted
from amongst the eligible in service employees, other wise.
eligible fo;‘ p%romotion ‘on the basis of sonority cum fitness.”

1%~ In view of the above, this writ petition is disposed of in

the following terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009 is held as bencficial and
remedial legislation, to . which " no

interference is advisable hence, upheld.

(ii) Official respondents are directed

to workout the backlog of the
i promotion quota as per above

mentioned example, within 30 days and

S consider the in service employees, till
Y >
KRRt the backlog is washed out, till. then )
g R there would be complete ban on fresh ?
» / 1o ’ A /) ’/ N
. - recruitments. o SOk / e
‘ L o0 C
, Order accordingly. /
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Notification;

\
Consequent upon the recommendations of the Departmental Promotion
Commitice and in pursuance of the Governmen! of Khyber Pakhtu

Education Notification NoSO('PE)/4-5/SSRC/AJecting/2013/Teachz'ng Cadre dated 24 July,2014, the
Jollewing — SCTs/CTs, SDMs/DMs, SA Ts/ATs, STTs/TTs, Senior Qa=is/Qanris,
PSHTs/SPSTs/PSTs are lereby promoted to the post of SST (Bio-Chem),SST (Phy Maths), SST
(General ) noted against each BPS-16 (Rs.10000-800-34000) plus usual allowances as admissible
under the rules on regular balsis under the exist

ing policy of the Provincial Government, on the terms
und condition given belows with immediate eff:

ect and further they will be posted by the District
fiducation Officer concerned gn “School based”

A.SST.(Bio-Chem)

'
k3

+ 4. PROMOTION OF*SCT/CT 1O THE POST OF SST BIO-Chem) BPS-16
Total No. of SST Bio-Chem (M) Posts vacant Posts 19 :
25% share initial recruitment - 05
75% share for Promotion. . 14

0 % Share of promotion of SCr/CT . 08 -
Already promoted to the post of SST 07
Posts avatlable for promotion : S 01
Proposed for Promotion 5 01 !

L Recommended for promotion . - - o1

: G 1 \

. 1

L e A
1

| | o e

i Services placed at the diszpial
. g SIS o 6o | of DEO (M) Bunner for further
I 205 bh,qu(catAh GMS Matidatii 3/30/1969’ posting against SST {Bio-CHerm)
post on school based.

L

Terms and condition;s:-.

Endst: No” / File No..?/Prorr}ofion SST@Q;%: Dated Peshawar theD//2#2014.

}

b
They would be on probation for-a period of one
They will be governed by
Gout, 1 \
Their services can be termunqted at any. time, in case their
during probationary period. 'In-case of misconduct, they sha
JSrom time to time. ! :
Charge reporishould be subrr';i‘rted to all concerned..
Their Inter-Se- seniority an loyer post will remain intaet,
No TA/DA Is allowed for joz’m’hg Nis duty‘.

They will give an under taking to be recorded in their service book to th

payment is made to him in light this order will be recovered and
he/She will be reversed. '

3

year extendable for another one year. |

such-rules and regulations as may be issued from time to time by the
. B 3

performance is found unsatisfactory
Il be preceded under the rules framad

.

1
e effect that if any over
if he/sh& is wrongly prameted
1

They will be governed by sui ¢ by the

i . D
h rules and regulations as may be issued from time to tim
Gout. ' ;

H '
Their posting will be made on Schaol based, They will have to serve at the place of posting, and
thetr service is not transferable to any other station. :
Before handing over <harge once again thew document may be ciecked if they have not rhe
required relevant quliﬁcarionsi as per rules, they

may not be harded over charge of the post. |
b

:

| (R.'Iuhémmad Rafig Khattak)

Director :
9 / 7/ ! . . Elementary and Secondary Educarion
v/~ ! '

‘ Khyber Pakhtunkhwa Peshawar.

1

Copy forwarded for inforn essary action to the: -
1. Accountant General Khyber Pakhtikhwa Peshawar.

2. District Education Oj%cer concerned
’a <

i

1

{

i

ation and n

b
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\
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nkhwa Elementary and Secondary ’
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FS to the Secretary to Gout: Khyber
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BEFORE THE PESHAWAR HICGH QQURT

W.P. No. 1aSt- § /2016

1.
2.
3.
4.

5.
6.
1.
8.
9.

L 2.
-
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" Director E&SE, KPK, Peshawar.

-{,,.District_Educatiqn Officer (M), Buner at Dagg_aj/_ P

e ¥e B AT S Ay

Rehmatullah, sST, GHSS, Gagra, istrict Bun
Shahbaroz Khan $ST (SC), GHS Shal Bandi
Inamullah SST (SC) GHS Diwana Baba
Bakht Rasool Khan (SC) GHS Diwana Baba
Abdur Ragib ssT (G) CHS Bajkata

Sher Akbar SST (G) GMS Banda

Shairbar SST (G) GM3 Kuz Snamnal.

Aub Zar SST (G) GHS Cheena
Habib-ur-Rehman gST (G) GHS Bagra
Shaukat SST (sC) GHSS Amnawar

Subhani Gul sST (G) CMS Alami Banda.
Gul Sajd SST (G) GHS Karapa

giad Amin S5T (G) GCMHS Daggar
gardar Shah (G) GCMHS Daggar

Isyar Ullah SST (SC) GHS Chanar

. Mabhir Zada (sST) CHS Shal Bandail.

Shir Yazdan SST (G) District Buner
Bahari Alam §T (SC) GHS Shal Bandai
Miskeen SSG (G) GMS Shargahy, District Buner.

Versus

Government  ©of Khyber pakhtunkhwa - through-
Secrefary E&SE Departmert; Peshawar. ~

........... Bespondents

.
-



WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OoF APAKISTAN ;
1973.

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available
in the respondent department since long and no steps
were taken for appointments against those posts.

"However, in the yéar. 2009 an advertisement was
published in the print rmedia, inviting applications for
appointment against those vacanéies, but a rider was
inen therein that in-service employees would not ke
eligible - and they were restrained from making

applications.

2) That the petitioners do belong to the category of in-
service employees, who were not permitted to apply

against the stated SST vacancies..

3) That those who were appointed on adhoc/ contract basis
against the abovesaid vacancies WeIle latex on
regularized on the strength of KPK Employees ;l
(Regularization of Services) Act, 2009 (Act No.XVI of
2009) o

4) That ) .'the regulaxization of the adhoc/ contract
employees, referred to in the preceding para, prompted
the .1e£t out contendents, may be the in-service

employees who desired to take part in the competition

\;re ot those who did fall in the promotion zone, to file

e
EXAMINE
Peshawar High
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5)

pétitions, which were ultimately decided vide &

consolidated judgment dated 26.01 2015 (Annex “A)

That while handing down the jiidgment, ibid, this

Hon'ble Court was pleased to consider the promotion
quota under paragraph 18 of thec_judgment, as also a
ciirection was made in that respect in the concluding

para to the following effect:-

«Official respondents are directed to workout
the backlog of the promotion quota as per above
mentioned example, within 30 days and
consider the in-service employees, il the
backlog is washed out, till then there would be

complete ban on fresh recruitments"

6) That the petitioners wWere considered for prorotion,

pursuant to the findings given by this august Court in the
abc_:véxeferxed judgment, arid they Were.a appointed-on:.
promotion on various dates ranging from 01.03.2012 to
31.07.2015 (Annex +p7y, but with immediate effect, a3
against the law laid down by the august Supreme Court,
that the promotees of one batch/ year shall rank Seniox

{0 the initial recruits of the same batch/ year:

7) That till date seniority list of the SSTs in BPS-16 has not

peen issued, as against the legal obligation of the

respondents to igsue seniority list every yeal.

- 8) That though the petitidners were having the required
TN .

qualifications much earlier and the yvacancies were also
available, but they were deprived of the benefit of

promotion at that juncture, as against the pxinciple of law




A.

from the enjoyment of the high post not o

status but

9) That feeling mortally agd

‘adequate and officacious remedy,

ap
the following grounds:-

«V:j
f/f laid down by the apex Court in the case of Azam Ali
3 reported 1985 SCMR 386 and followed in Muhammad

Yousaf (1996 SCMR 1287). As such they were deprived

nly in terms of

also in terms of financial benefits for years.

rieved and having no other

the petitioners

prozfch this august Court for a redress, inter alia, on

GROUNDS:

That the petitioners were equipped with all the requite
the posts of SST (BPS-16)

qualification for promotion 0
e but for

long ago and also the vacancies were availabl

no valid reason. the promotions were withheld and the

posts were retained vacant in the promotion quota,

creating a backlog, which was not attributable to the

ation by the
d to

petitioners, hence, as per following examin

august

the back bene

Supreme . Court, the petitioners are entitle

fits from the date the vacancies had

occurred;

“promotions of such promotee (petitioners

in the instant cése) would be regular from

date that the vacancy reserved under the

Rules  for departmental promotion

occurred”’

That the petitioners have a right and entitlement. to the

back benefits attached to the post from ay the

wele
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/ quahﬁcanons of the petitioners and availability of the

vacancies coincided.
'l

being the prom‘otees of one and the

C. Thatthe petitionexrs
to be placed senior to the

same batch, are required

fresh appointees, but the respondents have sat on the

seniority list and uptill now 1o seniority list whatsoever

has been issued/ circulated.

D. That in view of the fact that no senjority list has been
i

ners neither can file a

urse to the Services Tribunal

issued, the petitio dep artmental

appeal nor can have reco

for agitating their grievances, therefore, this august

Court can issue appropriate directions to the

respondents o act in accordance with law, in view of

the principle of law laid down by the apex Court in the

pronouncements reported in PLD 1981 SC 612, 2003

SCMR 328, etc.
£ That the petitiones have mnot been treated in

accordance with law as against the provisions of Article

4 of the Constitution.
F. That petitioners reserve their right to urge additio

grounds with leave of the Court, after the stance of the

A respondents pecomes Known to them.

N ?iayer

\I

In v1ew of the foregomg its is, therefore, prayed that on

acceptance of this petition, thlo Hon’ble Court may be

n appropriate d1rect10n t

pleased to issue a o the respondents

for treatmg the promotlon of the petltloners from the date




vacancies had become

they wete quahﬁed on and the
the semonty list of SSTS (BPS- ’

d also to 01rcu1ate
—’tloners being

- available, ant
ions to the peu

. 16), gi ng seniox posu
e fresh recrmts

) N promotees agamst th

dy to which the petltloners are found fit

Any other reme
granted

d equlty may also be

in law, justice an

Petiticners

Through

Muhammad
Advocate Su

& .oy
Vi

Akht I
Advocate High Court

n the sub]ect matter has

CERTIFICATE:
this august Court.

1t is certified th
earlier peen file

at no such petition ©
d by the petitioner. in

1LIST OF BOOKS:
1) Constitution ©
2) Case law accor

f Pakistan, 1973.
ding to need.

EX-AMi:g}él
Peshawar High Court
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PESHAWAR HIGH _COQURT, PESHAWAR.
ORDER SHEET
( Date of Order/ Order or other Proceedings with Signat)f}: ol
Proceedings iy

01/12/2016. WP No. 1951-P/2016 M.

a , Present: ~ Mr. Isa khan Khalil, advocate

WAOAR AHMAD SETH, J.- Through the instdnt writ

petition, the petitioners have prayed for issuance of an

appropriate writ directing the respondents to treat their promotion

from the date, they were qualified on and also to circulate the
seniprity ‘Iist.of SSTs BS-16 by giving them senior positiop being
promotees against the fresh recruits.

2. Argmngnts heard and available record gone through.
i 3. The prayer so made, in the writ petition and argued
at bar clearly bifurcate, the case of petitioners in two parts;
firstly, petitioners are‘c'laiming an apprdpriate directi’oﬁ to the
’ ' rcqundcnl’s to circulate the senior list of SSTs (BS-16). Yes,

according to section-8 of Khyber Pakhtunkhwa, Civil Servants

/ Act, 1-9735 [or proper administration of service, cadre, or post, the




appointing authority shall cause a sc.niority list of the members of
the time being of such service, cadre, or post to be prepared and
the suidﬁcniority list so .prcpzn‘cd under subscetion-1, shall be
revised and ﬁotiﬁed in tﬁe official gazette at least oﬁlce in a
calendar year; preferably in the month of January. In view o{ the
clear provision of law, the first prayer of the petitioners is
allowed wi'lh lhg consent of learncd AAG and the competent
authority is directed to issue the seniority iist of.SST"s BS-16, in
accordance with the law, relating to seniority etc, but in the
month O'f‘.lall'Llai'y, 2017, positivgly.

4. . As regarding the second porﬁon of the petiton,
wheréin they have -asked for appropriate di.rectlion to the
respondents for treating the prémotion of the petitioners frqm the
date they were qualified and vacancies had become available
besides considering them .senior being promotees against fhe
d%rect recruits is concerned, we are of the view that 'th'e same
pertains to terms and cjo'ndition of service and as such under
article-212 of the 'constitutibn this Court is barred to entertain that
portion of the writ petition.

5. ~In view of the above, this writ petition is disposed of

/ = Tad
AT E S

EXAMINER|
Peshawar High g uEY
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‘ with the direction to the respondents, as indicated in para-3,
whereas the seniority and promotion being terms and.conditions
of service is ueither entertain-able nor maintainable in writ
. jurisdiction. /("C% { :

'y
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GOVERNMENT OF KHYBER PAKHTUNKHWA

‘ . OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER

X N . ’

- Phone #: 0939-510468

: y ‘3‘7 7 Emall cdobuner@gn ail.com

To i ' /‘/0 = J)f As& .,)0/7

The Dirlgctor Elementary & Secondary Education
Khvber-’Pakhtun Khwa Peshawar.

Sdbjcct, | APPEAL /[REPRESNTATION FOR TREATING. THE-FROMOTION OF THE APPLICANTS FROM THc or
. ATE of HE HAS QUALIFIED ON AND THE VAGANCIES HAD BECOME AVAiLABLEl AND ASLOTO
CIRCULATE THE SENiORITY L|ST OF $STs BPS-16,GIVING SENIOR POSITION TO THE APPLICANT
BEiNG PROMOTEE AGAINST THE FRESH RECRUITS

. 4 | Bakht Rasool Khan | SST | GHS Dewana baba

- Memo;-
_— Enclosed please find herewith photo copies of applications along with court judgment in r/o the.
fotlowing officers are hereby submitted to your office for further necessary actlon
- - ['S.No [ Name Post | School - | Remarks
‘ 1 Rahman ullah SST | GHSS Gagra
2 | Shahbaroz khan SST | GHS éhalbandai

! 3 | tnamuliah SST | GHS Dewana baba

|

|

S | Abdur Ragib - 58T | GHS Bajkata
6 ' | Sher Akbar ST GMS Banda
: 7 | Sharbar SST | GMS Kozshamanal
| 8- | AubZar , SST | GHS Cheené '
I 9 | Habib ur Rahman S5T | GHS Bagra “
| ’ /O Shaukat SST GHSS Amnawar
{11 | Subhani Gul SST | GMS Alami Banda
1 / 12 | GulSaid SST | GHS Karapa
13 | Said Amin 1 SST | GCMHS Daggar
14 | Sarddr Shah SST | GCMHS Daggar
15 | israr uilah . SST GHS Chanar
16 | Mahir Zada | SSTf:. s Shalbandav
17 | Shir yazdan SST GHS Maradu
'18 | Bahari Alam SST | GHS ShalBandai
19 | Miskeen SST | GMS Sharghshy

. P DISTRICT EQUCATION OFFICER
MALE DISTRICT BUNER
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL PESHAWAR.

. Service Appeal No: 502/2017

- Shoukat Ali SST(G) GHS Amanwar District Bunir — Appe||aﬁt;' -
VERSUS gz‘

Secretary E&SE Department, Khyber Pakhtunkhwa & others. ....Respondents
JOINT PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS No: 1-3. |
Respectfully Sheweth :- . " ”";

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

I That the Appellant has got no cause of action /locus standi .

| A 2 That the instant Service Appeal is badly time barred.
3 Thatthe AppAelIan‘t has concealed materiai facfs from this Honorable Tribunal.
|

. 4 That the Appellant has not come to this Honorable Tribunal with clean hands but w1th
" ulterior motives.

5 That the appeal is not maintainable in its present form.
6 That the appeal is bad for mis-joinder & non-joinder of the necessary parties. _ {

7 That the instant Service Appeal is barred by law.

‘e

8 Thafc t_he Honorable Tribunal has no jurisdictions to adjﬁdﬁiqate the matter.

9 Thatthisis no final order as reqwred u/s- 4 of Khyber Pakhtunkhwa, Service Tribunal
Act 1974. 4

10 That Rule 23 of Khyber Pakhtunkhwa Service Tribunal bared the insfant appeal

ON FACTS

1  That Para-1, is correct to the extent that the Respondent Department in the year 2009
has invited applications for the appointment against the SST BPS-16 Posts on adhoc /
contract base throughout an advertisement published in the National Press to meet the
acute shortage of teaching staff on emergency basis throughout the Province with the
conditions that those teachers who are working in the Respondent Department ‘in a
regular capacity are not eligible to apply for the above mentioned posts which are
purely adhoc/contract for initial term of one year. (Copy of the advertisement is
annexed as Annexure-“A”),




ara-2 is correct to the extent that the appellant belonged to the in service
oyees but the post advertised were on adhoc/contract basis if appellant was

ng aggrieved from the advertisement he should have challenged before the proper
m which he did not.

at Para-3 is correct to the extent that the Govt: of Khyber Pakhtunkhwa, through an
¢t No: XVI of 2009 called as Khyber Pakhtunkhwa, employees regularization of Services
Act 2009 has been pleased to regularize the services of those adhoc/contract SSTs under
[ Section-3 of the said Act which says that all employees including recommendees of th}%
High Court appointed on contract or adhoc basis & holding that post on 31° Decembgg,
2008 or till the commencement of this Act shall be deemed to have been validly
appointed on regular basis having the same qualification & experience for a regular post
provide that the service promotion quota of all service cadre shall not affected.
Similarly, Section-4 of the same Act 2009 further says that the employees whose
services are regularized under this Act or in the processes of attaining service at the
commencement of this Act shall rank junior to all civil servants belonging to the same
service or cadre, as the case may, who are in service on regular basis on the
commencement of this Act & shall also rank junior to such other persons, if any who in
pursuance of the recommendation of the Commission made before the commencement
of this Act are to be appointed to the respective service or cadre irrespective of their
actual date of appointment . It is further submitted that the inter se seniority of the
employees whose services are regularized under this Act within the same service or
cadre, shall be determined on the basis of their continues officiation in such service or
cadre provided that if the date of officiation in the case of two or more employees is the
same, the employee older in age shall rank senior to the younger one.(Copy of the Act
2009 is annexed as Annexure-“B”), :

That Para-4 is incorrect & denied on the grounds that there was no embargo upon the
promotion of the appellant to the next grade / Post in view of the prevailing promotion
policy of the Respondent Department under the reserved quota for various teaching
cadre Posts. However, rest of the para needs no comments being pertains to the record
of the Honorable Court.

That Para-5 is incorrect & denied on the grounds that the Honorable Peshawar High
Court Peshawar vide judgment dated 26/01/2015 rendered in Writ Petition No: 2905 /
2009 case titled Atta Ullah & others VS Chief Secretary Govt: of Khyber Pakhtunkhwa &
others has directed the Respondents to work out a backlog of the promotion quota in
service employees. Therefore, in compliance of the said judgment, the Respondent
Department has been pleased to formulate a promotion policy for in service teachers
issued by the Respondent No: 1 on 13/11/2012, vide which hundreds of teachers have
been promoted to their Higher Scales / Grads. Hence the plea of the appellant is liable
to be dismissed in favour of the Respondents.

6 That Para-6 is correct that the appellant has been promoted against the SST(G) post in
BPS-16 vide Notification dated 18/4/2016, with immediate effect in view of the
directions granted by the Honorable Peshawar High Court Peshawar vide judgment
dated 26/01/2015, in accordance with his seniority position as well as on the basis of
senjority cum-fitness for the post in view of the APT Rules, 1989 by the Respondent
Department. Furthermore, he has been considered and promoted as per Section-4(b) of

- Khyber Pakhtunkhwa, Service Tribunal Act 1974. This Honorable Tribunal has no
jurisdictions to grant the relief prayed by the appeliant.

7 That Para-7 is incorrect & not admitted for seniority list relating to the SST(G) has been
issued by the Respondent Department wherein, the appellant has been placed on his
proper position in view of his qualifying service in the Respondent Department. (Copy of
the Seniority List is attached as Annexure-“C”).
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11

That Para-8 is incorrect & denied. The appellant has already been promoted vide
Notification dated 18/4/2016, against the SST(G) Post by the Respondent No: 2 in view
of the prevailing promotion policy. Whereas the cited judgment of the August Supreme
Court of Pakistan is not applicable upon the case of the appellant of being different both
on question of law & facts of the case.

That Para-9 Pertains to the record. However, the appellant has been promoted in

accordance with the promotion policy 2009 & as in accordance with judgment of ngh
Court.

That Para-10 is also needs no comments being pertains to the record of the Honorable

‘Peshawar High Court, Peshawar. However, the appeal is badly time barred as

approaching wrong forum cannot extend period of limitation.

That Para-11 is incorrect & denied. No Departmental Appeal has been filed by the
appeilant neither any such record is available in the respective offices of Respondents

till date. Hence, the appeal in hand is liable to be dismissed on the following grounds
inter alia :-

ON GROUNDS

Vet

Incorrect & not admitted. The Respondent Department has acted as per law, rules &
policy.& has granted promotion to the appellant against the SST(G) post in BPS-16 vide
Notification dated 18/4/2016 (admitted by the appellant in Para-6 of his appeal), against
the vacant post of SST(G) in the Respondent Department. Hence the stand of the
appellant is liable to be dismissed.

Ihcorrect & not admitted. The statement of the appellant is against the law, rules &
circumstance of the case. The appellant has been promoted against the SST(G ) post vide
Notification dated 18/4/2016 by the Respondent Department as & when posts were
available for the promotion in the Respondent Department.

Incorrect & not admitted. The appellant has been treated as per his seniority position &
consequent upon the same seniority, he has been promoted against the SST{G) Post on

the basis of seniority cu-fitness vide Notification dated 18/4/2016 issued by the
Respondent No: 2.

Incorrect & not admitted. The Respondents-have acted as per law, rules & policy in the
instant case in terms of Notification dated 18/4/2016, issued by the Respondent No: 2
having no aspect of discrimination towards the appellant.

Incorrect & not admitted. Detailed reply of this Para have been given in the foregoing

pars of the present reply on behalf of the Respondents No: 1-3. Hence needs no further
comments

Legal. However the Respondents further seek leave of this Honorable Tribunal to submit
additional grounds, record & case law at the time of arguments.




In view of the above made submissions, it is most humbly Prayed that

this Honorable Tribunal may very graciously be pleased to dismiss the instant

service appeal with cost in favour of the Respondent Department in the jnterest
of justice. '

Dated ___/ /2017 . %irector 7//247

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
— (Respondents No: 2&3)
. Se y
E&SE Department Khyber
Pakhtunkhwa, Peshawar
(Respondent No: 1)

AFFIDAVIT

I, Hameed ur Rehman Asstt: Director (Litigation-11} E&SE Department do hereby
solemnly affirm and declare that the contents of the instant Parawise Comments are true &
correct to the best of my knowledge & belief.

Deponent

-
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