
ORDER
13‘'Muly, 2022 Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant1.

r-A-present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.

^Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1

Ghani, DEO(M) Buner in person present.

Vide our detailed order of today placed in Service Appeal No. 

82/2018 titled “Abdur Rashid-vs- the Government of Khyber 

; Pakhtunkhwa through Secretary Elementary & Secondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file),

2.

4his appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13‘^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

4

(FAREEHAPAEL)
MEMBER(E)
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Proper DB is not available, therefore, the case is25.11.2021
adjourned to-^/ "^7_2^or the samJ^efore^^B

Reader

A

15.06.2022 Learned counsel for the appellant present. Mr. Yakmin IChan, ADEO 

alongwith Mr. Naseer-ud-Din Shah, Assistant Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that,'he-has not made preparation for arguments. Adjourned. To come up for 

arguments oh T3-.07.2022 before the D.B.

A

h-
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.(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)
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Mr. Akhtar Ilyas, Advocate, learned counsel for th^appellarl 

present. Mr. Muhammad Adeel Butt, Addl: AG aj^mgvvith Mrl 
Muhammad Tufaii, Assistant office of the Directorate, Elementary' 

'& Secondary Education (E&SE), Peshawar a 

Gnhni, DEO(M) Buner in person present. /

13''MliW, 2022 1.

Mr. Iftikhar U1

ide ourMemiled order of today pl^ed in Service Appeal No.

A82/2018 .titled “Abdur Rashid-vs- v' \vy , .
Pakhtunkhwa through Secretary. Elementary &^Secondary Education 

\ / '*
(E&SE), DepartmemsPeshawar an/others” (copy placed in this file).

Government of "^hyber^i\/eVN

thetsame^terms. Costs shall followthis appeal is also dispos^&d of 

the events. Consign. V

Pronounced in open court tn Peshawar and given under our 

hands and seal of the Trpunal this ISyday of July, 2022.
3.

(KALIM ARSHAl) KHAN)
chairmaK

(FARtEHA PAUL) 
MEMBER(E)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Atfq Ur Rehman Wazir) 
Member (E)

-23.09.2021. Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozlna Rehman) 
Member(Judicial)

Chairman

W, : -
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14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

f

Due to pandemic of covid-19, the case is adjourned to05.03.2021

05.08.2021 for the same before D.B.
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Due to COVID19, the case is adjourned to 

2020 for the same as before.
.2020

• J
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Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020 ;

f

. r

f*

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020

I .1
4

(

f

05.11.2020 Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

4 * V

The Bar is observing general strike, therefore, the

efore the D.B.matter is adr urned to 14.01.2021 for hearing b •.

"2 r

Chairman(Mian Muhammai 
Member (E)

: r’
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Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant

03.03.2020

seeks adjournment. Adjourned. To come up for arguments 

b^ore D.B.on 08.04.20

(Mian Mohammad) 
Member

(M. Amin Khem Kundi) 
Member

s

.? .
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Learned counsel for the appellant present. Mr, Kabir Ullah 

Khattak learned Additional Advocate General present. 

Learned „ counsef ,,-fd'r the appellant seeks adjournment. 

Adjourn. To come up for arguments on 26.12.2019 before 

D.B.

18.12.2019

Member Member

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 

appellant submitted an application for adjournment as 

learned counsel for the appellant has gone to Islamabad 

due to his personal engagements. Adjourn. To come up 

for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

Member

Counsel for the appellant present Mr. Muhammad 

Jan, DDA for respondents present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up 

for arguments on 09.01.2020 before D.B.

27.12.2019

MemberMember

Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

09.01.2020

Memberember
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn.'To come up for 

arguments on 15.05.2019 before D.B.

•■y:.30.04.2019

Member

15.05.2019 Counsel for the appellant and Addl. AG for the 

. respondents present.

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

ChairrhJn

24.07.2019 Learned counsel for the appellant present. Mr. Zia 

Ullah . learned Deputy District for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

V >

I
(Hussain Shah) 
Member

V,.. .
(M. Amin Khan Kundi) 

Member a-
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Counsel for the appellant and Mr. Kabirullah Khattak 

learned Additional Advocate General for the respondents 

present. Learned counsel for the appellant requested for 

adjournment. Adjourned. To come up for arguments on 

24.01.2019 before D.B

10.01.2019

Member

24.01.2019 Learned counsel for the appellant and Addl: AG for 

respondents present. Appeal was fixed for arguments, however, 

learned counsel for the informed the Tribunal that similar nature 

appeals have been fixed for arguments before D.B.I, therefore, 

requested that the present appeal may also be fixed with the said 

appeals. Adjourned. To come up for arguments on 28.02.2019 before 

D.B.I alongwith connected appeal.

-;

i'

(Ahmad Hassan) 
Member

(M. Amin Khan Kundi) 
Member

i

/)
Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD and Ubaidur Rahman, 

ADO for the respondents present.

28.02.2019

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

Chairrfthnember
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07.12.2017 Clerk of the counsel for appellant present. Mr. Riaz 

Painda Khel, Assist: AG alongwith Mr. Hameed Ur Rahman 

AD (Litigation) for the respondents present. Written reply 

submitted. To co;p^;^up for rejoinder and arguments on 

13.02.2018 before

f

V
;

Member (E)

Counsel for the appellant present. Mr. Kabir - Ullah13.02.2018
Khai^ak,'’Add!:‘AG for the respondent present. Counsel for the 

appellant seeks adjournment for rejoinder. Granted, lo come, up 

for rcioindcr and arguments on 11.04.2018 before D.B.

;;

.’h

Counsel for the appellant and Mr. Ziaullah, Deputy 

District Attorney for the respondents present. Counsel for the 

appellant seeks adjpurnment. To come up for rejoinder and 

• arguments on 26.6.2-0T8 before the D.B.

11.04.2018

!
9

Member

.^h

Learned counsel for the appellant and and Mr. Kabir Ullah 

Khattak, learned Additional Advocate General for the respondents

present. Learned^_,fo.punsei for the appellant seeks adjournment.
...

Adjourned. To come up for arguments on 15.08.2018 before D.B.

26.06.2018

■•4 .

\
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Counsel for the appellant and Mr. Ziaullah, 
Deputy District Attorney for the respondents 

present. Learned Deputy . District Attorney 

requested for adjournment. Adjourned. To come 

up for written reply/comments on 4/10/2017 

before SB.

23/8/2017

(GULZEBKI
MEMBER

Clerk of the counsel for appellant present. Mr. Kabirullah 

Khatlak, Additional AG alongwith Mr. Hameed-ur-Rehman, 

AD (litigation) for the respondents also present. Written reply 

on behalf of respondents not submitted. Learned Additional 

AG requested for further adjournment. Adjourned, 'fo come 

up for written reply/comments on 08.11.2017 before S.B.

04.10.2017

(Muhammad Amin Khan Kundi) 
Member

08.11.2017 Counsel for the appellant and Mr. Usman Ghani, District 

Attorney alongwith Mr. Hameed ur Rehman, AD (Lit) for 

respondents present. Written reply not submitted. Requested for 

adjournment. To come up for written reply on 07.12.2017 before

S.B.

(AHMAD HAS SAN) 
MEMBER
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Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal No.363/2016 titled Shireen Zada-vs- 

Education Department has already been admitted to regular 

hearing. This has also been brought on the same grounds.

3. 15.06.2017

In view of the orders in the above mentioned service appeal 

this appeal is also admitted to regular hearing on the basis of the 

submission of the above mentioned plea. The appellant is directed 

to deposit security and process fee within 10 days. Thereafter 

notices be issued to the respondents for written reply/comments 

25.07.2017 before S.B.
i
(

.C'
uV \ 1 -1

V'. - 7'.

2^.07.2017 Counsel for the appellant present. Security and process fee 

have not been deposited. Counsel for the appellant seeks further 

time to deposit the same. Granted. Security and process fee be 

deposited within 7 days. Thereafter, notices be issued to the 

respondents. To come up for written reply/comments on 

23.08.2017 before S.B.

isitiAppellant
SecuiiijJ sFe© >
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Form- A

FORM OF ORDER SHEET
Court of

490/2017Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
proceedings

S.No.

321

The appeal of Mr. Bakht Rasool Khan presented 

today by Mr. Akhtar Ilyas Advocate, may be entered in the 

Institution Register and put up to the Worthy Chairman for 

proper order please.

23/05/20171

RE^STI^'^

2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on / ^ / 7

CH
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\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR

HS^/2017S.A. No.

Bakht Rasool Khan Appellant
Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............... Respondents

INDEX

AnnexureS.No. Description of documents. Pages.m)E Appeal
Copy of consolidated judgment dated 
3E07.2015

2. A k- 2^
3. Copy of appointed order 2E02.2013 B

in.Copy of W.P.No.l951 and order4. C
Copy of departmental appeal5. D 17
Copy of DP No.377 dated 27.0E2Q176. E

• 7. Wakalatnama

Through

Akhtar Ilya^s
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyber PakhtuHhwa 
Service Tribunal/2017S.A. No.

Bakht Rasool Khan SST
GHS Dewana Baba District Buner

Diary INo.

2^^Appdim^^
Versus

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

1.

2.

District Education Officer (M), District Buner at Daggar.3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974 FOR 
TREATING THE PROMOTION OF THE 
APPELLANT FROM THE DATE HE HAS 
QUALIFIED ON, AND THE VACANCIES HAD 
BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 
respondent-department since long and no steps were taken for 
appointments against those posts. However, in the year 2009 an 
advertisement was published in the print media, inviting applications 
for appointments against those vacancies, but a rider was given therein 
that in-service employees would not be eligible and they were
restrained from making applications./

2) That the appellant do belong to the category of in-service employees, 
who were not permitted to apply against the stated SST vacancies.

3) That those who were appointed on adhoc/ contract basis against the 
abovesaid vacancies were later on regularized on the strength of KPK

pe^to-slay Employees (Regularization of Services) Act, 2009 (Act No.XVI of 

2009)

4) That the regularization of the adhoc/ contract employees, referred to in 
the preceding para, prompted the left out contendents, may be the in- 
service employees who desired to take part in the competition or those 
who did fall in the promotion zone, to file writ petitions, which were 
ultimately decided vide a consolidated judgment dated 26.01.2015 
(Annex “A”)

i--.

*>5

■ii
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That while handing down the judgment, ibid, the Hon’ble Peshawar 
High Court was pleased to consider the promotion quota under 
paragraph 18 of the judgment, as also a direction was made in that 
respect in the concluding para to the following effect:-

^^Official respondents are directed to workout the backlog of 
the promotion quota as per above mentioned examplCy 
within 30 days and consider the in-service employees, till the 
backlog is washed out, till then there would be complete ban 
on fresh recruitments”

That during the pendency of the stated writ petition and without 
waiting for the final decision, respondent No.2 issued promotion order 
dated 21.02.2013 (Annex “B”), but with immediate effect, as against 
the law laid down by the august Supreme Court, that the promotees of 
one batch/ year shall rank Senior to the initial recruits of the same 
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued, 
as against the legal obligation of the respondents to issue seniority list 
every year.

That though the appellant was having the required qualification much 
earlier and the vacancies were also available, but he was deprived of 
the benefit of promotion at that juncture, as against the principle of 
law laid down by the apex Court in the case of Azam Ali reported 
1985 SCMR 386 and followed in Muhammad Yousaf (1996 
SCMR 1287). As such he was deprived from the enjoyment of the 
high post not only in terms of status but also in terms of financial 
benefits for years. It may not be out of place to mention here that the 
appellant was at promotion zone at the time of Regularization of 
Adhoc recruits of 2009.

5)

6)

7)

8)

9) That appellant alongwith others filed W.P.No.l951-P/2016 for 
issuance of seniority list and considering the appellant from the date 
when the Adhoc Employees were regularized instead of immediate 
effect.

10) That the stated writ petition has been decided by worthy Peshawar 
High Court vide order dated 01.12.2016. (Copy of W.P.No.l951 and 
order is attached as Annex “C”)

11) That pursuance to judgment passed in W.P.NO.1951/2016, the 
appellant filed departmental appeal (Annex “D”) to respondent No.3 
through proper channel vide DD No.377 dated 27.01.2017 (Annex 
“E”) which was not decided/ responded within the statutory period, 
hence the instant service appeal inter alia, on the following:-

GROUNDS:

That the appellant was equipped with all the requisite qualification 
for promotion to the posts of SST (BPS-16) long ago and also the 
vacancies were available but for no valid reason the promotion was 
withheld and the post was retained vacant in the promotion quota,

A.
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creating a backlog, which was not attributable to the appellant , 
hence, as per following examination by the august Supreme Court, 
the appellant are entitled to the back benefits from the date the 
vacancies had occurred;

^‘promotions of such promotee (appellant in the 
instant case) would be regular from date that the 
vacancy reserved under the Rules for departmental 
promotion occurred”

That the appellant has a right and entitlement to the back benefits 
attached to the post from the day of the qualification of the appellant 
and availability of the vacancies coincided.

That the appellant being the promotee of one and the same batch, are 
required to be placed senior to the fresh appointees, but the 
respondents have sat on the seniority list and uptill now no seniority 
list whatsoever has been issued/ circulated.

B.

C.

D. That the appellant has been discriminated, which goes against the 
provision of Articles 25 and 27 of the Constitution, 1973.

That the appellant has not been treated in accordance with law as 
against the provisions of Article 4 of the Constitution.

E.

F. That appellant reserve his right to urge additional grounds with leave 
of the Tribunal, after the stance of the respondents becomes known 
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance 
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate 
direction to the respondents for treating the promotion of the appellant from 
the date he was qualified on, and the vacancies had become available, and 
the impugned order may kindly be modified by giving effect from the date 
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits 
in accordance to the judgment dated 26.01.2015 and also to circulate the 
seniority list of SSTs (BPS-16), giving senior positions to the appellant 
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice 
and equity may also be granted.

Through
AkhtarTIj^s
Advocate High Court

AFFIDAVIT ..V»-

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best opn^loi^w^pge and 
belief and nothing has been concealed from this hon’bl^^^^uft.



JUDGMENT SHEET
/ r \V.x'

PESHAWAR HIGH COURT,PESHAWAH'\''
(JUDICIAL DEPARTMENT) /

I O / .

Writ Petition No.2905 of 2009.

PETITIONATTA ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..
i

JUDGMENT.
i

01'Date of hearing

Appellant/Petitioner (jh ( ; C\{xIt)( }yl\a <0

USly (At, f?ruzn ^QU(:.'iHa'l(P.Respondent[j

[WAQAR AHMAD SETH,J:- Through this single

!-
judgment we propose to dispose of the instant Writ Petition

Nq.2905 of 2009 as well as the connected Writ Petition
1^-

Nos.2941, 2967,2968,3016. 3025.3052.3189,3251,3292 of
[•

2009,496,556,664,1256,1662,1685,1696.2176.2230,2501.2696.

2728 of 2010 & 206, 355.435 & 877 of 2011 as common I

f ' question of law and fact is invrWed in all these petitions.

Slv^ o

Ccijrl

d5/rS\ 21J15 '



2- The petitioners in all the writ petitions have

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, 1973 with the following relief:-

“li is, therefore, prayed that oh acceptance

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely 'The North

1/l^esf Province Employees (Regularization 

of Services) Act, 2009 dated 24"' October,

2C09’ being illegal unlawful, without

authority and jurisdiction, based on

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned' in the

constitution be set-aside and the \

respondents be directed to fill up the above

noted posts after going through the legal i

and lawful and the normal procedure as

prescribed under the prevailing laws

iinstead of using the short cuts for obliging

itheir own person.

It is further prayed that the

datedNo.A-14/SET(M)notification

11.12.2009 and Notification No.A-17/SET(5) 

Contract-Apptt:2009 dated 11.12.2009, as

Notification

• *

well as

No.SO(G)ES/1/85/2Gp9/S.S(Contract) dated

5 •.

j
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31.05.2010 issued as a result of above i
■t

noted impugned Act whereby all the private 

respondents have been regularized may 

also be set-aside in the light of the above 

submissions, being illegal, unlawful, in­

constitutional and against the fundamental

® •.

’

5rights of the petitioners.

Any other relief deemed fit and 

proper in the circumstances and has not 

been particular asked for in the noted Writ 

Petition may also be very graciously 

granted to the petitioners”.

i

I

It is averred in the petition that the petitioners areo

solving in Iho Edncntiun Dopnitniont of KI’K wotking pustud I

mQun and SET in differentPST. CT, DM, PEr, A T. IT,as
•U.

Schools; }hat respondents No.9 to 1359 were appointed on IMt
adhoc/contract basis on different times and lateron their B

regularised through the North West Frontier 

Province Employees (Regularization of Soivices) Act, 2009,

got the required

qualifications and also got at their credit the length of seiyice; 

that as per notification No.S.O(S)6-2/97 dated 03/06/1.998

service were
i

that almost all the petitioners have

n .

/ \ested

1TK zms
1



'r\,
i

the qualification for appointment/promotion of the SET

Teachers BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the

basis of botchwise/yearwisQ open merit .from amongst (he

candidates having the proscribed qualification and romair)ing

25% by initial ■ recruitment through Public Service

Commission whereas through the same notification the

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of seniority curn

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public ServJce

Commission and the above procedure was adopted by the

■

Education Department till 2ZV9/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the Ordinance

No. XXVII of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of different

cadres were adveffised by the Public Service Commission

1
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That before the promulgation of Act No.XVI of 2009

practice of the Education Department that instead of 

piomoting the eligible and competent 

teachers community, they have been advertising the above 

noted posts of SET (BPS-16) and Subject Specialist (BPS- 

17) on the basis of open merit/adhoc/contract wherein

, it was

persons amongst the

it was

clearly mentioned that the said posts will be temporary and 

will continue only for a tenure of six months or till the 

appointment by the Public Seiviced Commission 

Departmental Selection Committee That after

or

passing the

KPK Act No.XVI of 2009 by the Provincial Assembly 

fresh appointees of six months and

the

one year on the adhoc

and contract basis Including respondents no.9 to 1351 with a 

Clear affidavit for not adopting any legal course to make their

services regularized, haye been made permanent and
<5 • .

regular employees whereas the employees and teaching

staff of the Education Department having at their credij a

service of minimum 15 to maximum 30 years have bgen
1 •

ignored. That as per contract Policy issued on 26/10/2002 

the^ Education Department was not authorised/entitled .to
.i

i-



1

make appointments in BPS-16 and above on the contract

basis as the only appointing-authority under the rules was

Public Service Commission. That after the publication made

by the Public Service Commission thousands of teachers

eligible- for the above said posts have already applied but

they are still waiting for their calls and that through the above

Act thousands of the adhoa teachers have been regularized

which has been adversely effected the rights of the

petitioners, thus having no efficacious and adequate remedy

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnished

parawise comments wherein they raised certain legal qnd

factual objections including the question of maintainability of

the. writ petitions. It vyas further stated that Rule 3(2) of the

N.W.F.P. Civil Servants (Appointment, Promotion &

Transfer)Ru!es 1989, authorised a department to lay down 

method of appointment, qualification and other conditions

applicable to post, in ccinsuitation with Establishment

y- Administration Department and the Finance Department.

I
V ■f..V
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That to improve/upJist the standard of education, the u
iOi-!:[■

Government replaced/amended the old procedure i.e. 100%

? -. ■

incluaing SETs through Public Service Commission KPK for

rocruilmon't of SETs B-16 vide Nolificntioi) No.SO(PE)^

i i
5/SS~RCA/o' !II dated 18/01/2011 wherein 50% SSTs (SET)

shall be selected by promotion the basis of seniority cumon

1

fitness in J)e following manner- i
Is
U:

”0) Forty percent from CT (Gen),

iCT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned In column 3.

00 Four percent from amongst the DM

with at least 5 years, service as such and

having qualification in column 3.

(Hi) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

Material Specialists 'with at least 5 years
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service and having qualification mentioned

in column 3."

It is further stated in the comments that due to the
1

Idegradation/fall of quality education the Government

»
abandoned the previous recruitment policy of

promotion,jppointment/recruitment and in order to improve

tthe standard of teaching cadre in Elementary & Secondary
1

^ •.
t

Education Department of KPK, vide Notification dated !

09/04/2004 wherein at serial No. 1.5 in column 5 the ;

iappointment of SS prescribed as by the initial recruitment
i

and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Servlces)Act.

II
2009 (ACTNo.XVI of 2009 dated 24^^ October, 2009 is legal.

If*'.
lawful and in accordance with the Constitution of Pakistan

which was Issued by the competent authority and Jurisdiction,
i

therefore, all the writ petitions are liable to be dismissed.. ■

5- We have heard the learned counsel for the parties and

have gone through the lecord as well as the law on the

subject.
ATTE

1 6 F
Court,

1 a
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6- The grievance of the petitioners is two fold in respect !

1:

of Khyber Pakhtunkhwa, Employees (Regularization of !!
•i
i'Savices) Act, 2009 firstly, they are alleging that regular post

in different cadres were adveiiised through Public Service
:1i!
iiCommission in which petitioners were competing with high
;;

profile carrier but due to promulgation of Act ibid, they could

not made through It as no further proceedings were

1;
conducted against the advertised post and secondly, they 1-

arc agitating the legitimate expectancy regarding their

pfornotion, which has been blocked due to the in block

induction / regularization in a huge number, courtesy Act, No.

. X^iof2009.

.i7- As for as. the first contention of advertisement and in

block regularization of employees is concerned in this
ic

Irespect ii is an admitted fact that the Government has the
« ■ .

I
right and' prerogative to withdraw some posts, already I

advertised, at any stage from Public Sen/ice Commission

. and secondly no one knows that who could be selected Jn

open merit case, however, the right of competition is

resen/ed. In the instant case KPK, employees
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(R .-jul£jiizalio{} of Savice^i) Aai 2009, was protnulgoted, 

which in~fact was not the first in the line rather N.W.F.P (now

Khyber Pakhtunkhwa) Civil Servants (Regularization 

Services) Act, 1988, NWFP (now Khyber Pakhtunkhwa) 

(Regulation of Services) Act, 1989 & NWFP (now Khyber 

Pakhtunkhwa) Adhoc Civil Servants (Regularization

I

•:)
of'

of i

Services) Act, 1987 were also promulgated and were never

challenged, by anyone.

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under-

S.2 Definitions. (1)—

a>—

aa) “contract appointment” 

means appointment of a duly 

qualified person made otherwise

than in accordance with the 

prescribed method of recruitment.

“employee” 

adhoc or a contract employee 

appointed by povernment on 

adhoc or contract basis or second 

shirt/night shift but docs not 

include the employees for project 

post or appointed on work charge

-j
1.
f
!

b) means an

I

•.
1
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basis or who 

contingencies; 

---------whereas,

are paid out of

.•

!
S. 3 reads.-

Recfularizatinn of services nf
certain employees.-— All

\employees including 

recommendee of the High Court
i

appointed on contract or adhoc 

basis and holding that post on 31^^ 

December, 2008

V
i

or till the

commencement of this Act shall 
be deemed to have been validly
appointed on regular basis having 

the qualification 

experience for a regular post;

same and

9~ The plain reading of above seclions of the Act, ibid, 

would show that the Provincial Government, has regularized

the "duly qualified persons", v/ho were appointed on contract

basis under the Contract Policy, and the said Contract Policy 

was never ever challenged by any one and the same 

remained in practice til! the commencement of the said Act."

Petitioners in their writ petitions have not quoted any single 

incident / precedent showing that the regularized employees 

under the said Act,
A-

were not qualified for the post against

'<C



^V
S'c i
i ^u

}

s

wh.jn they are regularized, nor had placed on record 

documents showing that at the time of their 

contract they had made any objection, 

superior courts have time and

any ht

appointment on i/

Even otherwise, the

apain feinstated employees

v-yhos'.j appointments were declared irregular by the-

Government Autho/ilcs. because authorities being

appointments on purely

temporary and contract basis, could not subsequently tu 

round'■ and terminate

qualification but on

responsible for making irregular i

rned

sem'ces because of no Jack of

manner of selection and the benefit of the
i

lapses committed part of authorities could not be given toon
i

the employees. In the itistant case, as well, at the time of
y

appointment no one objected to, rather the !authorities

committed lapses, while appointing the private respondent's 

■and others, hence at this belated stage in view of number of

‘

Judgments, Act, No. XVI of 2009- was promulgated. 

Interestingly this Act, is not applicable to the education 

depd/tment only, ratner all the employees of the Provincial

Government, recruited on contract basis till 31^^ December

2008 or till the commencemerit of this Act have been.

'I

f.
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h
1/regularized and thoae employees of lo other departments

who have been regularized are not party to this writ petition. i

10- AII the employees have been regularized under the

Act, ibid'are duly qualified, eligible and competent for the !
i

post against which they were appointed on contract basis \

and this practice remained it] operatiof} for years. Majbiify of

those employees getting the benefit of Act, ibid may have

i
become overage, by now for the, purpose of recruitment

against the fresh post.

The law has defined such type of legislation as17-

“beneficial and remedial”. A beneficial legislation- is a

statue which purports to confers benefit on individuals or a

i

class of persons. The nature of such benefit is to be

exiended relief to said persons of onerous obligations under
I

l
i

«? -.

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where \

non previously existed. According to the definition of Corpus

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an existence grievance, or introduced

regularization conductive to the public goods. The challenged

■
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Act, 2009, seems to be a curative statue as for years the ;
!/
i/

then Provincial Governments, appointed employees 

contract basis but admittedly all those contract appointments

on

made after proper advertisement andwere on the

recommendations of Departmental Selection Committees.

;
12- In order to appreciate the arguments regarding . f

beneficial legislation it is important to understand the scope
i.

and meaning of beneficial, remedial and curative legislation.

Previously these v/ords have been explained by N.S Bindra

interpretation of statute, tenth edition in the follov/ing \

manners:-

“A statue which purports to confer a , 

benefit on individuals or a class of 

persons, by reliving them of 

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against 

oppressive act from individuals with 

whom they stand in certain 

relations, is called a beneficial 

legislations....In interpreting such a 

statue, the principle established is 

that there is no room for taking a 

narrow view but that the court is 

entitled to be generous towards the 

persons on whom the benefit has

t

>{

I:
5

1

^ ,

■ > - ^
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been conferred. It is the duty of the 

to interpret a 

especially a beneficial

«•. :1-
coun provision,

provision, 

Liberally so as to give it a wider

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing ‘ the 

beneficent enactments, 

should adopt that

\
-1

I
ii

provision of 

the court ;

construction 

which advances, fulfils, and furthers
i

the object of the Act, rather than the 

one which would defeat the 

and
same 

protection 

Beneficial provisions call 

for liberal and broad interpretation 

so that the real purpose, underlying 

such enactments, is achieved and

render the

illusory,

\

Ifull effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have
:r

been explained as;- ! -

”A remedial statute is 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence

one which
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harmony with new ideas or conceptions 

of what constitute Just and proper 

human [conduct Their legitimate
purpose is to advance human rights and 

relationships. Unless they do this, they

are not entitled to be known as remedial 

legislation nor to be liberally construed. 
Manifestly a construction that promotes

improvements in the administration of

. Justice and the eradication of defect in

the system of Jurisprudence should be 

favoured
I

one that perpetuates aover

/ wrong”.

Justice Antonin Scalia of the U.S. Suoremf^ 

Court in his book on Interpretation of Statute 

states that;

'‘Remedial statutes are
those which are made to supply

such defects, and abridge such 

superfluities, in the common law, 

as arise from either the genera! 

imperfection of all human law, 

from change of, time and 

circumstances, from the mistakes

and unadvised determinations of 

unlearned (or even 

Judges, or from any other cause 

whatsoever.”

learned)

13- The legal proposition that emerges is that generally

beneficial legislation is to be given liberal Interpretation, the

beneficial legislation must carry curative or remedial content

ATT ED

1
I - -■■i.
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A

Such legislation must therefore, either clarify an ambiguity or

the existence and must therefore, thean omission in

explanatoiy or clarificatory in nature. Since the petitioners

does not have the vested rights to bo appointed to any

paiticiilar post, even advertised one and piivate lespondents 

fiavo being regularized are having the requisite 

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting the vested 

right of anyone, hence, the same is deemed to be a

and curative legislation of the

who

remed Jbeneliuiai,

Parliament.

This court in its earlier judgment dated 26'^ November 

2009' in WP No. 2905 of 2009, wherein the same Khyber 

Pakhtunkhwa (Regularization of Servers ) Act, 2009, vires

14-

challenged has held that this court has got no 

entertain the writ petition in view of Article 212

were

jurisdiction to

Constitution of Islamic Republic of Pakistan, 1973. as 

Rule or Notification effecting the terms and conditions 

of service, would not be an exception to that, if seen.in the 

light of the spirit of the ratio rendered in

of the

an Act,

the case of

ATT

X A M I ^
Cv'-

120T



l^A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR 1041. Even otherwise, under Rule 3

(2j the Khyber Pakhtunkhwaoi (Civil Servants)

(appointment), promotion and transfer) Rules 1989, authorize

a department to lay down method of appointment,

qualification and other conditions applicable to the post in

consultation wilh Establishment Administrative Department

and the Finance Depaitment. In-the instant case the duly

elected Provincial Assembly has passed the Bill/Act, which

was presented through proper channel i.e Law and

Establishment Depaitment, which cannot be quashed or

declared illegal at this stage.

15- Now coming to the second aspect of the case, that

petitioners legitimate expectancy in the shape of promotion

has s^.iiered due to the pronjulgation of Act. ibid, in this

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever any law, rules or instructions regarding promotion are

violated then it become vested right. No doubt petitioners in
9 ■.

the first instance cannot claim promotion as a vested right

:=.-TBD
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but those who fall within the promotion zone do have the

right to be considered for promotion.

16- Since the Act. XVi of 2009 has been declared n

beneficial 'and remedial Act. for the purpose of all those 

employees who were appointed on contract and may have 

become overage and the promulgation of the Act, was

necessary to given them the protection therefore, the other

side of the picture could not be brushed a side simply. It is 

the vested right of in service employees to be considered for 

promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which are not given effect,

such omission on the part of Government agency amounts

to failure to perform a duty by law and in such cases. High 

Court always has the Jurisdiction to interfere. In senrice

employees / civil sen/ants could not claim promotion to a

t higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers were in the

nature of a sacred trust and its functionary are required to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such

)

~ •'S*

■ 1
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principles was lieble to be restreined by the

their jurisdiction under Article 199 of the Constitution. One 

could not overlook that

superior courts in

even in the absence of strict legal 

right there was always legitimate expectancy on the part of a

senior, competent and honest carrier civil servant to be

promoted to a higher position or to be considered for 

promotion and which could only be denied for good, proper 

and valid reasons.

■<7- Indujd the petitioners can not claim their initial 

eppointments on a higher post but they have every right to 

be considered for promotion ^ in accordance with the

promotion rules, In field. It is the object of the establishment

of the courts and the continue existence of courts of law is to

dispense and foster justice and to right the wrong ones.

Purpose can never be completely achieved unless (he iin

justice done was undone and unless the courts stepped in

and refused to perpetuate what was patently unjust, unfair

and unlawful. Moreover, it is the duly of public authorities as

appointment is a trust in the hands ol public authorities and it

is their legal and moral duty to discharge their functions as
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tnic-fco will) coinplolc' (mns[)nioncy ns par rc(}uir()iri(jn! of

i;
Inw. so [hot no parson who is cligiblo and cfililla (o hold such

%■

i;'posl is cxcludad from Iho purposo of soloclio!] ni}d is not P
!‘

dcpnvod oj i'lis any .>ght.

(l^ Considering the above settled principles we are of the 

firm opinion that Act, XVI of 2009 is although beneficial and i:

i:remedial legislation but its enactment has effected the in

•t
. service employees who were in the promotion zone !:

i
I.

therefore, we are convinced that to the extent of in service

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent mistake 

of the respondents/Departrnent, it is recommended that the

field' be implemented and thosepromolion rules in

particular cadre to which certain quota foremployees in a 

promotion is reserved for in semice employees, the same be

filled in on promotion basis. In order to remove the ambiguity

and confusion in this respect an example is quoted. If in any

cadre as per existence rules, appointment is to be made on

50/50 % basis i.e 50 % /n/f/a/ recra/fmeaf and 50 %

all the employees have beenpromotion quota, then
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regularized under the Act in question be calculated In that

cadre and equal number I.e remaining 50 % are to promoted

from amongst the eligible in seivice employees, other wise.

eligible for promotion on the basis of sonority cum fitness."

lo­ in view of the above, this writ petition is disposed of in

the following te'rms:-

“The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is held as beneficial and 

- remedial legislation, to which no 

interference is advisable hence, upheld.

0)

Official respondents are directed 

to workout the backlog of the 

promotion quota as per above 

mentioned example, within 30 days and 

consider the in service employees, till 

the backlog is washed out, till then 

there would be complete ban on fresh 

recruitments. /

Order accordingly.

(il)

1

\
1

. 7.

il

/

Announced.
JUDGE26'" January 2015
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Pfcscnl sfaliiMi Pltice of Posting Ucinai-IsSS.lNn rs'aine

llashir Ahmtnail (ilISS Naw'jigai (11 !SS Navyagai Pfomoleil

(ilISS Nawagai lIokjha] I iiissain (11ISS Nawagai

I lakitn Khan (HISS Nawagai (HISS Nawagiti ..........i!o...............

(HISS Nawagai (H ISS Nawagai ........ilo............•I Jalavl Khan

do> Abdul 1 lalitn 
h N'liihainad Shall

(11 IS .lowar (.11 IS Jowar

(HIS Sura- do(H IS Sura

7 Kahiin Dad Khan CdMI lS Daggar(.'(IMI IS Daggar do

S ko/.iin Khan 
d .'\li Jan

(H IS Mtiradii (H IS iVlaradu ........do

(11 IS Agari (11 IS Agtiri ........do............

(H IS AgariNliihamaind Saeed (HIS Agari do1(1 ;
(HIS Malai(HIS llatai ........do.I la'/.aral Kahinati

Naik tVhihainanul (IMS VWikil Ahail*> (11 IS Amiiiiwar

(HIS ihijkala (11 IS llajkalal'a/.al Akliar

N'lnltaind (Ihaloor (H IS Jowar (111.S Jow:ir

1.^ Ihsaiuillali (11 IS K(\ga (HIS Koga .........do............

........do...........

.........vio............

I
Uakhl /.ada 
Na.sih Kawan

l(. (H IS ihitnpokha (11 IS llampokha

(11 IS (lanShall (HIS (iatiShall17

Ahdur Ka-vliid (HISS lolali (HISSTolaliIN do

(HIS DheriNawar K lian 
( llinlani lvahm;in 
Slier Wall Khan

(HIS DheriI'l .........vio

(HIS Malai (HIS MaliVI

,:i (H IS Jowar (HIS .lowar do ;
Sinn.shnl Islam ( d iS.S J;ingai (11 iSS .langai 

(■(IMI IS Daggar
vIo

v__-) VVali /.avia (■( IMI IS Daggar /
/' JMashir Ahinmad•M (HIS lolali (HIS lolali ........do

.75 .Sailiir Kahman CH ISS (lagra (H I.SS (lagra do

.7(1 Makhli Maiul (Ills (lanShall (11 IS (lanShall ........do
W'akil /.avia (11 IS Nawakaly (11 IS Nawaktily ........do
\^"asld Khan7N (11 IS liv/.ar Mira (H IS liv/ar Mira .........ilo

7‘» .Altaullah (H IS ShalMaiukil (H IS ShiilMtindtii
.H) Abu /.ar (11 IS Cheena (HIS Cheena ........do
.11 l a'/.li I laseeb (11 IS lolali ('HIS lolali ........dvi

Ija'/. .Ahtnail (11 ISS Nawagai (HISS Nawagai do
tVlehhooh Jilani (HISS (lagra 

(II ISS (lagra

(H IS.S (lagra 
(11 ISS (iagrtt

.. ..ill

.1-1 Wakil /.Ada vio

.i.-i l-'aiila Maiul (■(IMl IS Daggar (.(IMI IS Daggar .........dvi.............

(11 IS Asharav,'i(> Miihamamd /.ahivi (11 IS Asharav do
(IMS Mini Dra •.17 .Saliih /.ada (H IS (lagra do

IS

.Ih

Maliullai) (H ISS NAwagai (11 ISS Nawagtii do i

•/f/'Ahdur RA.shiil CdMIlS Daggar (■(IMIIS Daggar do
/

......dollar Ali ClliSdokand dl IS GokandJO

........do........■n Mu.^hlavi I his.vain (IMS Mttlka (H IS Khanirai

Jt- ^
.iseaa

•--s
Mastei

. r;.-. i-*...



/ M 'Lnii v.n laa lui vti i.'i I orwarsiir I orwiir.siik do
d,S Muhammad Myas 

Ivashid Gul 
ha/.ali Majccd 
Khan /.a(la 
I .ijhar Khan 
Now Shcr kavvan

GMS Sui'a GI I8 SuraS'’ do
i >■ . ')<) Cd-iSS Agrai GMSS Agrai

Gl IS Ambila
do• f Gl IS Amila do

iOl GKIS Mula YnnsaC Gl IS Nawakalv

d\ Gl IS Karacta Gi IS Karapa do
Iliai

GMS KInIa Yousal' Gl IS Navvakaly do
a/.al (ihani GIIS I’orwarsak Cil IS Torwarsak dn

lOh Mnhamad Akram 
•Muhammati /.nhair 
l^khi;Kasool Kban 

A^^Vahid ka^

(ills Tolali (il IS Tolali . ...do
sv GMS Misar Gi IS Misar do

C.il hS Dcwiia ITiba (111.S Divvana llaha do
GMS Misar GMS lli.sar do

I0<) Sadcci] Akbar 
Anwar I lussaiu 
Mnhamamd Shirin

GMS Karapa 
GMS MAradu'

GMS Karapa do
Ci! IS Maradii do

(^MS Shani Torwarsak Gl IS Torwar.sak do
I lamitli.illah Gl ISS Gagra C/l ISS Gagra do
h'lujhcbnilah 
Gi/.hillair 
MnliaiuaiiKl Kasool

GMS Mirzaki GMS Mir/aki do
I l-l GIIS ITim]iok!ia CiMS l)am[iokha do
lid (il ls Ambila' Cil IS Ambila do
I 1 () Gill Slier .IIGA Agari (il ls Nawagai do.,
I I 7 Shcr /.ainin 

Si.iliaii Ka.sbid 
Isianilah 
Sairl Al'sar Khan 
Mihrab (iu!
/.ar Taj Kl 
/.iaur kahman •

GMS Tolali GMS Tolali do
I IS GMS Bahi Kalv GMSS Gadizc do
I M) GMS Kaowga GIIS Kovvga do
120 CiMS Jang Dra GMS Janak Bancla do
121 GMS Wach Khwar GMS Kbahano Dheri do
122 GMS CharoraiKin GMSS Charorai do
12:^ GMS Balai ' GMS Balai do
!2d Aiiqur Rahman GMS Bajkala GMS Baikala do
I 2d Na.sim Khan GIIS Budal (.il ls Budal do

Nolc: I 111- I’o.sis a( flic alxivc nicnlioiicd Schooks

16 Vidc,Gi>vi: NoliUcation a.s rcTcrrcd :il)i)\ c.
hereby upj4i adcd rrom Bl’S-ld to Pd’Sa re

Terms nncl conclifions:-
1. i hey ivniild he „„ p,-o|,ation I'or a period ol'one year exlcndale for anlher one year.

2. I hey will I,c governed by such rule.s and regulation a.s may he i.s.sued from time (o lime 
(o lime by (lie go\’l.
d.'I'lieii- .services can be (erminaled al any lime, in ease his perrormaiiee is lound 

a(i.sI:u(ory diirinj^ pridnitioniiry period.) 
under (he lailes Iramed Irom lime lo lime.

n n.s
a.se oC nii.seoiidueljie .shall he pi eeerledn e;

4. ( garge reporl should he suhmitlcd (o all eoneerned:
5. I heir I n (er-Se-seniorly on hover po.sl ivill remain inracl.
6. i\o 1/V/D/V is aIlo^^'ed lor joining (heir duly.
7. 'I'he\- will !'igive an underlaking (o he recorded in Ihcir Service Books lo (he erieel (hal if 
any over paymeni is made (o Iheni in Ihe ligiil of (Ids order, will he reeoverd and ifllicy 
are wrong!}' promoled, Ihey ^^'ilI i)e rc^’cr.scd.

PA
,ead 'V^aste. 
2hS oe-^ana 

OWtf.

J
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I?
Sim

■ M
W:

§\^ District Buxi|^ 

, CHS Shal Bandi
1SST, GHSS, GagraRehmatullah

ShahbarozIQianSST (SC)
h SST (SC) GHSDiwanaBaba

~ iwana Baba

P1.

m2.

: Pi 

:
:

Inarriulla
4. BakW Rasool Kban (SC) CHS Di 
s’ Abdur Raqib SST (G) CHS Bajkata

s' Sher Akbar SST (G) CMS Banda
7. ShairbarSST(G)GM3KuzShamnal.

Aub Zar SST (G) GHS Cheena
SST (G) GHS Bagra

3.

■Iw

pifte
Jm

8.
9 Habib-ur-Rehrnan

katSST(SC)GHS5AOT.awar
1G»1 SST (G)GMSMami Banda.10. Shau

11. Subbani

12. Gu- 

>1.3. Sia

1 Said SST (G) GHS Kaiapa
dAn«nSSTCG)GGMHSDaggin

Saidai Shall CG) GCMHS Daggai

Ullah SST (SC) GHS Cha
MahilZada(SST)GHSShalBa.d.i.
ShiiYaadan SST (G) District Bnnei

iM,aniST(SC)GHSShalBandai

MiakaenSSG(G)GMSShaigahy

: •
1 :

• ^
' "'U nar

15. Israr

16. .

n.
18. Bahari District Burner.
19. . Petitioners

Vers-ii^

of Khyber 
E&SE Department Peshawar.

throughPakbtunkhwa
Government
Secretary, -

j^OEC 20ti

1. o

E&SE, KPK, Peshav-ar. ourtDirector2.\
inn Officer (M), Buner at Daggar3- .District-.Education

FH .Respondents
r

. •. .-r- ••i:
s

\ ,
k*'i
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UlSIDER ARTICLE T99 

OF THE 

OF PAiaSTAN,

? WRIT PETITION 

OF THE 

ISLAMIC REPUBLIC

CONSTITUTION n.
I1

1973.
mI#Sheweth;
%-in BPS-16 wGr© avails-UlsThat numerous vacancies of S

since long and no steps 

against those posts, 

advertisement was

mmii
1)

in the respondent department
for appointmentstakenwere

2009 an. 
media, inviting applications

However, in the year 

published in the print
for

but a rider was 

would not be 

restrained from making

those vacancies,appointment against
therein that in-service employees m■given 

eligible 

applications.

and they were
1s

of in-do belong to the category
not permitted to apply

",,
2) That the petitioners

service employees, who were

5, .

against the stated SST vacancies.

adhoc/ contract basis

later on . 

of ICPK Employees -

That those who were appointed 

against 

regularized 

(Regularization

2009)

on
3) wereabovesaid vacancies 

on the strength
of Services) Act, 2009 (Act No .XVI of

the

adhoc/ contract4) That,..the regularization of the
referred to in the preceding para, prompted

be the in-service

in the competition

employees,
left out contendents, maythe

; employees who desired to take part in 

^ or those who did Ml in the proinptipn zone to

eXA'MlNEJW ..4 High
__h.rr oni, ix -
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:^:>- decided vide a/ ultimately
d 26.01.2015 (Annex

petitions, which were 

consoliaated judgment date
/ “A”)

ibid, thisthe judgment
consider the promotion

gwhile handing down5) That .B-
pleased to miHon’ble Court was

18 of the- judgment, as also a
under paragraph

niade in that respect in
-V,quota

direction was 

para to the following effect;-

in the concluding

m
i;idirected to workout Wi

“Official respondents 
the backlog of the promotion quota as per above

mentioned example, within 30 days

Iare m k.m

mtill theemployees,the in-serviceconsider 

backlog is 

complete ban

there would be sis washed out, till then
fresh recruitoents'"on W

nsidered for promotion,
in the

were coThat the petitioners
.He findings given by court«

appointed

6)
pursuant to
abovereferred judgment, and they were

dates ranging from 01.03.2012

on

on variouspromotion
with immediate effect, as 

august Supreme Court, 

shall rank Senior

“B”)’31.07.2015 (Annex
law laid down by theagainst the 

that the promotees of one batch/ year 

its of the same batch/ year.to the initial recruits
in BPS-16 has not 

of the ,
seniority list of the SSTs-in _

the legal obligation
That till date 

been
respondents to

That though the petitioners 

qualifications ^ 

available, but they were 

promotion at that juncture

I)
issued, as against

issue seniority list every year.

the required 

also
V were having

8)v\
much earlier and the vacancies were

of the benefit of
;VV

\ deprived
gainst the principle of lawas a

A-frElSTnjr
>•

iPotth
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.fL mof Azam Ali 
Muhammad

Court in the caselaid down by the apex/■

SCMR 386 and followed in
. As such they were deprived

reported 1985/

Yousaf (1996 SCMR 1287)
from the enjoyment of the high post not only in 

status but also in terms of financial benefits for years.

terms of

and having no other 

remedy, the petitioners 

redress, inter alia, on

feeling mortally aggrieved 

and ©fficacious
I9) That
i? -.

adequate 

approach this august Court for a

the following grounds:-

m
'Mi

’iit

M.m
*

niROmSlDS:
p

equipped with all the requite 

posts of SST (BPS-16) 

available but for 

withheld and the

That the petitioners were 

qualification for promotion
and also the vacancies were

IA. i

to the
mi

long ago
valid reason the promotions

retained vacant in the promotion quota,

were
3no

posts were
not attributable to thecreating a backlog, which was

per following examination by thepetitioners, hence, as 

august Supreme 

the back benefits from the

entitled to 

date the vacancies had
Court, the petitioners are

occurred;

“promotions of such promotee (petitioners 

in the instant case) would be regular from
reserved under the

departmental promotion
date that the vacancy 

Rules for

occurred”

theThat the petitioners have a right and entitlement to 

back benefits attached to the
'B.

,ay the

• • 1
■ 1

DEC 2016
■
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/■' m■d and availability ol the
s of the petitionersqualification

vacancies coincided.
7

s of one and the 

senior to the 

on the

titioners being the promotee

to be placed
That the peC. I

requiredsame batch, are 

fresh appointees, but the res
irpendents have sat 

seniority list whatsoever
l§

seniority list and uptill now no

has been issued/ circulated.
i
*
?■>

beenseniority list has
departmental 

Tribunal 

this august 

to the

That in view of the fact that no m
D. neither can file aissued, the petitioners

can have recourse
m

to the Services $Wm.
appo^^ 

for agitating 

Court can 

r e sp bndents 

the principle of law
uncements reported m

wtherefore 

directions

mtheir grievances
appropriate

m
issue

in view of•with law, in it?to act in accordance
Court in the 

1981 SC 612, 2003
0/laid down by the apex

■ iPLD
prono 

SCMR325,etc.
treated in 

of Article
not beenhave

gainst the provisions
the petitionersThat

accordance with law 

4 of the Constitution.

E.
as a

theil ligM <» “'9® additional 

of the Oonit, after the stance

known to them.

reserveThat petitioners 

grounds with leave 

respondents becomes

F.

i': AY ^ DEC 7.016.1

prayer- ^
its is, therefore, prayed that on

, Hon’ble Court may 

direction to the respondents

from the date

■

In view of the foregoing
of this petition, this

appropriate - 

the promotion

be
acceptance

pleased to issue an 

for treating
of the petitioners
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/ ii»^ the vacancies had become

seniority list of SSTs^BPS^
being

qualified on '/they were fl:Icirculate th^available, and also to the petitioners m,a senior positions to H16), giving
pronLotees agai

minst the fresh recruits. ifound fit 2®'arewhich the petitioners 

also be granted.
iiother remedy to m

*

Any
to law, justice and equity

Petitioners

I*pwm

Through

]VIuhammad
Advocate Sup^ e Court

&

Advocate High Court

hascebeeisstei
It is
earlier been Adv

LIST0££2S^ Pakistan, 1913.n Constitution of PaKisiai,
Case law according to nee .

' 2)

•.
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;, -(^EC2016
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PFSHAWAR HIGH COURT. PESHAWAR.

ORDER SHEET

Order or other Proceedings with Signatyi'^oDate of Order/ 
Proceedings - . !o

WP No. J951-P/20J6 M,_01/12/2016. a:
Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for reS

Present:

ndc^ts.

'•> .

Through the instant writWAOAR AHMAD SETH, J._^

have prayed for issuance of anpetition, the petitioners 

appropriate writ directing the respondents to treat their promotion 

from the date, they were qualified on and also to circulate the

seniority list of SSTs BS-16 by giving them senior position being

promotees against the fresh recruits.

Arouments heard and available record gone through. 

The prayer so made, in the writ petition and argued

2.

3.

of petitioners in two parts;at bar clearly bifurcate, the 

firstly, petitioners are claiming an appropriate direction to the

respondents to circulate the senior list of SSTs (BS-16). Yes, 

section-8 of Kliyber Palchtunlchwa, Civil Servants

casej

)

according to

Act, 1973, for proper administration of service, cadre, or post, the

ested

Ab DEC 20^6

L
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-r\-
scniorily list oflhc members ofappointing aulbority shall 

the time being of such service, cadre, or post to be prepared and 

Ihc said seniorily lisl so prepared under subscction-U shall.be

cause a

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of January. In view of the 

clear provision of law, the first prayer of the petitioners is 

allowed with the consent of learned AAG and the competent 

authority is directed to issue the seniority list of SST’s BS-16, in 

accordance with the law, relating to seniority etc, but in the

? • .

month of Januai7, 2017, positively.

As .regarding the second portion of the petiton, 

they have asked for appropriate direction to the 

respondents for treating the promotion of the petitioners' from the 

date they were qualified and vacancies had become available 

besides considering them senior being promotees against the

4.

wherein

direct recruits is concerned, we are of the view that the same

pertains to terms and condition of service and as such under

article-212 of the constitution this Court is barred to entertain that

portion of the writ petition.

In view of the above, this writ petition is-disposed of

WsT^MAX

EC 2016
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with the direction to the respondents, as indicated in para-3,

whereas the seniority and promotion being terms and conditions

ol' service is neither enlertaiii-able nor maintainable in writ

it
jurisdiction,

.'ii/, .r-f ■
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GOVERNMENT OF KHYBER PAKHTUNKHWA

OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER

Phone#: 0939-510468
-A

577 Email; edobuner@gniail.com

tYo !To
<
;The Director Elementary & Secondary Education 

Khyber Pakhtun Khwa Peshawar, i

Subject; APPEAL /REPRESNTATIQN FOR TREATING THE PROMOTION OF THE APPLICANTS-FROM THE ©f
' I DATE o; HE HAS QUALIFIED ON AND THE VACANCIES HAD BECOME AVAILABLE. AND ASLO TO ’

' ! CIRCULATE THE SENIORITY LIST OF SSTs BPS-16.GIVING SENIOR POSITION TO THE APPLICANT
BEING PROMOTEE'AGAINST THE FRESH RECRUITS.

Memo;-
;

Enclosed please find herewith photo copies of applications along with court judgment in r/o the 
following officers are hereby submitted to your office for further necessary action .

4

S.No Name Post School Remarks

Rahman uiiah1 SST GHSS Gagra

Shahbaroz khan• 2 GHS ShaibandaiSST

3 Inamullah SST GHS Dewana baba !
i

Bakht RasoolKhan GHS Dewana babaSST

Abdur Raqib, 5 GHS BajkataSST- i

Sher Akbar6 SST GMS Banda
i

Shafbar7 SST GMS Kozshamanal

Aub Zar8 GHSCheenaSST

Habib ur Rahman9 SST GHS Bagra

10 Shaukat SST GHSS Amnawar

Subhani Gul11 GMS Alami BandaSST

12 Gul Said GHS KarapaSST

13 Said Amin SST GCMHS Daggar

14 Sardar Shah SST GCMHS Daggar

Israr ullah15 SST GHS Chanar

‘'•GHS Shaibandai16 • Mahir Zada SST

17 Shiryazdan SST GHS Maradu ;
18 Bahari Alam GHS ShalBandaiSST

SST ’19 Miskeen GMS Sharghshy

7 ' DISTRICT EDLtCATiON OFFICER 
MALE dIsTRICT BUNER

}

mailto:edobuner@gniail.com

