 ORDER
13" July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

»‘presen_t. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

Ghani, DEO(M) Buner in person present.

) " Q-
\?\" BN \Z\X Vlde.ourmdetalleh)rderlof toan placedNin Service Ap;éal No.

\ ,3 s \ 82/20 1‘8 titled ‘Abdur Rashid-vs- the Government of Khyber
Pakhtunkhwa through Secretary Elementary & Secondary Education

ER - s\ (E&SE) Department Peshawa(r and others\ (copy placed in this file),

thlsxappeal is also dlsposed of on the same terms Costs shall follow

the events Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

* (FAREEHA PAUL)
. MEMBER(E)

-

v .
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25.11.2021 Proper DB is not available; therefore, the case :s

: ab
adjourned to';_%/i/gj_for the same before 828.

‘%%

Reader
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13.06.2022 Learned LOLIHSC] for the appellant present. Mr. Yakmin Khan, ADEO
o alongwith Mr’# Naseer-ud-Din Shah, Assistant Advocate General for the .

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for . -
'.“ hi . .

arguments on 13.0.2.2022 before the D.B.

LN
’

) y o S E——
(MIAN MUHAMMALD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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05.08.202'1 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General anngWith
Ubaid-Ur-Rehman ADO (Litigation) for respondents present. |

Former made a request for.adjournment being not in

pdssession of the file today. This being an old case be fixed in last -

week of September, 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B.

\

(Atiq Ur Rehman Wazir) | Chaiéhan
Member (E) :
23.09.2021 Counsel for the appellant ‘and Mr. Muhammad

Rasheed DDA for the respondents present.

~ Learned counsel for the appellant requested for
adjournment for preparation and. assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) : %

Member(Judicial)
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14.01.2021

Junior to counsel for appellant and Kabir Ullah Khattak
learned Additional Advocate General alongwith Ubaid ur Rehman
ADEQ for respondents present.
oy _‘ * Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as before.
_ DER
4
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
, t
' ade
05.03.2021

Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.

et ]




4.4 2020 " Due to COVID19, the case is adjourned to
‘ £ /42020 for the same as before.

.~ 06.07.2020 ~ Due to COVID19, the case is adjourned to 31.08.2020 fok_
the same as before. S
31.08.2020 . Due to summer vacation, the case is adjourned to
05.11.2020 for the same as before. _/_:_——
L2 I'
v
f ‘-
¢ {
-
05.11.2020 - Junior to counsel for the appellant and Addl: AG -
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. : _ '.':_:',' ;
The Bar is observing general strike, therefore, the
matter is adjouined to 14.01.2021 for hearing before the D.B.
(Mian Muham -Chairman -.
Member (E) : -.ﬁ
: K



03.03.2020

Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the respondents present. Learned counsel for the appellant

Aeqt. Adjourned. To come up for argumehts-

(Mian Mohammad) (M. Amin‘Khan Kundi)

Member o Member

seeks adjour
on 08.04.20




e o ;-_“.:18,.'1'2,20:19:"f,f " Learned counsel for the appellant present. Mr. Kabir Ulla®/

’-“_:',.,;-Khattak learned Additional Advocate General present.
RN ‘f;i;.*',lLearned counsel for the appellant seeks adjournment.

- Adjourn. To come up for arguments on 26.12.2019 before

M;E; Member
26.';12.2019 ) Clerk to counsel for the appellant present. Mr.

. Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,

ADEO for respondents present. Clerk to counsel for the

. appellént submitted an application for adjournment as

. learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up

for arguments on tomorrow i.e 27.12.2019 before D.B.

A

&
Mémber | Member

-

. " 127.12.2019 | Counsel for the appellant presént Mr. Muhammad

Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

o &

Member . Member

109.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
» Council, the case is adjourned. To come up for arguments
. on 03.03.2020 before D.B.

o T

Member Member




| "" :304.\04'.20“1‘9 S Leatned counsel for the appellant and Mr. Muhammad

e Jan learned Deputy District Attorney present. Learned counsel |
for the_.‘appellant seeks adjournment. Adjourn. To come up for

argun ents 6n 15.05.2019 before D.B. 8

| | A - _

- Member o S Member

©15.05.2019 | . Counsel for the appellant and Addl. -AIG for the

respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to

0.

Chairma

~.24.07.2019 for arguments before the D.B.

2'4.07.2019 ' 'Lcarlned counsel for the appellant present. Mr. Zia
B | Ullaﬁ‘learned Deputy District for the respondents present.'
e i Learhed céunsel for the éppellant secks adjourriment.
) Adjoumed. 'l‘d come up for arguments-on 09.10.2019 before

DB,

(Hussain Shah) (M. Amin Khan Kundi)
Member . _ : Member
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10.01.2019 © Counsel for the appellant and Mr. Kabirullah Khattak

| Iearned Additional Advocate General for the respondents:

, present Learned counsel - for the appellant requested ' for

’ adjournment_._ EAdJoumed. To come up for argumentg on
' 24.01.2019 before D.B REERY b
ember Men%ljer
24.01.2019 ‘Learned counsel for the- appellant and Addl: AG for

" respondents present. Appeal was fixed .for arguments, however,
learned counsel for the informed the Tribunal that similar nature

appeals have been fiXed for arguments before D.B., therefore,

appeals. Ad]oumed To come up for arguments on 28.02. 2019 before
~ D.B.E alongwﬁh connected appeal '

T N o

(Ahmad Hassan) o (ML Amm Khan Kuncu)

N L ke Member et ”‘5 Member ™
28.02.2019 Clerk to counsel for the appellant and Addl. AG

o alongwith Hayat Khan, AD and Ubaidur Rahman,
ADO for the respondents present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019

before the D.B.

ﬁgnber

requested that ‘the present appeal may a]so be fixed with the sald.:

/s

Lramens T

o i
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1:5.08.2018

Pl

: Vi e N e L A T P ‘fl COTRRA S
Vg rk: to:counsel :for, the,ap ellan‘? d’\Mr'é*Kabgul_lah PO A LAs et ik
i ) ST TLEE LB R S "'*""""’c;.; FAMAT Ty
L s SRR K hattak % leamed Addltlonal vAdvocate"Generalaanngwth .:;95&;‘;1, ,f,_ S
SR Y O S e T T R PR LN [ R Tl A, ;H"P‘r Y1 ‘:'.*:az*w{z N
2wy s Ay GG R TAE e iny i -p!}.s vl I
QRN 7t ,,':,;ﬁa CALY i MY, ‘Suleman *H .C " for the* respondentsupresent't,Cler tg)_,ﬁ; r ey S
',!'. \—3 64‘1"‘5“.!)\"- P : I SRR “) L ll ('! { Q"‘! e "-' .::'w?% ; ‘é‘“':.'%'.‘ Ad %'f\‘\.&'l "7..’ ;
» !‘) ey *"’3;} -n 0 '«")-’;,;,_t' 3. f w l{" R . STt "?ﬂ"- ‘_’1'\5,“ e ;‘v;s(z
- Pt . LT counsel for the’ appellant seeks adjclljrnment as learned e tagd S ‘;,«. i
.. . ,,W N "-‘;-*,‘ A . , U - _'?"fkj"" f\ "‘ N
’ v e counsel for the appellant is not in attendance. Adjoumed 1 ' b g
" . *
To come up for arguments on 09.10.2018 before D.B L '
R ' t
. .- . '-\
(Muhammad Amin Khan Kundi) « fMuhammad Hamid Mughal
: Member Member
i
{ ] :
' 09.10.2018 Counsel for the appellant present. Mr. Muhammad Jan
DDA for the respondents present. Counsel for the appellant
‘4 seeks adjournment. Granted. Case to come up for arguments
! on 21.11.2018 before D.B
\ ’ (Ahmed Hassan) (Muhammad Amin Khan Fundi)
\ Member Member
!
2,1.11.2018 Since 21.11.2018 has been declared as public holiday
on account of 12" Rabi-ul- Awal. Therefore, the case is
/ adjourn. To come on 10.01.2019 before D.B.
J ]
READER ‘
! i
o Y ’
i . M.- g ’:\._ - - -

Clerk to counsel for the appellant and Mt K'lbll Ullah Khauak

learned Additional Advocate General present. Duu lo g,encml sirike of the

:?
bar. the casc is adjourned. To come up on 09" lO 201 8 before D. I3 v
1 .ﬂ
‘ﬂ/l/_é/ @
. (l\’i uhammad /\mm Kundi) .
b l\’lcmhc‘: n fnss :_’5:!, ""‘-.1 "; +
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13.02.2018

07.12.2017 | Clerk of the counsel for appellant present. Mr. Riaz

Pamda Khel Assm LAG alongwith Mr. Hameed Ur Rahman, '
AD (ngatlon) for the respondents present Written reply '

\gsubmltted To come up for rejoinder and arguments on

13.02.2018 before D.B.
(Gul\Z/et%n) o L
Memniber (E) o
Cohnsel for the appellant present. Mr. Kabir Ullah
Khattak, Addl: AG for the respondent present. Counscl for the’ '

appellant sceks adjournment for rejoinder. Granted. 'Fo come up

for rejoinder and argunichts on 11.04.2018 before D.B.

v W
"
11.04.2018 ' * Counsel tor the appellant and Mr. Ziaullah, Deputy
I ' }7 h
5 ‘DIStI‘lCt Attorney tor thc respondents present. Counsel for the

26.06.2018 Learned counsel for the appellant and and M. Kabir Ullah

. q.ppenant seeks adjournment To come up for rewmder and

arguments on 26.6.2018 b_efore the D.B.

/%% ’
Member et e frman o

!{I

Khattak, learned Additional Advocate General for the respondents

Nl b

present. Learned counsel for the appellant seeks adjournment.

Adjourned. To come up.for arguments on 15.08.2018 before D.B. -

P

nt OG-
(Muhammad Amin Kundl) (V@mlwd Hamid Mughal)

Membel Member




" -23/8/2(.)17 ‘Counsel for the appellant and Mr. Ziaullah,
| Deputy District Attorney for the réspondents'
~ present. ‘Learned Deputy District Attorney
requested for adjournment. AdJourned To come
up for written reply /comments of rciEzine

respondents on 4/10/2017 before SB .

.
(GUL ZEB KHAN)

MEMBER

04.10.2017 Clerk of the counsel for appellant present. Mr. Kabirullah
‘ » Khattak, Additional AG alongwith Mr. Hameed-ur-Rehman,

AD (litigation) for the respondents also present. Written reply
on behalf of respondents not submitted. Learned Additional

AG requested fof further adjournment. Adjourned. To come -

up for written reply/comments on 08.11.2017 before S.13.

(Muhammad Amin Khan'Kundi)
Member. -~ B

08.11.2017 Counsel for the appellant and Mr. Usman Ghani, District
| | Attorney alongwith Mr. Hameed ur Rehnian, AD (Lit) for
respondents present. Written reply not submitted. Requested for

-adjoumment. To come up for written reply on -0_7..12.2017 before

SB. o

(AHMAD HASSAN)

R o o | MEMBER




R Fhez |

3. - 15.06.2017 Counsel for the appellant present. He submitted preliminary
~ arguments that similar appeal No0.363/2016 titled Shireen. Zada-vs-
Education Department has already been admitted to regular

hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal
this appeal is also admitted to regular hearing on the basis of the
submission of the above mentioned plea. The appellant is directed
to deposit security and process fee within 10 days. Thereafter
notices be issued to the respondents for written reply/comments
125.07.2017 before S.B. |

R R e ¢ {)-v

oldee W

Cl.2-% ¢

2{.07;2017 | Counsel for the appellant present. Security and proceés fee
have not been deposited. Counsel for the appellant seeks further
~ time to deposit the same. Granted. Security and process fee be
. “deposited within 7 days. Thereafter, notices be issued to the
' -respondents. To come up for written reply/comments on

y 23.08.2017 before S.B.




This case is entrusted to S. Bench for preliminary hearing

Form- A
FORM OF ORDER SHEET
Court of
Case No. 491/2017
"~ | S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings

1 2 3
1 23/05/2017 The appeal of Mr. Shah Baroz Khan presented today
by Mr. Akhtar Ilyas Advocate, may be entered in the Institution
Register and put up to the Worthy Chairman for proper order

please. _ . \ ‘
. TRAR =
=310 1),
2- (5= /7

to be put up there on /S\/ é"/7 .

CHA




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

: , PESHAWAR
s.ANo. Y ‘I | 017
Shahbar?}(han ................................................... Appellant
‘ Versus, :
.Govt. of KPK through Secretary, (E&SE),
‘Department, Peshawar and others............................ Respondents
INDEX
1 S.No. -| Description of documents. Annexure Pages.
. 1. | Appeal ' . [~ 3
2. Copy of consolidated judgment dated A b — 2
31.07.2015
3. | Copy of appointed otder 28.10.2014 B 24~
4. | Copy of W.P.No.1951 and order C_ |29-37
5. | Copy of departmental appeal D 28
6. Copy of DD No.377 dated 27. 01 2017 E %
7. | Wakalatnama : b
€
Through W !
Akhtar Ilyas
Advocate High Court
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Khyber Bazar, Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

S.A. No. ‘ /2017
Yqt

ShahbargKhan SST Biary N"-——LZ@
GHS GHS Shalbanday District Buner

PESHAWAR

Versus

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1)

3)

4)

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no_ steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments against those vacancies, but a rider was given therein
that in-service employees would not be eligible and they were
restrained from making applications.

That the appellant do belong to the category of in-service employees
who were not permitted to apply against the stated SST vacan01es

That those who were appointed on adhoc/ contract basis against the
abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularization of Services) Act, 2009 (Act No.XVI of

-2009)

That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted thé left out contendents, may be the in-
service employees who desired to take part in the competition or those
who did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.2015
(Annex “A”) '

K‘hyber Pakhﬂlkhwa

Service Tribu naj

" 23 /5] 28/
Da
............ Appellan{m#j_ =



LY]

3)

6)

7)

_8)

9

10)

11)

2

That while handing down the judgment, ibid, the Hon’ble Peshawar
High Court was pleased to consider the promotion quota under
paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the following effect:-

“Official respondents are directed to workout the backlog of
the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments”

That during the pendency of the stated writ petition and without
waiting for the final decision, respondent No.2 issued promotion order
dated 28.10.2014 (Annex “B”), but with immediate effect, as against
the law laid down by the august Supreme Court, that the promotees of
one batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued,
as against the legal obligation of the respondents to issue seniority list
every year.

That though the appellant was having the required qualification much
earlier and the vacancies were also available, but he was deprived of
the. benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the
appellant was at promotion zone at the time of Regularization of
Adhoc recruits of 2009,

That appellant alongwith others filed W.P.No0.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect.

That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

That pursuance to judgment passed in W.P.NO.1951/2016, the

. appellant filed departmental appeal (Annex “D”) to respondent No.3

through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following;:-

GROUNDS:

A.

That the appellant was equipped with all the requisite qualification
for promotion to the posts of SST (BPS-16) long ago and also the
vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,




creating a backlog, which was not attributable to the appellant ,
hence, as per following examination by the august Supreme Court,
the appellant are entitled to the back benefits from the date the
vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental
promotion occurred”

B. That the appellant has a right and entitlement to the back benefits
attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same batch, are
required to be placed senior to the fresh appointees, but the
respondents have sat on the seniority list and uptill now no seniority
list whatsoever has been issued/ circulated.

D. That the appellant has been discriminated, which goes against the

provision of Articles 25 and 27 of the Constitution, 1973.

E. That the appellant has not been treated in accordance with law as
against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with leave -
of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate
direction to the respondents for treating the promotion of the appellant from
the date he was qualified on, and the vacancies had become available, and
the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant .
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice
and equity may also be granted.

Through ﬂ .
Akhtar IlyaﬂlﬂL—

Advocate High Court

AFFIDAVIT

I do hereby afﬁrm and dec]are on Oath that the contents of the
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PESHAWAR HIGH COURT, PESHAWAR\\ Z . NG
(JUDICIAL DEPARTMENT) / N /,{ g
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Writ Petition No.2905 of 2008. ‘\*‘ LS J R
. ) - 'S J' b I*. .,Z.'.
ATTA ULLAH AND OTHERS............. PET/T/OA'E@S\“"’“’J& S
T
VERSUS. N =

i s o 4

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing

5[ ga n Q;gﬁé[ /\/\fu’)/ﬂ(/vﬁ‘f“

Respondent-b-!?\ OS(WCU‘\Y 0% < 'x/(l Aw C’(J./@ c(
S (Z’\/Lk}[)(fl# A"f‘\ﬂl\o&_j Lo AA(}

Appellant/Petitioner

WAQAR AHMAD SETH,J.’- Through this single

Judgment we p/"opose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected Writ Petition

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292  of

2009,496,556,0664, 1256, 1;.362, 1685,1696,2176,2230,2501,2696,

2728 of 2010 & 206, 355435 & 877 of 2011 as common

/,'/ question of law and fact is invilved in all these petitions.
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The petitioners in all the writ petitions

have

approached this Court under Article 199 of the Constitution of *

Islamic Republic of Pakistan, 1973 with the fo//oi)ving relief:«

“It is, therefore, prayed that on acceptance
of the Amended Writ Petition the above

noted Act No.XVI 2009 namely ‘The North

- West Province Employees (Regularization

of Services) Act, 2009 dated 24" October,
2009 being illégal unlawful, without
authority and jurisdiction, based on
malafide intentioné and being
unconstitutional as well as ultra vires to
the basic rights as mentior?ed in the

constitution be set-aside and the

respondenrs be directed to fill up the above -

noted posts after going through the legal
and lawful and the normal procedure as

prescribed under the prevailing laws

instead of using the short cuts for oinging'

their own person.

It is  further prayed that the
notification No._A-‘Iz{/SET(M) ~dated
711.12.2009 and Not;‘fication No.A-17/SET(5)
Contract-Apptt:Z0.0Sé dated 11.12.2008, as
well asé . Notification

No.SO(G)ES/1/85/2G08/SS(Contract) dated

[

v e e e —— e ———ie® AN ST SP AL TY  T
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31.05.2010 issued as a result of above
noted impugned Act whereby all the private
‘respondents have been regularized may
also be set-aside in the light of the above
submissions, being illegal,y unlawful, in-
constitutional and against the fundamental
rights of the petitioners.

Any other relief deen1ed fit and
proper in the circumstances and has not
been particular asked for in the noted Writ

Petition may also be very graciously

granted to the petitioners”.

3- it is averred in the pe(iﬁon that the petitioners are

sorving in tho Education Dopactmaont of KIPK working postod

as PST.CT,DMPET AT, ITT, Quri and SET in di/fe{}‘en!-' ‘

Schools; that respondentg No.9 to 1359 were appointed on
adhoc/contract basis on different times and lateron their
service were regularised 'through the North West Frontier
Province Employees (Ro;gu!:.:rizu!ion of Sc/viceé) Acl, 2?09;
that almost all the pet,;rion'_érs have  got the requ{{red

qualifications and also got at their credit the length of sen.':ice;

’7/ that as per notification ,_;'-Jo.‘S,:O(S)ES—Q/Q? dated 03/06/1'..:_998

t

e s s

1

___.-_.,_......—.-..-:-.ww—-r.rm..‘c.-):'t,“,?:l‘_‘
o P BPI




the qualification for appointment/oromotion of the SET
Teachers BPS-16 wés presgribed that 76% SETs shall bé
selected through Depan‘-mental Selection Committee on the
basis of batchwise/yearwise open merit from amongst the
ccm-c/ida{es having the prescribed qualification and -/'e/'naming
25% by initial recruitment through Public Service

Commission whereas through the same notification the

- qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

‘remaining 50 by initial recruitment through the Public Service

Commission and the above procedure was adopted by the

‘Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above
noti_fic,:aﬁon. It was further averred that the Ordinance
No.XXVIl of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 16871 posts of di[fgarerg{

cadres were advertised by (he Public Service Commfs;j:;sfor}::




That before the promulgation of Act No.XVI of 2009, it was

practice of the Educaz‘/‘on" Department that instead of

promoting the eligibie and competent persons amongst the

teachers community, they have been advertising the above

noted posts of SET (BPS-Té) and Subject Specialist (BPS-
17) on the basis of open merit/adhoc/contract wherein it was
c/earl} mentioned that th:e ;said posts will be temborary and
will contin;fe only for a tenure of six months or il -the
appo/n(ment by the qu//'c Serviced Commission ‘or

Departmental Selection Committee That after passing the

KPK Act No.XVI of 2009 by the Provincial Assembly the

fresh appointees of six months and one year on the aqho'c
and contract basis /‘nclud/‘rgg respondents no.9 to 1351 Wfé/? a
ciear affidavit for not adopting any legal course to make their
seryices regularized, haye been made permanent | and

regular employees where;;as the employees and teaching

staff of the Education Department having at their credit'a

sersice of minimum 15 to maximum 30 years have been

ignored. That as per coniract Policy issued on 26/10/2902'?

the Education Departme/ft was not authorised/entitled - to
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make appointments in BPS-16 and above on the contract
basis ‘as t/'zé only appointing authority under the rules was
Rublic Service Commission. That after the publication made
by the Public Service Commission thousands of teachers
eligible for the above said posts have a./reao‘y applied but
they are still waiting for their calls and that through the above
Act thousands éf the adhoc teachers have been regu/arize‘d
which has been adversely, effected the rights of the
petitioners, thus having no efficacious and adequate remedy
available to the petitioners, the have knocked the door of this
Court through the afo}esaid constitutional petftibns;

4- The concerned official respondents have fumisi)_ed
parawise comments wherein they raised certain legal e%nd
factual objections includfng thg question of maintainabilitg of
the writ petitions. It was fé:m‘her stated that Rule 3(2) §f the
N.W.F.P. Civil» Servanfis' (Appqintment, Promotion &
Transfer)Rules 1989, autf;orisgd a department to lay dqwn
met(?bd of appointment, gtza/f'ffcation and other condf:‘igns
applicable to post in cgnsugtationwffh Estab/ishmen;v &

Administration Department a{;:d the Finance Departmgnr.

P

PN RN,
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That to improve/uplist the standard of education, the
Government replaced/amended the old procedure i.e. 100%

including 'SETs through Public Service Commission KPK for
/‘(-)f:/'t/i(/:‘)@/ﬂ of SETs B-16 vide Notification No.SO(PE)4-
S/SS-RC/NVo! I date:' 18/01/2011 wherein 50% SSTs (SET)

shall be selected by promotion on'the basis of seniority cum

fitness iii (he following manner:-

"(i)t Forty pércent from. .CT (Gen),
CT(Agr), CT(indust: Ar) w/kh- at least 5
;;s:ars service as such and. having the
qualification mentioned in column 3.

(i) Four percent from amongst the DM
with at least 5 years service as such and
having qualification in column 3.

(fii) Four percent from amo‘ﬁgst the PET
with at least 5 years service as such and
having qualification mentioned in column 3.

(iv) One percent amongst Instructional

Material Specialists with at least 5 years




service and having qualification mentioned

in column 3."

It is .further stated in the comments that due to the

degradation/fall of quality education the Governmerit

abandoned the previous  recruitment  policy of
zromotion, uppointment/recruitment and in order to improve
the standard of teaching cadre in Elementary & Secon'dary
Education Department of KPK, vide Notiﬁcation‘ dated
09/04/2504 wherein at seria/' No. 1.5 in column & the
appointment of SS pﬂrescn’bed as by the initial recruitment
and that the (North West F(ontier Provincial) Khyber
Pakhtunkhwa Employees{(Regularization of Services)Act,
20_09 (ACT No.XVI of 2009 dated 24" October, ZOOQ is legal,
lawful and .in accordance with the Constitution of Paki’st‘a/'?
Whi:;}; was issued by the competent authority and jurisd/:ction,
therefore, all the writ pet/ffqns are liable to be dismissed. -

5-  We have heard the learned counsel for the parties and

have gone through the"'recor‘d as well as the law on the

subject.

A vie]
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6- The grievance of the petitioners is two fold in respect
of Khyber Pakhtunkhwa, Employees (Regularization of
Services) Act, 2009 firstly, they are alleging that regular post
in differeht cadres were advertised thréugh Public Service
Commission in which petitioners were competing with high
profile carrier but due to promulgation of Act ibid, they could
not made through it as no further proceedings ‘were
conducted against the advertised post and secondly, they
are agitating the legilimale expectancy regarding  their
promotion, which has been blocked duce to the in block
induction / regularization in a huge number, courtesy Act, No.
XViot 2009.

7-  As for as, the first contenﬁén of advertisement and in
block regularization of emp/dyees s concerned in this
respect ii is an admitted fact that the Government has the
nght and prerogative to withdraw some posts, alrea'dy
advertised, at any stage from Public Service Commission
and sécond!y no one knows .t‘h-at who could be selected in
open merit case, however, the right of compétitioré is

reserved. In  the instant case KPK, employees

R A

v
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(R -gularization of Services) Act, 2009, was promulgated, -

which in-fact was not the first in the line rather N.W.F.P (now

_ Khyber Pakhtunkhwa) Civil Servants (Regularization of

Services)' Act, 1988, NWFP (row Khyber Pakhtunkhwa)

(Reg.iation of Services) Act, 1989 & NWFP (now Khyber

" Pakhtunkhwa) Adhoc Civil Servants (Regularization of

- Services) A'ct_._ 1987 were also promulgated and were never

challenged by anyone.

8-  In order to comment upon the Act, ibid, it is important

to go-through the relevant provision which reads as under.'f

S.2 Definitions. (1)---

a)---

aa) ‘“contract . appointment”
means appointment of a duly
qualified persor." made otherwise
than in accordance with the
prescribed method of.recruitment.
b) “employee” means an
adhoc or a contract employee
appointed by ‘Government on
adhoc or con;racgif basis or second
shirt/night s,'hifti but does not
v include the gmployees for project

<8 post ur appointed on work charge
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basis or who are paid out of
contingencies:

-------- whereas,

S. 3 reads:-

Reqularization of services of

certain employees,---- All
employees | including

recommendee of the High Court

appointed on contract or adhoc
basis and holding that poston 315
‘December, 2008 or till  the
commencement of this Act shall
2. be deemed to have been validly
appointed on regular basis having
the same qualification and

experience for a regular post;

9- The plamAreading of above sections of -the Act, ibid,

would show that the Provincial Government, has regularized

the “duly qualified persons”, who were appointed on contract

basis under the Contract Policy, and the said Contract Policy

was never ever challenged by any one and the same.

remained in practice till the comméncement of the said Act.’

Petitioners in their writ petitions have not quoted any 3si(;;gle
incident / precedent showing that the regularized employees

under the said ~Ac't, were not qualified for the post against
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wh.ch they are regularized, nor had placed on recbrd any

documents showing that at the time of their appointment on
contract they had made any objection. Even otherwise, the

uperior courts have tiine and again reinstated employees

whos:; appo/nfments were declared irregular by the

Governmenﬁ Authorites, because authorities being
responsible for making irregular appointments on purely

temporary and contract basis, could not subsequently turned

round and terminate services because of no lack of
qualification but on manner of selection and the benefit of the
lapses committed on part of authorities could not be given to

the employecs. In the instant case, as well, at the time of

appointment no one objected to, rather the authofitiejs
committed lapses, while appointing the private respondent"s

and others, hence at this beiated stage in

® .

view of number of

judgments Act, No. XVI of 2009 was promu/gatec
/n(ercs[/ng/y this Act is not applicable to the educat;ou

department only, ratner all the employees of the Provincié{

Government, recruited on contract basis till 31 Decmnbe{:1

2008 or till the commencemergr of this Act h

-

ave beern
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Sl

ey DI




T L

_L\-'_:}‘{r

regularized and those emp/oyees of lo other departinents
who have been regularized are not party (o this writ petition.
. A
¢

i0- Al the employees have been regularized under the

Act, ibid are duly qualified, eligible and competent for the

- post against which they were appointed on conlract basis

and this praclice remainad in operation for yoars. Majotity of
those employees getting the bengﬁt of Act, ibid may have
become overage, by now for the purpose of recruitment
against the fresh post.

17-_ The law has defined such type of legisiation as
“beneficial and remedial”. A beneficial legislation. is a
s.tatue which purports to confer a benefit on individuals or a

class of persons. The nature of such benefit is to be

eaiended relief to said persons of onerous obligations under -

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where .

nan-previously existed. According to the definition of Corpus
Juris Secundum, a remedial statute is designed to correct an
existence law, redress an gxistence grievance, or introduged

regularization conductive to the public goods. The chal/enged




Act, 2009, seems to be a curative statue as for years the
then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments

were made after proper advertisement and on the

recommendations of Departmental Selection Committees.
12- In order to appreciate the arguments regarding

Leneficial legislation it is important to understand the scope

- and meaning of beneficial, remedial and curative legisiation,

Previously these words have been explained by N.S Bindra

‘.1 interpretation of statute, tenth edition in the following

manners.-

“A statue which purports to confer a
benefit on individuals or a class of
-persons, by reliving them of
onerous obligations under contracts
entered into by them or which tend
to protect persons against
oppressive act from individuals with
~whom they stand in certain
relations, is called a beneficial
legislations....In interpreting such a
statuo, the principle establishod is
that there is ffzo room for taking a
narrow view {gut that the court is
entitled to be ;}engrous towards the

persons on v{hon) the benefit has

/. et :.—-:‘j":;:::::l —»—-..._,..-'.:}'-5‘




Remedial or curative statues on the other hand have

o

been conferred. It is the duty of the
court to interpret a provision,
especially a beneficial provision,
Liberally so as to give it a wider
meaning rather than a restrictive
meaning which would negate the
very object of the rule. It is a well
settled canon of construction that in

constructing the provision of

beneficent enactments, the court

should adopt that construction

“which advances, fulfils, and furthers

the object of the Act, rather than the
one which would defeat the same
and render the . protection
illusory..... Beneficial provisions call
for liberal and broad interpretation
so that the real purpose, underlying
such enactments, is achieved and
full effect is given to the prihciples

underlying such legislation.”

-~ been explained as:-

e
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"A remedial statqte_ is one which
remedies defect in z:he pre existing law,
statutory or otherwise. Their purpose is
to keep pace with the views of society.

They serve fto ke}ep our system of

/7{ Jjurisprudence up- to date and in
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harmony with new ideas or conceptions -
of what constitute just and proper !
human  conduct.  Their legitimate
purpose is to advance human rights and
relationships. Unless they do this, they
are not entitled to be known as remedial
legislation nor to be liberally construed.
Manifestly a construction that promotes

improvements in the administration of

Justice and the eradication of defect in

the system of jurisprudence should be ' !
favoured over one that perpetuates .a
wrong”’. \

Justice_Antonin Scalia of the U.S. Supreme ’

Court in his book on Interpretation of Statute
States that:

“Remedial  statutes are
‘those which are made to supply
such defects, and abridge such
superfluities, in the common law,
as arise from‘ either the general
imperfection pf all human law,
from  change of time and |
circumstances, from the mistakes
and unadvised determinations of
- unlearned (or even learned)

judges, or froni any other cause

whatsocver.” -

13- The legal propositio@ thyt emerges is that generaily

beneficial legislation is to Le given liberal interpretation, the

A4

beneficial legislation must cairy curative or remedial content



Such legislation must therefore, either clarify an ambiguity or
an omission in the exisrence“andAmust therefore, the
explanatory or clarificatory in nature. Since the petitioners
docs not have the vested rights to be appointed ta any
paiticular post, cven advertised one and private respondents
who have being regularized are. having the requisite
qualification for the post against which the were appointed,
vide challenged Act, 2009, which is not effecting the vested
right §f_ anyone, hence, the same is deerﬁed fo be &

benehciai,  remed ol and  curative legislation of the

" Parliament.

14-  This court in its earlier judgment dated 26" November

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act, 2009, vires
were challenged has held that this court has _got no
jurisdiction to entertain the writ petition in view of Article 212
of Fh.é Constitution of Islamic Repub_/ic of Pakistan, 1973, as
an Act, Rule or Notification effecting the terms and conditions

of service, would not be an exception o that, if seen in the

light of the spirit of the ratio rendered in the case of

s AL T



L.A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR.‘IOM. Evén otﬁemise, under Rule 3

(é} of the Khyber Pakhtunkhwa (Civil - Servants)

(appomtménf), promotion a/.7d tra;sfer) Rules 1989, authorize

a department to lay down method of appointment,

qualification and other conditions applicable to the post in

consultation with Establishment éL.Admfnisz‘ra{in Department

and the Finance Department. In the instant case the duly
elected Provincial Assembly has passed the Bill/Act, which

WQS presented ) through proper channel e Law and

Establishment Department, which cannot be quashed 'or'
dec/ared illegal at this stage.

15- - Now coming to the second aspect of the case, that

petitioners legitimate expectancy in the shape of promotion
has w.irered due to the promuigation of Act, ibid, in this
respect, it is a long standing principle that promotion is not a
vested right but it is also an established principle that when
ever any law, rules or insfrudz’ons regarding promotion are

vioiated then it become vested right. No doubt petitioners in

/./' the first instance cannot claim promotion as a vested right

aTTE3TED
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but those wlio fall within the promolion zone do have the
right to be considered for promotion.

16-  Since the Act .XVI of 2009 has been declared a
beneficial *and remedial Act, for the purpose of all those
employees who were appointed on contract and may ha\}e |

become overage and the promulgation of the Act, was

necessary to given them the ,brotedion therefore, the oiher

side of the picture could not be brushed a side simply. |t /s

o

the vested right of in service employees to be considered for

promotion at their own turn. Where a valid and proper rules

for promotion have b‘een framed which are not given effect,

such omission on the part of Government agency amounts

“to failure to perform a duty by law and in such cases, High

Court always has the juriédict[on to interfere. In service

- employees / civil servants could not claim promotion to a

higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers were in the
nature of a sacred frusz‘ anc ifs functfonafy are required to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such'
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principles was liable to be restrained by the superior courts in

their jurisdiction under Article 199 of the Constitution. One
gould not overlook that eveh in the absence of str/'cAt legal
right {hefe was always legitimate expectancy on fhepad of a
senior, competent and honest carrier civil -serv‘ant_to be
promoted to a higher positioh or to be considered for

promotion and which could only be denied for good, proper

and valid reasons.

17- Inducd  the petitioners can not claim their initial

appvintments on a higher post but they have every right to

be considered for - promotion in accordance with the

promotion rules, in field. It is the object of the establishment

- of the courts and the continue existence of courts of law is to

dispense and foster justice and to right the wrong ornes.

Purpose can never he complotely achicved unless the in

Justice dono was undone and unless the courts stepped in

and refused (o perpeluate what was patently unjust, unfair

and unlawful. Moreover, it is the duly of public authorities as
appointment is a trust in the hands of public authorities and it

is their legal and moral duty to vlischarge their functions as

o~



‘ frustee with complele transparency as poer rormir(;’/‘m:n! of
law, so that no _,oorson who i:;' eligible and enlitle to hold such
post rk. oxcludaod from e purpose of soloction amd is not
depaved of fiiis any yht.

, @ Considering the above sellled principles we are of the
> :

firm opimoh that Act, XVI of 2009 ié although beneficial and -

remedial legislation hut its _enactment has effected the in

service employees who were in the promotion zone,

therefore, we are convinceq’ that to the extent of in service -

employees / petitioners, who fall within the promotion zone

have suffered, and in order to rectify the inadvertent mistake

of the respondents/Depan‘fnent, it is recommended that the ’

_ promotion rules in field be implemented and those
émpioyees in a particular cadre (o which certain quota for
promotion is reserved for in service employees, the same be
lfillec—! i‘n on promotion basis. /n' order to remove the ambiguity
and confusion in this resbecf an Qxan‘7ple is quoted, " If in any
cadre‘as per existence ruies, appomtment is to be made gn

50/50 % basis ie 50 % initial recruitment and 50 %

,a/ proiolion quota then all lhe employees have been
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regularized under the Act in question be calculated in that

-«

cadre and equal number i.e remaining 50 % are to promoted -

from amongst the eligible in service employees. other wise,

eligible for promotion on the basis of sonorily cum fitness.”

" 15- In view of the above, this writ petition is disposed of in

the following terms:-

(i) -“The'Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009 is held as benceficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Official respondents are directed
to workout the backlog of the
promotion quota as per above
mentioned example, within 30 days and

consider the in service employees, till

Ca the backlog is washed out, till then |
5 o there would be (,omplete ban on fresh (/h -/
. S ; /) /) oy .
! - recruitments. / e [-’.‘ A"i'-z / /1,1 .:.'( C/
L .
Order accordingly. /
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NMNotification ,
' Consequent upon the reeemmendations of the Departmentad  Promotion

Conunittee and in pursuance of the Governmeat of Kiyber Pakhtunkinva Llementary and Secondary .
Education Nonﬁcanon NoSO(PE)/4-5/SSRC/iMeeting/2013/Teaching Cadre dated 24" July,2014, the |
Jollowing  SCTs/CTs, SDMs/DMs,  SAT:=/ATs, STTs/TTs, Senior Qaris/Qaris, -
PSHY S/SPSl"b/PSlS are hereby promotei’ o the post oj SST (Bio-Chem),SST (Phy-Maths), SST i
(General ) noted against each BPS-16 (Rs.10 300-800-34000) plus.usual allowances as admissible
under the rules on regular basts under the ex  ting policy of the Provincial Government, on the terins ¢
and condition given below with immediate  Hect and fimther they will be posted by the DISH‘IC[ :
Lctucation Qfficer concerned on “Schootl basec

—AS5S8T (BIO-C]IGTII)

1. PROMOTION OF SCT/CT TO 1f EPQST OF SST (BIQ-Chem) BPS-16 i
?i\ Total No. of SST Bio-Chem (M) Posts vacant Posts 19 e
| 25% share initial recruitment . » 05 R
3 8\\ 75% share for Promotion. - . . ‘14 Co
d 0 % Share of promotion of SCT/CT o 08 .
E{ Posts available for promoiion , : 08 . ot
x A Promoted through this order 07
b v B L] - .
® \)ﬁg SN Name of Present Place bate of
h} R o $.L.No Official - of Posting “ ) Birth Remarks
-.)‘ ‘Ql ) V ’ Serojecs placed ar the divposal
N of DEO (M) Bunner for further | -
; Wakeel Zad, 7, 4/18/196 R . .
t’ g ! # areet cada GHSS Gagra /18/1969 posting against SST (Bio-Chem) v’
~ o - post on school based, -
~ . ] .
'J) ] 8 54 . | Bakht Akbar GHS Ghurglnzhio 4f/1968 | esseeenean ({0--memenensees \/ o
S : : oot
} Shamsur , o
| fb 3 - |98 er:;:r)::r:;: .| GHS Ganshal 2/20/1967 | = eesemeeees 2 1S P — »/-‘ o ; N
R’ /@ 103 i’;}‘;’;w“'oz GHS Rajoon l\'lufu 1/7/1966 e do--smemiieen . : 1’
5 104 Abdul Ghafoor | GHS Torwarsak 1/2/1968 ‘ do ‘ ;;:;: ¥
1 3':
6 ‘ 14 Bakht Rasool GHS Dewana Baba 3/3/1970 do \/ i
' Khan . L
7 139 Pnhun Zada GHS Jotwor -V 1of6ftgza | eemesmeea Dmmremrmanaeen v’ ' .
& DRONMOQTION QI PSIIT/SPST/UPSTT 1 C DL POST Q1SS (1310-Chen) B12Y-10
Total No. of SST Bio-Chem (M) Post vacant Posts 19 -
_?5/ share mitial recridtment. . Q5
75% share for Pronotion. ' 14
20 % Share of promotion of PSHT/SP2ST/PST 04
Posts avadlable for promotion ] 04
A -Promoted through this order 04
Present ’ i
SN ! S.L Name of Place Dotz eof Remarks
¢ o Official ... ..ofPosl'inQ-wé:':?:é'-".ﬁ . ;",.—l-l':ﬁ"' o L :
' —~ R Services pleced at the disposal of
b N , . . ) iy DEO (\z) Bunner for further| -
k ! 344 Imhr?um.ulah GPS Kalpani 1,,.,10/1969 posting & inst SST (Bio-Chemn) |-
poston s [based.
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iohammad | arpee o S
4 nuru'_m“.; . \‘?f'ﬁ"ﬁﬁﬂnr'a 3/1/1971 '

. \9‘ \mmmlm.'; A \ GHs Topai \-u’df)/z'vu;' |

NS - (oI

LLRQM’&/L’__,WMIMOST OF &8¢ (General) BPS-10.;
[Total No. of SST Gen eral (M) Posts vacant Pests ' 8o
Ps% share initial rectment . T 20
=% share for Promotion. e : - 60 .
| 4% Share of promotion of SAT/AT - S 03
[ Posts available for promotion .. o 03
| Promoted through this order ' (o
o - ” Dy ¢l 3 ) * N |
ST [ D e | B | s
A : | gHs Services placed at the disposal of DEO (ﬂ?}
9. Said Naq)shad Amnawar 8/14/1¢:60 | Bunner for further posiing aglamst 88T
. . (General) post on school based. ‘
Ot 18 . ﬁgﬁ,'ﬁﬁ; - GHS Cheena ~ 2/1/1{15?7 B s ' ) ' ‘ '
i 21 ‘ Shaibar =, | GHS Dherai ‘ o/6/1562 | T dp----r===-==" _J R
5. PROMOT TON OF STT/TT TO THE PO:ST_OP'S"S":F"('Z?(THeral) BLS-10 . -
| Total No. ofSSTGeneral (M) Posts vacar:i Posts §o Che
. 259 share nitial recruitinent I _ e 20 IR
75% share for Promotion. o o ) ‘ GO i
U4 9% Share of promtotion of STT/TT . ‘ 0 : :
Posts available fol promolion . L o 03 |
| Promotod tirougl thisorder_ - - . . S 03 RS [
. . . ) . R
s |8L| Naneof et Datcof | pemarks \ v
No Official " | 5fposting Lirth |
Soruices placed at the disposal of DEO (i\ -

Bunner for further posting against SST
(General) post on school based. :

_GMS Malka - 2/5/1970

"1 ‘35_ | Fazal Rahim”

.| Mustagim GMS Jaba ' - } ) '
2 "J-Shah - Amazt 1/1/.1977 R R do--mormeee J
. 59 ‘ Fazal Subhan \ %{%sm - \ _:}/16/197(‘ ‘ cmemmmsmealQrommem e J
6, PROMOTION OF 8 Qari/Quri TQ THE PGST.OL SST (General) BPS-16

. T Total No. of SST General (VL) Posty vac 1t POsLS 80,
25% share initial recruitment 20 .
A9 aliaat forr Pramo O oo o | 6o
3 % Share of promotion of S Qari/Qai. I Ou ;
Posts available for promotion _ | 0z | R
Promoted through this order i S | oz | v :

SN | op oo . Present Place T atcof .
0 \S.ITNO Nuame ofO_UTL.lmI of Posting \ : Remarks

Srirth
. ) , S A “Services blaécd at-the disposal of |
B e | GHS.Kala . ~ DEO (M) Bunner for further |
1 2 vBaLht}Jada “ | Khela ?4/196/ posting against SST (General)
, . e L L - post on school based.
‘ 2 27 ‘ Irﬁd.ad Ullah GHS Batal l;;‘/é5/1970 \ do- J
Terms and conditions:-. ' _
1 They would beon probation for a period of one year extefdable for another one year. )
2 They will be governed by such rules and regvlations as\;pay be issued from time to time by the
Gout” - : i T
-3 - Their services-can be terminated at any tiniz in case thiddy performance s Jound ungetigfactory
ded under the rules framed

during probationary period. In'case of misccxduct, they shyil be prece
frovedn i fus Hipsts o ) o

——



SSTs (M) Burner’ 6
> reppt .show.d he Hbur!“bdf() Cl“(()n](‘(”]!u T T I
srGITIERON fowel fast WiFrematn it (oot o

‘01 /DA iy a![owu!_jw Joining his duty. ,

They will give an under takmg to be recorded in i eir seruice book to:the effect that if any over
payment is.made to him in hqhi this order "uH br': accred ond if he/she s wrongly promoted
h/She will be reversed,
They will be governed by such rules and regulatior.s as ma_/ be tssued from time to time by the
Gaut, -
“hedr pusu‘nJ will- bc nade on School base d, They will have to serue at the place of posting, and
their serviceis not rransferable to any' other station
Br*[ow handing ouver. charge once againitheir do wnant ey ha chaekod i thay have net tha
.iequu c,d re!cuant quhfcatzons us per J'ulc‘s lhe_/ me.; noc be handed over charge ofthe post.

L (uheermiud Rafig Khateals)
f Direstor
Elemente:y and Secondary Education

£
L\'J - \' ) I\h_/ber “akhtunkhwa Peshawar.

L\’\ 2. .

Endst: No. / File No. ')/Promotzon SST B- 16 Date " Peshawar the bé}f;é[j/oom

Copy forwar dedfor informationand necessar:, action to the: -
1. Accountant General Khyber Pakhtunkhwa Feshawar.

District Education Officer concerned
. District Accounts Officer concerned
-Official Concerned.

1S (o the Seeretary to Gout: Khyber Pakliturk
PA to the Dir ector L&SE I\ther Pakh(un/\ 500,
M/I*l(c

i 125 ..;, cp(u lmcut

‘| ‘b CU.
u: L.‘l/b //”

R ‘ : I\’hytmr Pcn ht-unkhwaP’shc_twar
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1.
2.
3
4
5.

o
7.
B
9
10.
11.

12.
13.
14.
18.
16.
17.
18.
19.

BEFORE THE PESHAWAR HIGH COURT PESHEWAR
W .P. No._1aS\ «’f /2016

Qpairbar SST (G) M3 Kuz Shamnal.

VT \,&m q;District..Education Officer (M), bunet at Daggai/ ‘

,_‘_#_‘___’_-—“‘

Rehmatullah, gsT, GHSS, Gagra, District Bun
Shahbaroz Khan SST (SC), GHS Shal Bandi
Inamullah SST (8C) GHS Diwana Baba
Bakht Rasool Khan (SC) GHS Diwana Baba
xpdur Ragib SST (G) GHS Bajkata
Sher Akbar SST (G) GMS Banda

LKub Zar SST (G) GHS Cheena
Haﬁibeur-Rehman SST (G) GHS Bagra
<haukat ST (SC) GHSS Amnawar
Subhani Gul SST (G) GMS Alami Banda..
Gul Said 8ST (G) GHS Karapa

Siad Amin §ST (G) GCMHS Daggar
Sardar Shah (G) GCMHS Daggar
Israr Ullah SST (SC) GHS Chanat
Mahic Zada (SST) GHS Shal pandai.
Shir Yazdan $ST (G) District Buner
Bahari ALam ST (SC) GHS Shal Bandai
Miskeen SSG (G) GMS Shargahy, District Buner:_.‘vz'

e Petitioners
Versits :

Government  ©f Khybet Pakhtunkhwa .
Secretaxry, E&SE Department, Peshawar.

Director E&SE, KPK, Peshawat.




't

WRIT PETITION UNDER ARTICLE 199
| OF THE CONSTITUTION OF THE
" ISLAMIC REPUBLIC OF PAKISTAN,

1973.

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available

in the respondent department since long and no steps
were taken for appointments against those posts.
However, in the year 2009 an advertisement was
published in the print media, inviting applications or
apppin'tment against those vacancies, but a rider was
given therein that in-service employees would not ke
eligible and they were restrained from making

applications.

That the petitioners do belong to the category of in-
service employees, who were not permitted to apply

against the stated SST vacancies,

That those who were appointed on adhoc/ coﬁtract basis
against the abovesaid vacancies were later on
regularized on the strength of KPK Employees
(Regularization of Services) Act, 0009 (Act No.XVI of
2009) |

That the- regularization of the adhoc/ contract

. employees, referred to in the preceding para, prompted

the left out contendents, may be the in-service
employees who desired to take pért in the competition

_or those who did fall in the promotion zone, to file

>

T EXAMINE
Peshawar High
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&

petitions, which were ultimately decided vide &

consolidated judgraent dated 26.01.20 15 (Annex “A™)

That while handing down the judgment, ibid, this
Hon'ble Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a
direction was made in that respect in the concluding

para to the following effect:-

“Official respondents are directed to workout
the backlog of the promotxon quota as per above
mentioned example, within 30 days and
consider the in-service employees, till the
backlog is washed out, till then there would be

complete pan on fresh recruitments”

6) That the petitioners were considered for promotion, .

pursuant to the findings given by this august Court in the
. ab_overeferred judgment, and they were appointed on
promotion on various dates ranging from 01.03.2012 to
31.07.2015 (Annex “B”), but with immediate effect, as
against the law laid down by the: august Snpreme Court,
that the promotees of one batch/ year shall rank Senior

to the initial recruits of the sarie batch/ year.

) That till date seniority list “of the SSTs in BPS-16 has not

been issued, as against the legal obligation of the

: respondents to issue senjority list every year.

\ - 8) That though the petitioners were having the required

quahflcatlons much earlier and the vacancies were also
¢ available, but they were deprnzed of the benefit of -

promiotion at that juncture, as against the principle of law

A TEST . D~

9«5?15»6?(



-
-

9)

,'1aid down by the apex Court in the case of Azam Ali

reported 1985 SCMR 286 and followed in Muhammad
Yousaf (1996 SCMR 1287). As such they were deprived
from the enjoyment of the high post not only in terms of

status but also in terms of financial benefits for years.

That feeling  mortally aggrieved and having no other
adequate and officacious remedy, the petitioners
approach this august Court for a redress, inter alia, on

the following grounds:-

GROUNDS:

A.

_ back.beneﬁts attached to the post from

That the petitioners were equipped with all the requite

qualification for promotion to the posts of SST (BPS-16)
long ago and also the vacancies were available but for
no valid reason the promonons were withheld and the
posts were retained vacant in the promotlon quota,

creating a backlog; which was not attributable to the

petitioners, hence, as per following examination by the -

august Supreme Court, the petitioners are entitled to.

the back penefits from the date the vacancies had

occurred;

“promotzons of such promotee (petitioners

n the instant case) would be regu]ar from

date thaf the vacancy reserved under the

Rules for departmental promotioni‘

occurred”

" That the petitioners have a right and entitlement to the

ay the
P " A ;EST D

e X KM! NE
PeshawarHigh ourt




C.

D.

A respond

E. That the petitioners have not

r.  That petitionexrs I

. for treating

qualifications of the petitioners and availability of the

| vacancies coincided.

That the _petitioners being the promotees of one and the

quired to be placed
e respondents have sat

niority list whatsoever

same batch, are re senior o the
fresh appointees, but th on the

ﬂ seniority list and uptill now no se

has been issued/ c1rcu1ated

That in view of the fact that no seniority list has been

an file a departmental

issued, the petitioners neither €

have recourse to the Services Tribunal

for agitating their grievances, therefore, this august

appeal nor can

Court can issue appropriaie directions 10 “the

o act in accordance with law, in view of

id down by the apex Court in the

the principle of law la
pronouncements reported in PLD 1981 SC 612, 2003

respondents t

SCMR 325, etc. .
been tfeated in

acc_ordance with law as against the provisions of Article

4 of the Constitution.

eserve their right to Vrge additional

grounds with leave of the Court, after the stanc

ents becomes known to ther.

In vievv of the foregoing, its is, therefore, prayed that on

petition, th]..a Hon'ble Court may be

acceptance of this
te d1rect10n to the respondents’

pleased to issue an appropria

the promotion of the petitioners from the date




had bécome

they were qualiﬁed on, and the vacancies
ity list of ssTs (BPS-

able, and also to circulate the : senior t of 55Ts X2

~avail
'16), giving cenjor ‘positions to the " iﬁétitioners being
tees against the fresh recruits.

promo
fioners are found fit

Any other remedy to which the peti
Jinlaw, justice and equity may also be granted.

Petiticners

o ‘ - Through

& -

Muhammad
Advocate Supgem

&
' AXkhtat 1lyas o

pdvocate High Court

CERTIFICATE: :
ect matter has

It is certified that no such petition on the subj
earlier been filed by the petitioner in this august Court.
Bdwot

LIST OF BOOKS:
1) Constitution ©
2) Case law accor

f Pakistan, 1973.
ding to need.

£ xAMi
peshawar i;l




PESHAWAR HIGH COQURT, PESHAWAR.

ORDER SHEET

Date of Order/
Proceedings . -

01/12/2016.

WP No. 1951-P/2016 M.

| present:  Mr. Isa khan Khalil, advocate

WAOQAR AHMAD SETH, J.- Through the instant writ

petition, the petitioners have prayed for issuaﬁcc of an
appropriate writ directing the respondents to treat their promotion
from the date,. they were qualified on and also to circulate the
seniority nlist of SSTs BS-16 by giving them senior positiop being
promotees against the fresh recruits. s

2. A Arguments. heard and available record gone througﬁ..
3. The prayer so made, in the writ petition and argued
at bar clearly bifurcate, the case of petitioners in two parts;
-firstly, petitioners are claiming an appropriate direction to the
respondents to circulate the senior list of SSTs (BS-16). Yes,
éiccording to section-8 of Khyber Pakhtunkhwa, Civil Servants

Act, 1973, for proper administration of service, cadre, or post, the

_

ESTED
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appointing authority shall cause a seniority list of the members of
the time being of such serviﬁ:e, cadre, or post to be prepared and
(he said seniority list so prepared under subscction-1, shall be
revised and notified in the official gazette at least once in a
calendar year, preféral?ly in the month of January. In view of the
clear provision of law,lthe first prayer of the petitioners is
allowed with the consent of leamed AAG and the competent
authority is directed to issue the seniority list of SST’s BS-16, in
accordance with the law, relating to seniority etc, but in the
month of January, 2017, positively.

4, As regarding the secénd portion of the pe’;iton,
wherein they have asked for appropriate direction to the
respondents for treating the promotion of the petitioners from the
date they were qualified and vacancies had become ayailable
bésides considering them senior being promotees against the
direct recruits is concerned, we are of the view that the same
pertains to terms and condition of service and as such under
article-212 of the constitution this Court is barred to entertain that
portion of the writ petition. 3

5. In view of the above, this writ petition is disposed of




1Y

Date of Delivery s

Jate of Presentatio:

Fapyinyg e

ntal ...

bate Civen Hor ol

0 of Paves ... 54

S I
yate of £ maruigd

with the direction to the respondents, as indicated in para-3,
whereas the seniority and promotion being terms and-conditions

of scrvice is nceither centertain-able nor maintainable in writ

jurisdiction
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beccived By

Nawab Shah
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GOVERNMENT OF KHYBER PAKHTUNKHWA
OFFICE CF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER
! Phoue #: 0939-510468

'3‘77 Emml edobuner@gmail. com ] t i

N — oF Ezer= J7

The Director Elementary & Secondary Education
Khyber Pakhtun Khwa Peshawar,

Subject; APPEAL /REPRESNTATION FOR TREATING THE: F'ROMOTION OF THE APPLICANTSFROM THE 8F
DATE of HE HAS QUALIFIED ON AND THE VACANCIES HAD BECOME AVAILABLE, AND ASLO TO -
CIRCULATE THE SENIORITY LIST OF $5T5 BPS-16 GIViNG SENIOR POSITION 10 THE APPL!CANT
BEING PROMOTEE AGAINST THE FRESH RECRUITS.

Memo;-
Enclosed please find herewith photo coples of applications along with court judgment in r/o the
i following officers are hereby submntted to your office for further necessary action .
|
| ‘ .
81 No | Name Post | School Remarks ;
'} | Rahman ullah SST | GHSS Gagra
2 | Shahbaroz khan SST | GHS Shalbandai :
3 | tnamullah SST | GHS Dewana baba

4 | Bakht Rasool Khan | SST { GHS Dewana baba ) ' <

"5 | AbdurRagib | SST | GHS Bajkata .
6 | Sher Akbar SST GMS'Bénaa E
7 Shafbar SST | GMS Kozshamaﬁal ‘

- 8 | AubZar SST | GHS Cheena- . '

9 | Habib ur Rahman SST | GHS Bagra N

10 | Shaukat SST GHSS Amnawar
1 Subhani Gul SST .| GMS Alami Banda o i
12 | Gul Said SST | GHS Karapa :

13 | Said Amin 1 SST | GCMHS Daggar ‘

14 | Sardar Shah | SST | GCMHS Daggér

15 | Israr ulfah _ SST . -GHS Chanar :
. [ 16 [ mahirzada ST 'GHS Shalbanda ' i . |
17 Sﬁir yazdan ' © {SST | GHS Maradu V ’
18 | Bahari Alam SST | GHS ShalBandai s
@

19 | Miskeen ‘ SST | GMS Sharghshy

DM/ " DISTRICT ERUCATION OFFICER
MALE DISTRICT BUNER
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