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13^'' July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

- & Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1

Ghani, DEO(M) Buner in person present.

^f5^^,''^!^Vih'e.our-deJaile(^rdeX)f tb^y pla\;e^M Service Ap^al No. 

\ ^ ^ - V 82/201'8 titled. “AbdurvRashid-vs- the Government of Khyber

\ Pakhtunkhwa through Secretary Elementary & Secondary Education 

^ ^(E&SE), Department Peshawar.and other^”.^copy .placed in this file), 

thikappeal is also disposed of on the same terms. Costs shall follow 
t^^'^/ents. Consign.

- \
X

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this I3‘^ day of July, 2022.
3.

4-

(KALIM ARSHAD KHAN) 
CHAIRMAN

(fAreeha Paul)
MEMBER(E)

i
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Proper DB is not available, therefore, the case is 

adjourned to'^^_^ij^|^for the same before
25.11.2021

Reader

X .

t;

5.06.2022 Learned counsel lor the appellant present. Mr. Yakmin Khan, ADEO 
y,-

alongvviih ML. /Naseer-ud-Din Shah, Assistant Advocate _ General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

arguments oh 1-3.QZ.2022 before the D.B.

A.
(MIAN MUHAMMAD) 

MLMBLR(LXLCU'riVL)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Atiq Ur Rehman Wazir) 
Member (E)

Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.
23.09.2021

Learned counsel for the appellant requested for 
adjournment for preparation and. assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

Cnairman(Ro?rna Rehman) 
Member(Judicial)
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14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

‘j

t

Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

01.04.2021

\

Due to pandemic of covid-19, the case is adjourned to05.03.2021

05.08.2021 for the same before D.B.
I
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^.4^ .2020 Due to COVID19, the case is adjourned to 

^ / 7/ 2020 for the same as before.

■r.

i ■»
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►

Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020

t

r 1 Ii\
r ■-

»

f( }#

Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

•:

The Bar is observing general strike, therefore, the 

matter is adj<5unied to 14.01.2021 for hearing before the D.B.

A
V

Cha^i(Mian Muham 
Member (E)

an
;
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Counsel for the appellant .and Mr. Kabirullah Khattak, 
Additional AG alongwith Mr. Muhannmad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant
t. Adjourned. To come up for arguments

03.03.2020

seeks adjouri 
on 08.04.20^0 before D.B.

V
(M. Amin Khan Kundi) 

Member
(Mian Mohammad) 

Member

■

i.



4-
. .18.12.2019 Learned counsel for the appellant present. Mr. Kabir Ullaft

Khattak learned Additional Advocate General present. 

Learned counsel for the appellant seeks adjournment. 

Adjourn. To come up for arguments on 26.12.2019 before

. V

'i

• :; D.B.

MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 

appellant submitted an application for adjournment as 

learned counsel for the appellant has gone to Islamabad 

due to his personal engagements. Adjourn. To come up 

for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

MemberMember

Counsel for the appellant present Mr. Muhammad 

Jan, DDA for respondents present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up 

for arguments on 09.01.2020 before D.B.

27.12.2019

MemberMember

Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

- on 03.03.2020 before D.B.

09.01.2020

:

MemberMember
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V^; :v;:
Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn, lb come up for 

arguments on 15.05.2019 before D.B.

30.04.2019-r?-
^ ' .

1-

4
.'f

V,

MemberMember

. V,;

I

ts ■i!

15.05.2019 . Counsel for the appellant and Addl. AG for the 

respondents present.
i'

1
•1'

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

,24.07.2019 for arguments before the D.B.
■. 'i'-; :'i

'§
Chairman^ ‘S-

r-'.

y- '■'c ■

j-

'I

i:

Learned eounsel for the appellant present. Mr. Zia 

Ullah learned Deputy District for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

24.07.2019

■L

/’ .

1;:

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

a,.
i

t
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%
10.01.2019 Counsel for the appellant and Mr. Kabirullah Khattak 

learned Additional Advocate General for the respondents
■V , f
present. Learned counsel for the appellant requested; for

adjournment:Adjourned. To come up for arguments on 

24.01.2019 before D.B

-N/

r. ^
i

&
\

Merhber
s

Learned counsel for the appellant and Addl: AG for 

respondents present. Appeal was fixed .for arguments, however, 

learned counsel for the informed the Tribunal that similar nature 

appeals have been fixed for arguments before D.B.I, therefore, 

requested that the present appeal may also be fixed with the said 

appeals. Adjourned. To come up for arguments on 28.02.2.0;1'9 before 

'.D.B.I-alongwith connected appeal.

24.01.2019

i

tV (M. Amin Khan Kundi) 
^ Member"*

(Ahmad Hassan) 
Member

•J:r\^ \1
.i

/

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

aiongwith Hayat Khan, AD and Ubaidur Rahman, 

ADO for the respondents present. 1

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

t

-.'.'A
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JV



f

I
i

Clerk to counsel for the appellant and Mr.' Kabir Ullah Khaiiak
rlearned Additional Advocate General present. Diie'Jto general sifike ol'thc 

bar. the case is adjourned. To conic up on 09.10.2018.’before D.B.

15.08.2018'■/

t
/

i .t >?

'<5-
. (Muhammad Amm Kundi) *.

'•**- - * T'’ counsel for the appellant,'seeks adjournment as'learned‘ '■'■'

fJ

**' ,(Muhammad I lamid Mughal) 
Member

!
{ ■cI'

t

s

/
^'.*1
f • . ♦ ^ ^ c. {•' V

• 'Vt/>#.’»- ‘counsel for the appellant is not in attendance. Adjourned.
4

*■ H / 4

To come up for arguments on 09.10.2018 before D.B
f

(Muhammad Amin Khan Kundi) 
Member

; (Muhammad Hamid Mughal 
Member

r

I

t 09.lrt.2018 Counsel for the appellant present. Mr. Muhammad Jan 

DDA for the respondents present. Counsel for the appellant 

seeks adjournment. Granted. Case to come up for arguments 

on 21.11.2018 before D.B
r

! (Ahmed Hassan) 
Member

(Muhammad Amin Khan Fiundi) 
MemberI

t

Since 21.11.2018 has been declared as public holiday 

on account of 12^*^ Rabi-ul- Awal. Therefore, the case is 

adjourn. To come on 10.01.2019 before D.B.

21.11.2018
/

/

I

RE.\DER
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07.12.2017 Clerk of the counsel for appellant present. Mr. Riaz 

Painda Khel, Assist: AG alongwith Mr. Hameed Ur Rahman, 

AD (Litigation) for the respondents present. Written reply

;•

^submitted. To come up for rejoinder and arguments on 

13.02.2018 before D.B.

(Gul Zeb Sian) 
Member (E)

!
y •

Counsel for the appellant present. Mr. Kabir Ullah 

Khatlak, Addl; AG !'or the respondent present. Counsel Ibi' the 

appellant seeks adjournment lor rejoinder. Granted, io come up 

for rejoinder and argunieht’s on 11.04.2018 before D.B.

■ s13.02.2018

■C
y

I;

\

y

Counsel for the appellant and Mr. Ziaullah, Deputy 

District Attorney for the respondents present. Counsel for the

11.04.2018

Vi*;^pellaht seeks adjournment. To come up for rejoinder and 

arguments on 26.6.2018 before the D.B.

Member

Learned counsel for the appellant and and Mr. Kabir Ullah 

Khattak, learned Additional Advocate General for the respondents 

present. Learned counsel for the appellant seeks adjournment. 

Adjourned. To'come up.for arguments on 15.08.2018 before D.B.

26.06.2018

i

/Jif
(Mi^mrnad Hamid Mughal) 

• Member
(M Li h a m m ad ^ Am i n- Ku nd i) 

Membei;. ■
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Counsel for the appellant and Mr. Zlaullah, 
Deputy District Attorney for the respondents 

present. Learned Deputy District Attorney 

requested for adjournment. Adjourned. To come 

up for written reply /comments of reMFSTTing^ 

respondents on 4/10/2017 before SB .

25/8/2017

^2^
(GULZEB KHAN) 

MEMBER

04.10.2017 Clerk of the counsel for appellant present. Mr. Kabirullah 

Khattak, Additional AG alongwith Mr. Hameed-ur-Rehman, 

AD (litigation) for the respondents also present. Written reply 

on behalf of respondents not submitted. Learned Additional 

AG requested for Rirther adjournment. Adjourned. To come 

up for written reply/comments"on 08.1 1.2017 before S.B.

(Muhammad Amin Khan Kundi) 
Member

08.11.2017 Counsel for the appellant and Mr. Usman Ghani, District 
Attorney alongwith Mr. Hameed ur Rehman, AD (Lit) for 
respondents present. Written reply not submitted. Requested for 

adjournment. To come up for written reply on 07.12.2017 before 

S.B.V ■

(AHMAD HAS SAN) 
MEMBER

■>

\
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3. 15.06.2017 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal No.363/2016 titled Shireen Zada-vs- 

Education Department has already been admitted to regular 
hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal 
this appeal is also admitted to regular hearing on the basis of the 

submission of the above mentioned plea. The appellant is directed 

to deposit security and process fee within 10 days. Thereafter 
‘notices be issued to the respondents for written reply/comments 

25.07.2017 before S.B.
r -sT

2jf07.2017 Counsel for the appellant present. Security and process fee 

have not been deposited. Counsel for the appellant seeks further 

time to deposit the same. Granted. Security and process fee be 

•'deposited within 7 days. Thereafter, notices be issued to the 

fesFe© ^ . respondents. To come up for written reply/comments onSecurtiwff
1w ^ i 23.08.2017 before S.B.J i

!

/V
.ii-'cj: -■
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Form- A

FORM OF ORDER SHEET
Court of

491/2017Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
proceedings

S.No.

321

The appeal of Mr. Shah Baroz Khan presented today 

by Mr. Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to the Worthy Chairman for proper order 

please.

23/05/20171

:tra

^ / 72- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on /r^ L-n. :

\

■

I
i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

^151 /2017S.A. No.

AppellantShahbaro^han

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others.............

Versus

Respondents

INDEX

Pages.AnnexureDescription of documents.S.No.
/-3 • (Appeal1.

ACopy of consolidated judgment dated 
31.07.2015

2.

BCopy of appointed order 28.10.2014 
Copy of W.P.No.1951 and order
Copy of departmental appeal_______
Copy of DP No.377 dated 27.01.2017

3.
c4.
D5. nE6.

2fr)Wakalatnama7.
i

■

■ Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

r
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i: ■

%
f
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iP BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

Mil Khyber Pakhfufthwa 
Service Tribunal

Olwry No.

S.A. No. /2017

ShahbaroyLhan SST
GHS GHS Shalbanday District Buner 25•

AppellantI
Versusj

r

1; Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

2.

3.
!-

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974 FOR 
TREATING THE PROMOTION OF THE 
APPELLANT FROM THE DATE HE HAS 
QUALIFIED ON, AND THE VACANCIES HAD 
BECOME A VAILABLE:

Sheweth;.1

1) That numerous vacancies of SST in BPS-16 were available in the 
respondent-department since long and no steps were taken for 
appointments against those posts. However, in the year 2009 an 
advertisement was published in the print media, inviting applications

V for appointments against those vacancies, but a rider was given therein
in-service employees would not be eligible and they were 

^ restrained from making applications.

2) That the appellant do belong to the category of in-service employees, 
who were not permitted to apply against the stated SST vacancies.

3) That those who were appointed on adhoc/ contract basis against the 
abovesaid vacancies were later on regularized on the strength of KPK 
Employees (Regularization of Services) Act, 2009 (Act No.XVI of 
2009)

-3.

r;
f:

istrsa
■r

I; ->3

4) That the regularization of the adhoc/ contract employees, referred to in 
the preceding para, prompted the left out contendents, may be the in- 
service employees who desired to take part in the competition or those 
who did fall in the promotion zone, to file writ petitions, which were 
ultimately decided vide a consolidated judgment dated 26.01.2015 
(Annex “A”)

LL



r-
J
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5) That while handing down the judgment, ibid, the Hon’ble Peshawar 
High Court was pleased to consider the promotion quota under 
paragraph 18 of the judgment, as also a direction was made in that 
respect in the concluding para to the following effect:-

^^Official respondents are directed to workout the backlog of 
the promotion quota as per above mentioned example, 
within 30 days and consider the in-service employees, till the 
backlog is washed out, till then there would be complete ban 
on fresh recruitments”

That during the pendency of the stated writ petition and without 
waiting for the final decision, respondent No.2 issued promotion order 
dated 28.10.2014 (Annex “B”), but with immediate effect, as against 
the law laid down by the august Supreme Court, that the promotees of 
one batch/ year shall rank Senior to the initial reeruits of the 
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued, 
as against the legal obligation of the respondents to issue seniority list 
every year.

That though the appellant was having the required qualification much 
earlier and the vacancies were also available, but he was deprived of 
the. benefit of promotion at that juncture, as against the principle of 
law laid down by the apex Court in the case of Azam Ali reported 
1985 SCMR 386 and followed in Muhammad Yousaf (1996 
SCMR 1287). As such he was deprived from the enjoyment of the 
high post not only in terms of status but also in terms of financial 
benefits for years. It may not be out of place to mention here that the 
appellant was at promotion zone at the time of Regularization of 
Adhoc recruits of 2009.

That appellant alongwith others filed W.P.No. 1951-P/2016 for 
issuance of seniority list and considering the appellant from the date 
when the Adhoc Employees were regularized instead of immediate 
effect.

^.'

6)

IT-

ir'

same

1)? •

%

8)

9)
^ '

10) That the stated writ petition has been decided by worthy Peshawar 
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and 
order is attached as Annex “C”)

11) That pursuance to judgment passed in W.P.NO.1951/2016, the 
. appellant filed departmental appeal (Annex “D”) to respondent No.3

through proper channel vide DD No.377 dated 27.01.2017 (Annex 
“E”) which was not decided/ responded within the statutory period, 
hence the instant service appeal inter alia, on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite qualification 
for promotion to the posts of SST (BPS-16) long ago and also the 
vacancies were available but for no valid reason the promotion was 
withheld and the post was retained vacant in the promotion quota,



§

3
i

'•j

creating a backlog, which was not attributable to the appellant , 
hence, as per following examination by the august Supreme Court, 
the appellant are entitled to the back benefits from the date the 
vacancies had occurred;

•i

r.

'‘promotions of such promotee (appellant in the 
instant case) would be regular from date that the 
vacancy reserved under the Rules for departmental 
promotion occurred”

That the appellant has a right and entitlement to the back benefits 
attached to the post from the day of the qualification of the appellant 
and availability of the vacancies coincided.

That the appellant being the promotee of one and the same batch, are 
required to be placed senior to the fresh appointees, but the 
respondents have sat on the seniority list and uptill now no seniority 
list whatsoever has been issued/ circulated.

That the appellant has been discriminated, which goes against the 
provision of Articles 25 and 27 of the Constitution, 1973.

That the appellant has not been treated in accordance with law as 
against the provisions of Article 4 of the Constitution.

That appellant reserve his right to urge additional grounds with leave 
of the Tribunal, after the stance of the respondents becomes known 
to him.

B.
1-r

c.

D.

E.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance 
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate 
direction to the respondents for treating the promotion of the appellant from 
the date he was qualified on, and the vacancies had become available, and 
the impugned order may kindly be modified by giving effect from the date 
when the fresh recruits are regularized w.e.f 2009 alongwith back benefits 
in accordance to the judgment dated 26.01.2015 and also to circulate the 
seniority list of SSTs (BPS-16), giving senior positions to the appellant 
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law. Justice 
and equity may also be granted. f

>

ft
Through

Akhtar Ilyas ^
Advocate High CourtT-

AFFIDAVIT
I, do hereby affirm and declare on Oath that the contents of the 

accompanying Appeal are 
belief and nothing ]).as beei

-i-.. s.-i '■ r .
% 1‘■-'i 9 i
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JUDGMENT SHEET
V... \J ty r/

PESHAWAR HIGH COURT.PESHAWAR^^.
(JUDICIAL DEPARTMENT)

•iWrit Petition No.2905 of 2009. I

-o
petitionATT A ULLAH AND OTHERS

VERSUS.

ITHE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

01-
Appellant/Potitioner (-:jh ! ) I/I i']^ C\lxbf J'jAci

oSA/ (7^( ( Q/ki<J.

Date of hearing

■i

Respondent ■J^l'

l;

WAQAH AHMAD SETH,Ji~ Through this single

judgment we propose to dispose of the instant. Writ Petition t
No.2905 OF 2009 as well as the connected Writ Petition

iT
V

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292 of
\

2009,490,556,664,1256,1662.1685,1696,2176.2230,2501.2696,
I

V-
I

2728 of 2010 & 206, 365,435 & 877 of 2011 as common

f ' question of law and fact is invrWed in all these petitions.

r s f)
!

■? y yv'-v£ ^ 

A6/r.nmS
..I;

« • .
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2- The petitioners in all the writ petitions have

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, 1973 with the following relief:-'

“/f is, therefore, prayed that'on acceptance I

of the Aniondcd Writ Petition the abovee •.

noted Act No.XVI 2009 namely ‘The North

Wesf Province Employees (Regularization 

of Services) Act, 2009 dated 24“' October, !

2009' being illegal unlawful, without

authority and jurisdiction, based on

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned in the

constitution be set-aside and the \

respondents be directed to fill up the above

>noted posts after going through the legal 5

and lawful and the normal procedure as

Iprescribed under the prevailing laws 

instead of using the short cuts for obliging
%
!-

their own person.

It is further prayed that the

datedNo.A-14/SET(M)notification

11.12.2009 and Notification No.A-17/SET(5)

Contract-Apptt:2009 dated 11.12.2009, as

Notificationwell as '

No.SO{G)ES/1/85/2Gg9/SS{Contract) dated

1

A
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1

31.05.2010 issued as a result of above

noted impugned Act whereby all the private 

respondents have been regularized may 

also be set-aside in the light of the above 

submissions, being illegal, unlav/ful, in­

constitutional and against the fundamental 

rights of the petitioners.

Any other relief deemed fit and 

proper in the circumstances and has not 

been particular asked for in the noted Writ 

Petition may also be very graciously 

granted to the petitioners”.

;;
i

i

i

» -.

It is averred in the petition that the petitioners are2- \

Iho Ediicntion Dopnitnioiit ui /</V< walking pustud

Qan and SET in different

■ r.solving in
ii-:

■ fct.
■ PST,CT.DM.PEr,AT.rr,CIS

hilini3/.;Schools; that respondents No.9 to 1359 were appointed on s
Iadhoc/contract basis on different times and iateron then P

I-
regularised through the North IVesf Frontier 

Province Eniployees (Regularization of Scivices) Act, 2009,

got the required

service were 5:I

that almost all the petitioners have

qualifications and also goi at their credit the length of seivice, 

notification No. S.O(S)6’2/97 dated 03/06/1.998that as per•7 .

;t
1ESTeO

r

1 Nm 2ms !
!

I
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the qualification for appointment/promotion of the SET

Teachers BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the

basis of batchwise/yeaiwisQ open merit from amongst (he

candidates having the proscribed qualification and remaining

25% by initial recruitment through Public Service

Commission whereas through the same notification the

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public Servjce

Commission and the above procedure was adopted by the :

Education Department till 22'09/2002 and the appointments

on the above noted posts were made in the light of the above

•.
notification. It was further averre.d that the Ordinance

No.XXVIl of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of diffqrenj

cadres were advertised by {he Public Service Commission



;X

That before the promulgation of Act No.XVI of 2009, it was 

practice of the Education Department that instead of 

promoting the eligible and competent persons amongst the 

teachers community, they have been advertising the above 

noted posts of SET (BPS-16) and Subject Specialist (BPS- 

17) on the basis of open merit/adhoc/contract wherein it 

clearly mentioned that the said posts will be temporary and 

will continue only for a tenure of six months or till the 

appointment by the Public Seiviced Commission 

Departmental Selection Conn7iittee That after passing the 

KPK Act No.XVI of 2009 by the Provincial Assembly 

fresh appointees of six months and one year on the adhoc 

and contract basis including respondents no.9 to 1351 with a 

clear affidavit for not adopting any legal course to make ttieir

was

■ •

or

the

services regularized, have been made permanent and 

regular employees whereas the employees and teaching 

staff of the Education Department having at their crediXa

service of minimum 15 to maximum 30 years have bgen 

ignored. That as per contact Policy issued on 26/10/2002

the Education Department was not aulhorised/entitled to

«•,
1.

i-. 'A
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make appointments in BPS-16 and above on the contract

basis as the only appointing authority under the rules was

F^ublic Service Commission. That after the publication made

by the Public Service Commission thousands of teachers

eligible for the above said posts have already applied but

they are still waiting for their calls and that through the above

Act thousands of the adhoc teachers have been regularized

which has been adversely^ effected the rights of the

petitioners, thus having no efficacious and adequate remedy

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnished

parawise comments wherein they raised certain legal pnd

factual objections including the question of maintainability of

the writ petitions. It was farther stated that Rule 3(2) of the

■ N.W.F.P. Civil Sen/ant-^ (Appointment, Promotion &

Transfer)Rules 1989, authorised a department to lay down 

meihod of appointment, qualification and other conditions 

applicable to post in consultation - with Establishment &

Administration Departmetit and the Finance Department.

hj

m.i.
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i.

That to improve/uplist the standard of education, 

Government replaced/amended the old procedure I.e. 100%

Ithe
w
\:

' >
■ ;■incluaing SETs through Public Service Commission KPK for 

rocniitmon't of SETs B-16 vidn Notificntiot} Nn.SOfPE}^- 

5/SS-RCA/o' HI dale-'' 18/01/2011 wherein 50%} SSTs (SET) 

shall be selected by promotion on the basis of seniority cum 

fitness ui /ne following manner:-

1
i i
i j

■

?.

”0) Forty percent from- CT (Gen),
..I

CT(Agr), CT(lndust: Art) with at least 5
® •.

years service as such and- having the

qualification mentioned in column 3. ;

:(ii) Four percent from amongst the DM

‘

with at least 5 years service as such and
1

having qualification in column 3. ..m
(HI) Four percent from amongst the PET

i !■-

with at least 5 years sen/ice as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional i.

Material Specialists with at least 5 years
;

!

;



-
-

■

;;

service and having qualification mentioned
.f

in column 3."

'

It is-further stated in the comments that due to the

degradation/fall of quality education the Government

abandoned the previous recruitment policy of

}!promotion,jppointment/recruitment and in order to improve I
i
!

the standard of teaching cadre in Elementary & Secondary

Education Department of KPK, vide Notification dated ;

09/04/2004 wherein at serial No. 1.5 in column 5 the ;

appointment of SS prescribed as by the initial recruitment
I

and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of SeivicesjAct. /
I

32009 (ACT No.XVI of 2009 dated 24"’ October, 2009 is legal,
R •. r<.'
1:lawful and .in accordance with the Constitution of Pakistan

«•.
which was issued by the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed. '

5- We have heard the learned counsel for the parties and

have gone through the fecord as well as the law on the

subject.
ATTB

X A M I R
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6- The grievance of the petitioners is two fold in respect {/

of Khyber Pakhtunkhwa, Employees (Regularization of

ii)
Seivices) Act, 2009 firstly, they are. alleging that regular post

iiii
in different cadres were advertised through Public Service ii

Commission in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid, they could

not made through it as no further proceedings were

1;
!'•conducted against the advertised post and secondly, they

arc agitating the legitimate expectancy regarding their

promotion, which has boon blocked due to (he in block

induction /regularization in a huge number, courtesy Act, No.

XV/ ot2009.

7- As for as, the first contention of advertisement and in

block regularization of employees is concerned in this

i
%respect it Is an admitted fact that the Government has the

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission

and secondly no one knows that who could be selected in

open merit case, however, the right of competitiori is

reserved. In the instant case KPK, employees

' '.x.
4 -

^ • . ■>
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■i

(Fk . jul^jfizaliofi of Scivicea) Act, 2009, was fjron}uIgated, - 

which in-fact was not the first in the line rather N.W.F.P (now 

Khyber Pakhtunkhwa) Civil Servants (Regularization 

Services) Act, 1988, NWFP (now Khyber Pakhtunkhwa) 

[Regulation of Services) Act, 1989 & NWFP (now Khyber 

Pakhtunkhwa) Adhoc Civil Servants (Regularization 

Services) Act, 1987 were also promulgated and 

challenged by anyone.

In order to comment upon }he Act, ibid, it is important 

to go- through the relevant provision which reads as unden-

of

\

of

were never

8-

S.2 Definitions. (1)—
i

a)--
\

aa) “contract appointment” 

means appointment of a duly 

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment, 

b) “employee” means 

adhoc or a contract employee 

appointed by government 

adhoc or contract basis or second 

shirt/night shift but docs not 

include the employees for project 

post or appointed on work charge

I
h:
if:-

an

on

•i"}

: ••
I! I
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basis or who are paid out of 

contingencies;

i’r;

whereas,

S. 3 reads:-

i

Recjularizatinn of services of
certain emplo yees.—— All :
employees including 

recommendee of the High Court 

appointed on contract or adhoc

I

basis and holding that post on 31^^ 

December, 2008 or till the
commencement of this Act shall 
be deemed to have been«•.

validly
appointed on regular basis having

the qualification 

experience for a regular post;

same and

9- The plain reading of above sections of the 

would show that the Provincial Government, 

the “duly qualified persons", v/ho

Act. ibid.

has regularized

were appointed on contract 

basis under the Contract Policy, and the said Contract Policy 

was never ever challenged by any one and the same

remained in practice till the commencement of the said fict.' 

Petitioners in their writ petitions have not quoted any siijgie 

incident / precedent showing that the regularized employees

under the said Act. were not qualified for the post against



Kh-o. i i:
i

1

I •

wh.Ji they are regularized, nor had placed on record , 

documents showing that at the time of their appointment

hany

on I

contract they had made any objection. Even otherv^ise, the

superior i^ourts have time and again reinstated employees

vvhos.j appointments were declared irregular by the

Government Authorites because authorities being
‘
!■

responsible (or making irregular appointments
on purely

temporary and contract basis, could not subsequently turned

round and terminate se/vices because of no lack of

qualification but on manner of selection and the benefit of the

lapses committed part of authorities could not be given toon
1

the employees. In the instant as well, at the time of 

one objected to, rather the authorities 

committed lapses, while appointing the private respondents 

and others, hence at this belated stage in view of number of 

judgments, Act, No. XVI

case

\appointment no

h:
it

. I

of 2009 was promulgated. 

Interestingly this Act. is not applicable to the education 

depaitment only, ratner all the employees of the
Provincial

Government, recruited on contragt basis till 31^^ December 

commencement of this Act have been
y 2008 or till the

».'.v

701S
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li

ircgularizod and those employees of to other departments !

who have been regularized are not party to this writ petition.
*

t

IG- AII the employees have been regularized under the

■

iAct, ibid'are duly qualified, eligible and competent for the
\

post against which they wcm appointed on contract basis
I

and (his prnclico romainod in of)ora(ion for yoars. Majoiity of I
.1

those employees getting the benefit of Act, ibid may have
[

become overage, by now for the purpose of recruitment

against the fresh post.

The law has defined such type of legislation as11-

“benoficial and remediaTf A beneficial legislation- is a

statue which purports to confer a benefit on individuals or a

■

class of persons. The nature of such benefit is to be

eAt.ended relief to said persons of onerous obligations under '

■r

contracts. A law enacted for the purpose of correcting a r
V

defect in a prior law, or in order to provide a remedy where

nan^previously existed. According to the definition of Corpus

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an gxisience grievance, or introduced

regularization conductive to the, public goods. The challenged
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!

^ I
Act, 2009, seems to be a curative statue as for years the 

then Provincial Governments, appointed employees

contract basis but admittedly al! those contract appointments 

were made after proper advertisement and

!/
I

on

on the

recommendations of Departmental Selection Committees.
i
i12- In order to appreciate the arguments regarding i

beneficial legislation it is important to understand the scope

and meaning of beneficial, remedial and curative legislation.

Previously these v/ords have been explained by N.S Bindra
!

ij_mterpretat}on of statute, tenth edition in the following

manners:-

“A statue which purports to confers 

benefit on individuals or a class of 

persons, by reliving them of 

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against 

oppressive act from individuals with 

whom they stand in certain 

relations, is called a beneficial 

legislations....In interpreting such a 

statue, the principle established is 

that there is no room for taking a 

narrow view but that the court is 

entitled to be generous towards the 

persons on wpom the benefit has

I!

si

■ t

■.
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been conferred. It is the duty of the 

coun to interpret a provision, 

especially a beneficial provision, 

Liberally so as to give it a wider 

meaning rather than a restrictive

■

:
meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the 

beneficent enactments, the court 

should adopt that 

which advances, fulfils, and furthers

••
5
K« •.

provision of 5

construction

the object of the Act, rather than the 

one which would defeat the same 

and render the protection 

Beneficial provisions call 

for liberal and broad interpretation 

so that the real purpose, underlying 

such enactments, is achieved and

.!
illusory.

i-

full effect is given to the principles 

underlying such legislation.” i-

!.i;
y

Remedial or curative statues on the other hand have I-

bee/i explained as:- l ;
!■

i;

i.

”A remedial statute is one which 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence up to date and in

■

1

i

y\ - ■ r

/
'



1r
r /

harmony with new ideas or conceptions 

of what constitute just and 

human
proper 

legitimate
purpose is to advance human rights and 

relationships. Unless they do this, they 

are not entitled to be known as remedial 

legislation nor to be liberally construed. 

Manifestly a construction that promotes

conduct. Their

improvements in the administration of 

Justice and the eradication of defect in

the system of Jurisprudence should be 

favoured over one that perpetuates a
wrong”.

Justice Antonin Scalia of the U.S. SuoremR 

Court in his book on Interpretation of Statute 

states that;

“Remedial statutes

those which are made to supply 

such defects, and abridge such 

superfluities, in the common law,

are

•s - .

as arise from either the general 

imperfection of all human law, 

from change of time and 

circumstances, from the mistakes
I

and unadvised determinations of 

unlearned (or 

Judges, or from any other 

whatsoever.”

learned)even

cause

13~ The legal propositiofj that emerges is that generally 

beneficial legislation is to be given liberal interpretation, the ir

beneficial legislation must carry curative or remedial content

A 7^^-
^'

^ ( EDfin

1 •’3
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Such legislation must therefore, either clarify an ambiguity or

omission in the existence and must therefore, thean

explanototy or clarificalory in nalLjre. Since the petitioneis

not liavo the vested rights to bo appointed to anydoes

padicular post, even advertised one and private lespondents 

who have being regularized are having the requisite 

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting the vested 

right of anyone, hence, the same is deemed to be a

and curative legislation of theremed Jbenehciai.

Parliament.

This court in its earlier judgment dated 26'^ November 

2009 in WP No. 2905 of 2009, wherein the same Khyber 

Pakhtunkhwa (Regularization of Servers ) Act, 2009. vires 

challenged has held that this court has got no 

jurisdiction to entertain the writ petition in view of Article 212 

of die Constitution of Islamic Republic of Pakistan

Rule or Notification effecting the terms and conditions 

of service, would not be an exception to that, if seen in the 

light of the spirit of the ratio rendered in

14-

were

1973. as

an Act.

the 'Case of

AT T
X A M I

Cv

201?
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I.A.Sherwani & othnrs Versus Government of Pakistan.

reported in 1991 SCMR 1041. Even, otherwise, under Rule 3

(2j ol the Khyber Pakhtunkhwa (Civil - Servants)

(appointment), promotion and transfer) Rules 1989, authorize

a department to lay down method of appointment,

qualification and other conditions applicable to the post in

consultation with Establishment ■Administrative Department

and the Finance Department. In the instant case the duly

elected Provincial Assembly has passed the Bill/Act, which

was presented through proper channel I.e Law and

Establishment Department, which cannot be quashed or

declared illegal at this.stage.

15- Now coming to the second aspect of the case, that

petitioners legitimate expectancy in the shape of prvmotion

has s..ifered due to the promulgation of Act, ibid, in this

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever any lav^, rules or instructions regarding promotion are

violated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested right

\\<.ic Do

«•.



but those who fall within the promotion zone do have Iho 

right to be considered for promotion.

16- Smce the Act, -XV! of 2009 has been declared a
«•.
beneficial 'and remedial Act. for the purpose of all those 

employees who were appointed on contract and may have 

become overage and the promulgation of the Act, was

necessary to given them the protection therefore, the other 

side of the picture could not be brushed a side simply. It is 

the vested right of in service employees to be considered for 

promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which are not given effect.

such omission on the part of Government agency amounts

to failure to perform a duty by law and in such cases, High 

Court always has the jurisdiction to interfere. In service

employees / civil servants could not claim promotion to a

higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers were in the

nature of a sacred trust and its functionary are required to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such

•i wO'.t •?

: i
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principles was liable to be restrained by the 

their jurisdiction under Articie 199 of the Constitution. One

superior courts in

could not overlook that even in the absence of strict legal 

right there was always legitimate expectancy on the part of a

senior, competent and honest carrier civil servant to be

promoted to a higher position ' or to be considered for 

promotion and which could only be denied for good, proper

and valid reasons.
I

>7- Indujd the petitioners can not claim their initial

appointments on a higher post but they have every right to 

be considered for promotion in accordance with the

piomotion rules, in field. It is the object of the establishment

of the courts and the continue existence of courts of law is to

dispense and foster justice and to right the wrong ones

Purpose can never he comptofely nchiovod unless the iHI

juslico dona was undone and unless (he courts stepped in

and refused to perpetuate what was patently unjust, unfair

and unlawful. Moreover, it is the duly of public authorities as

appointment is a trust in the hands of public authorities and it

is their legal and moral duty to discharge their functions as
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(nisloe with complolo (mDspnroncy ns per roqiiironionl of .n--
1:^

!nw, so (hot no parson who is clicjiblo and antitla to hold siial) if

I
Iof soinction and is notpost is oxcitidod from tho ptirposo

f
depnvod of his any .,jht. !

i

Considering the above settled principles we are of the18-

firm opinion that Act, XVI of 2009 is although beneficial and 

remedial legislation but its enactment has effected the in

!■

I

in the promotion zone, }service employees who 

therefore, we are convinced that to the extent of in service

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent mistake 

of the respondents/Depadment, it is recommended that the

field be implemented and those 

particular cadre to which certain quota for 

promotion is received for in sendee employees, the same be 

filled in on promotion basis- In order to remove the ambiguity 

and confusion in this respect an example is quoted. If in any

were

promotion rules in

employees in a

cadre as per existence rules, appointment is to be made on

% initial recruitment and 50 %50/50 % basis i.e 50

all the employees have beenpromotion quota then

'r ■
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regularized under the Act in question' be calculated in (hat

cadre and equal number I.e remaining 50 % are to promoted

from amongst the eligible In seivice employees, other wise.

eligible for promotion on the basis of sonority cum fitness."

In view of the above, this writ petition is disposed of in10

the following terms:-

“The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is held as beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld.

0)

Official respondents are directed 

to workout the backlog of the 

promotion quota as per above 

mentioned example, within 30 days and 

consider the in service employees, till

(ii)

the backlog is washed out, till then 

there would be complete ban on fresh 

reerLiitmon ts.

Order accordingly.

*,
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pi-iNo. 091-9210389,9^10^38, !

9210437,9210957,921046s
i-'.-A- 091-9210936,0800-33^57 Nw

E~ina ' raJ1q_JdcS51@ijahoo.co1n

.•

Notijication
'‘Consequent upon Jha rixonunendodons of the Deparljnenta! Promotion . ! 

ComtniLicc and in pHr^-uancc' of Che G’oi'C'rnni'j.-if of Klnjbcr Pukhutnldiwa ElcmcnUiry and Secondary .. r 
Educacion Notification NoSO(PE)/4-5/SSRC/Meeting/20i3/Teaching Cadre dated 24"' July,2024, the 
following SCTs/Gn, SOMs/IJMs, '^ATs/ATs. GTrs/lTs. Se.niov Qovis/QoriFu ' - 
PSHTs/SP^Ts/PSTs are hereby promoter to the post of SST (Bio-ChcnilSST (Phy-Maths), SST '/ 
(General ) noted against each BPS-.16 (Rs.ir X)0-S00-34000) plus, usual allowances as admissible 
under the rules on regular basis under the ex ling policy of the Prouineial Gouernnient, on the terms 
and condition gioen below with ini/nec/ioie feet and further they will be posted by the District , / ; 
Education Officer concerned on "School basec ; •A.ssr rBio-Chem) ; I ;.

.1. JNIOMOTJON OF SCT/CT TO TP. E POST OF SST rBrO-Chem) I>PS-l 6
TotalNo. ofSSTBio-Chem (M) Post.s vacant Posts
25% share initial recruitrnent 05
751^ share for Promo don. _______
40 96 Share ofprornotion ofSCT/Cl
Posts' available for pvomotion_____
Promoted through this oi'der

14
08J oS
07

S.N iXoinc oj' 
Official

JJiitc of 
Birth

J'rcsciil I'ldcc 
ofPo.'iLing

RemarksS.L.Noor 2 pluetn.l 'til liiu Uispir.uil 
of DEO (M) Bunher for further 
posting against SST (Bio-Chem) 
post on sc/100/ b(i:Uid.;;

^ 0*

J
I 1/

■. .51

Waked Zada ^1/28/1969GHSS CagraI 4i

BakhiAkbar ......... do......CHS CliufQlmt'.Itto ‘j/ti/19032! 5-7U)
Shamsiir
Rahman

ido—-98 CHS G’ons7ifl/ 2/20/1967 Z'3 ■ !!VI .f

Shah Shroz 
Khan ■do1/7/19O6CHS Rajooii Khan103

‘\bdul Ghafoor 2/2/196$ doCHS Torwarsok5 104
f. -;; <•

Bukht Rasool 
Khan6 .............do..............CHS Dewana Baba 3/3/1970124

I
; -i.

......Rahim Ttoda ■..........f/o--------20/6/1972CHS .hinntry 139

r:

riioiwcyrroivoi'' fsrri7si\s'i7vs'ri'(: n 11-:.postoj-ss'i'('ruO-chom^ nPs-.io 
TotalNo. of SST Bio-Chem (BH) Post vacant Posts

------------------------------------------
75^> share for Promotion._________________________
20 % Shave ofvroinotion ofPSPIT/S.PST/FST
.Po.sLs available for pronioLiun_____ _______________
Pi’omoted through this order 

19 ; V

: ■-lllf 

, H'^ii

05
14
04 I

04

04

Present
Place

-of POS Vi rip^ag':i5

Name of 
Official

S.N S.L. LU icof 
• -th .......

Remarks
Noo :ss--

Seroices pieced at the disposal of 
DEO (yj) Banner for further 
posting I
post on s^Aohl based..

t. j.-;,770/i96pRnhinanuilah CPS Kalpani3411 inst SST (Bio-Chem) • f
i
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Mohaiuincid 
liiihiiii

■L ---------do—
:\hh97^ailSSCdurciu

-------- du-----
■i/jo/ivoyClIb'TopoiIkilictdar9:i

^ ----------
initial recruit]]^--------

. shaveIgrPym9:IO^^
^ ‘y. f^havc ol'T)romononpJ__SAT//^

^%:;^77;7i?iTlahle for yvojnoliOIL-^^
d through this 07-dcr--------

So
an

:■ 6o

21
03
01

Promote
I'i^rweni J’iacu 1 ^>J RcinCirkn

liird^ •Name of
Offcinl

S.L. Scroiocs placed at the disposal of DEO (M) 
Eunner for further posmg agamst SST 
rnpnp.ral) vosf school base^------------ ---

ofpoiilirgS.No No
' ;• I GHS 8/i4/-9^0

Said Nawshad Anuiaiiiar ; •91

2/i/ir->yHabibur.
Kahman__

i:GHS Chcena
.iS ■■2

■do-
g/6/i:;d2ghnilmr '• GHS Dhevai ___ _

—
■23% '■•/inrn rcei'UtfifH-'iiJ-------- -------------------------- ■
75%lh9l2l9Zlr2IId2^912^^^ ------- - ■
4 % S/ia7:c o/azromorionoflS^Ai--------- ----------- ----------
Pouts rnunlahle fof" pvomoLion---- ^-----------l——

f„4 Ihrminh this order --------- ----------:J----- -----------

) JSPoS-JA^
So
20
GO

03

£L1
03

Promo
Present
Place 
of Posting

Dciicof - 
liiri/i

;?c/iinr/cs

of ff O
Bunner for further posting against SST 
rnr-.neral) nosronschool.basecL------------------

Name 0/ 
Official .•

S.LS.
.NoNo

2/5A970GMSMalkaFazal Rahim'.35,■j

GMS Jaba 
Amazi

Mustaqim
Shah

1/1/1977
52 •2

GHSS
Jangai

3/i6/i97<Fazal'SubUan593. •i,

; TO rTTEPOSTOiMSXlSmmMM^^ 
uac ni Posl.^; ------- -------------

share initial recruitment j-----
sliiira for PrornnjdoilL . .

9 % Share of promo tion o t S Qam/Q91-
Posts rirnilcihle foT promotionj/------ -—

^i>rnninted throtUfh this order----- -------

«r>
20
60
02— .,i—
02 ■ !; ■

02

■ :iAle of 
piylh

1 j>i'c.sctiC Pince 
ofPosting~s.n\ Name ofaffieUdS'.L.No

5c'/‘Utcc.‘5 pluocd at'tha dispose! of 
DEO (M) Bunner for further 
posting against SST (General)
post on school.based. 

■ ii; ^ 
‘i'-i"

■ 'i1:
0

G7dS.i'Ca!Q
A'he!a

.'24/i9‘^7BakhtZada221

■............do-............
• 'ii p■<25/1970GHS Batai' jDiciad Ullah

ri'iKii M'liitJ f'Wi'iifl.

272

f.
1

:■ ■ •<I
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SSTs (M) Bunner' 6• /• .
■’/ - ■'i-lil^lii>i:9Ai:^pvr^:SjtouJd he:iidvrucC(sdU^^ all conccu-nuc!. 

■ loajcypDit)iiilh-cmfiin ;
* (Ij"''' ' K'U TA/OA i'o' allowedJbr joining his duLy.

’}
'’A' !: lari.

■ y They will give an under taking to be recorded in i: eir scroice book to-the effect that if any over
payinent is.made to him in light this order will bo. r.couei irJ ond ifhe/she is wrongh/ promoted 

' Im/dhe will be }-eyei-sed: • . . '
S They will be governed by such rules and regulatioi .s as may be issued from time to time by the 

Govt. ' ' ' ,
. 9 Their pasLing.wlUbe made on School based, 'They will Iv.wc to serve at the place of posting, and 

their service is not transferable to anypther station
■ 10 Before handing over charge once aga.in‘\lh(i\r d< nnen! may bn dinckrd if they haUQ not the

. required relevant quiifications as per rulas\ they me../ not be handed over charge ofthc'post.

i

. (MukionniadRafiq KhaLtak)
; IHrector
Elementary and Secondary Education 
; Khybev -akhtunkhwa Peshawar.

/File No.2/Promotion SSTB-ib: Date ' Peshawar the yjfj'^^/2014. 
Copy forwarded for information and necessary action to the: -

1. Accountant General Khyher Pakhtunkhwa Peshawar.
2. Disadet Education Officer concerned 
3.. District Accounts Officer concerned 
4. Official Concerned.
•j. PS to the Secretary lo Govt:. KInjber PakhlunklhualdSi,SL^eparlmcnt.
6. P.A to the Director EStSE Khyher Pakhtunlcrwc^iisll(^i/a.r.

- 7. M/mte fd/l,
Dr: Dtr^tuiiAEstaby I

Elementc y a.-uAScemdary Education 
Khyber Pakhtunkhwa Peshawar

!

•k.b
Endst: No.
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f/2016
mmMM
§W.P- No.J3Sl::i

, District Bun^ 

, GHSSlralBandi
SST, GHSS, Gagra m

m
Relrmatullah

2 Shahbaroz IQian SST (SG)
3, toan,aiahSST(SC)GHsmwa«aB.ba

(SC) GHSDiwanaBaba

5. Abdur Raqib SST (G) GHS Bajkata

SST (G) GMS Banda
3 Kuz Shamnal. 

ena

SST (G) CHS Bagra

1.

m
:BakWRasoolKban

4.

Sher Akbar6.
1 Shairbar SST (G) GM

bZarSST(G)GHSChe m
SiiiAu• 8.

9 Habib-ur-Rehman
kat SST (SG) GHSS Amnawar

1 SST (G) GMS Alami Banda.
P

10. Shau
11 SubkaniGu-

Gul Said SST (G) GHS Karapa
d Amin SST (G)GCMHSDaggar

Skak(G) GGMHSDaggar

.12 I
['} •13. Sia

14. Sardar
15 israrUllakSSTCSQGHSCha

MahirZada (SST) GHS Shal Bandar.

Shir Yazdan SST (G) District Buner
ST (SG) GHS Shal Bandar

MiskeenSSG(G)GMSShargahy

nar ft

16.

17.
18. BahariALam

, District Buner
19. Petitioners

Versus
throughPakhtunkhwaof lOiyber 

E&SE Department, Peshawar.Government 

Secretary,
, :"‘^T.ESTi 

V^OEC 2016

1. D

tor E&SE, KPK, Peshawar. ourtDirec
r nffirer CM), Buner at DaggarDistrict.Education Officer

i.........Respondents
■r

. ,i
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PETITION UNDER ARTICLE 199

OF THE

OF PAKISTAN,

WRIT
OF THE CONSTITUTION 

ISLAMIC REPUBLIC

IhS
i
mmi1973.

Sheweth; SIM/-,f qcjT in BPS~16 were available That numerous vacancies of SS
since long and no steps 

against those posts, 

advertisement was 

media, inviting applications

those vacancies, but a rider was
, would not be

restrained from making

m1) min the respondent department
taken for appointments

2009 an

i

were
However, in the year 

published print
Wfor

appointment against
therein that in-service employees mmgiven 

eligible
applications.

miand they were
miI

of in-do belong to the category
not permitted to apply

That the petitioners 

service employees, 

against the stated SST vacancies.

.
2)

who were

adhoc/ contract basis 

later on 

of I<PK Employees 

2009 (Act No.XVI of

That those who were appointed
abovesaid vacancies 

the strength 

of Services) Act

on
3) were

theagainst 

regularized 

(Regularization

2009)

on

,‘-Aadhoc/ contractof the
, referred to in the preceding para, prompted

be the in-service

the regularization4) That
employees

left out contendents, may
who desired to take part in the competition

who did fall in the promotion

the
t

employees

or those
zone,

a^ested

nm ?ni6



1^1
3

//

f
decided vide aultimately

d 26.01.2015 (Aimex “A”)
f wh-icti werepetitions

consolidated judgment date
-f'

1
-ibid, thisthe’ judgment

consider the promotion
banding downThat while5) Spleased toHon’tale Court was i18 of the judgment, as also a 

in the concluding
imunder paragraph

made in that respect in ^ & 

: »

‘I*

quota
direction was 

para to the following effect;-
directed to workout

as above 

and 

till the 

would be

t
“Official respondents

backlog of the promotion quota

are
n §Umthe 30 days ■^1within

employoeSj
ntioned example,

the in-service mme
consider

backlog is

complete ban

If)is washed out, till then there 

fresh recruitments^'on S’?

Xha. ..e pefiSoaers w«e co„s,d«ed pro^dodon, 
"tuan. .0 .de dad^aps giv.a dp aapaa. CoaaUa ^ 

referred jadgiaeat, aad they
on yalioua dates rangiag flora 01.03.201

■•B”), but with itaiaediate effect, a.
laid doom by the aagust Supreme Court,

shall rank Senior

I
6)

above
promotion
31.07.2015 (Annex

against the law 

that the promotees of one batch/ year
batch/ year.

to the initial recruits of the same
in BPS-16 has not 

of the
seniority lisf'of the SSTs m

the legal obligation
That till date 

been
respondents to issue

7)
issued, as against

seniority list every year.

were having the required
though the petitioners

qualificutions 

available, 

prorhotion

8) That and the vacancies were also;.v much earlier
the benefit ofofdeprived

gainst the principle of law
but they were 

at that juncture, as a
•C'.,

13 Mm/' ' ATTE^TI^r
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/ mL
/ of Azam Ali

Muhammad
Court in the case•f-' laid down by the apex

SCMR 386 and followed in
. As such they were deprived

reported 1985 

Yousaf (1996 SCMR 1287)
from the enjoyment of the high post not only in

of financial benefits for years.

/

terms of

status but also in terms

and having no other 

remedy, the petitioners 

redress, inter alia, on

feeling mortally aggrieved 

and efficacious

• #9) That
1adequate

approach this august 

the following grounds.-

MCourt for a m
■pj

w
n-ROUNDS:

That the petitioners were equipped with all the requite

qualification for promotion to the posts of SST (BPS-16)
available but for

withheld and the

mA.

and also the vacancies were
were

mlong ago W
valid reason the promotions

retained vacant in the promotion quota,

not attributable to the

no f

posts were
•s .

creating a backlog, which was
per following examination by the

entitled to.
petitioners, hence, as 

august Supreme 

the back 

occurred;

are
the vacancies had

Court, the petitioners

benefits from the date

“promotions of such promotee (petitioners

irr the instant case) would be regular from
reserved under the

departmental promotion
date that the vacancy 

Rules for 

occurred’’

have a right and entitlement to the
ay the

That the petitioners 

; back benefits attached to the post from
ATTESTIFD

9».f- I

EXA?M.iNeM ^ 
Peshawar^'g^^®^^

DEC 2d16
-ft- •
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and availability of the
of the petitioners/r qualifications 

vacancies coincided.
of one and the 

to the

, have sat on the 

seniority list whatsoever

titioners being the promotees
be placed seniorThat the pe 

same
fresh appointees 

seniority list and uptill now no 

issued/ circulated.

C. • irequired to Ibatch, are
■'I, but the respondents

has been MlP
no seniority list has been

departmental 

Tribunal

of the fact thatThat in viewD. neither can file aissued, the petitioners
can have recourse to the Services

therefore, this august 

directions to

appoul nor
for agitating their grievances 

Court can issue appropriu-e 

respondents to ao. in ,ne
^.nrcipie of law laid down

uncements reported m PliD 19»t

the 

in view of
m

f-with law, m.
mi

the

prono 

SCMK325,etc. ;•

treated in 

of Article
not beenhave

gainst the provisions
the petitionersThat

accordance with law
E.

as a

4 of the Constitution.
trieir right to urge additional 

of the Court, after the stance of_the^ ^ 

known to them.

reserveThat petitioners 

grounds with leave 

respondents becomes

F.

prayer- %
its is, therefore, prayed thatO'lo on• r

In view of the foregoing 

of this petition

issue an

beHon’ble Court maythis
acceptance

pleased to . . ^
.reatag .he promoho” of .he pan..o««=

diiecion to the respondenB
from the date

appropriate

for
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,I,e vacancies had heccme
ae senioiity hstof^JJg!:

tKe petitioners

/ qualified, onthey were
available, and also to chcnlate

senior positions to
Ibeing M

16), giving
promotees againinst the fresh recruits. mmfound fitareto which the petitioners 

also be granted.
mremedy to 

and equity may
j\ny other 

inlaw, justice

I*

Petitioners

Through

IVIuhaminad 1
Advocate Sup^ ^^e Gourt

W
&

Ahhtafliyas ^
Advocate High Cour

hasCEB21FICA2E; petition on the subject matter
x9v iA//.

.teAd^ i

Case law according to need.1)
2)

DTEST

i 2p16;, ,V '
. t

y ••
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PF.SHAWAR HIGH COURT. PESHAWAR.

ORDER SHEET

x\
Order or other Proceedings with SignatU^ oT^dge/, 

---------------------------- ----

Dale of Order/ 
Proceedings. ••

jilfjWPNo. J951-P/20I6 M.01/12/2016.

Mr. Isa khan Khalil, advocatePresent:

ndc^ts.Mr. Rab Nawaz Khan, AAG for re:

Through the instant writWAOAR AHMAD SETR J.-

of anpetition, the petitioners have prayed for issuance 

appropriate writ directing the respondents to treat their promotion 

from the date,, they were qualified on and also to circulate the 

seniority list of SSTs BS-I6 by giving them senior position being

promotees against the fresh recruits. "

Arguments heard and available record gone through.. 

The prayer so made, in the writ petition and argued

2.

3.^ •.

of petitioners in two parts;at bar clearly bifurcate, the 

firstly, petitioners are claiming an appropriate direction to the

respondents to circulate the senior list of SSTs (BS-16). Yes, 

according to section-8 of Kliyber Palchtunkhwa, Civil Servants 

Act, 1973, for proper administration of service, cadre, or post, the

case

)

TESTED

16 D£C 2016
OUfiPesI?a>A
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appointing authority shall cause a seniority list ofthe members of

the time being of such service, cadre, or post to be prepared and

the said seniority list so prepared under subscction-1, shall be

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of January. In view ofthe

clear provision of law, the first prayer of the petitioners is

allowed with the consent- ot learned AAG and the competent

authority is directed to issue the seniority list of SST s BS-16, in

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

As regarding, the second portion of the petiton,4.

wherein they have asked tor appropriate direction to the

respondents for treating the promotion ofthe petitioners from the 

date they were qualified and vacancies had become available 

besides considering them senior being promotees against the

direct recruits is concerned, we are of the view that the same

and as such underpertains to terms and condition of service 

article-212 ofthe constitution this Court is barred to entertain that

portion of the writ petition.

In view ofthe above, this writ petition is disposed of2’
AX

? •.

)'EC 20161

Hr.
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with the direction to the respondents, as indicated in para-3,

■«i'

whereas the seniority and promotion being terms and conditions 'I ■■

9 •. of service is neither entertain-able nor maintainable in writ

jurisdiction. ' M*

;
A

>■

J U O G E

f ••ia.
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OTO BE TRUE C

16 •2

aV > :
Date iyf rresentation ot ^!)WCa;rciri._,.yi 
>0 of Piiv-os.........
Cs^pyiin-: .........
I i'of.........
Total.....................
T'otc of” i’i ;'-a.ray-pi ■-i.O'y...
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Coite of Oeiix ery <
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GOVERNMENT OF KHYBER PAKHTUNKHWA

OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER
i
i PhoMC#; 0939-510468

4

H

377 Email: edobuncr@gmail.com

7V0 X?-To ;■

The Director Elementary & Secondary Education 
Khyber Pakhtun Khwa Peshawar.

Subject; APPEAL /REPRESNTATION FOR TREATING THE PROMOTiON OF THE APPLICANTS FROM THE 8P’
DATE t-f HE HAS QUALIFIED ON AND THE VACANCIES HAD BECOME AVAILABLE. AND’ASLO TO •
CIRCULATE THE SENIORITY LIST OF SSTs BPS-16.GIViNG SENIOR POSITION TO THE APPLICANT
BEING PROMOTEE AGAINST THE FRESH RECRUITS'

i

Memo;-

J Enclosed please find herewith photo copies of applications along with court judgment in r/o the 
following officers are hereby submitted to your office for further necessary action .

'

s:no Name Post School Remarks
;

Rahman ullah1 SST iGHSSGagra
J

V-' 2 Shahbaroz khan SST GHS Shalbandai

3 Inamullah SST GMS Dewana baba

Bakht Rasoo!Khan4 SST GHS Dewana baba •;
5 Abdur Raqjb SST GHS Bajkata

6 Sher Akbar SST GMS Banda

Sharbar7 SST GMS Kozshamanal
i

8 Aub Zar SST GHS Cheena

Habib ur Rahman9 SST GHS Bagra
-fee-

Shaukat10 SST GHSS Amnawar

Subhani Gu!11 SST GMS Alami Banda

12 Gul Said SST GHS Karapa (
13 Said Amin SST GCMHS Daggar

SardarShah14 SST GCMHS Daggar

15 Israr ullah SST • GHS Chanar

;Mah'irZada16 GHS ShalbandaiSST

Shir yazdan17 SST GHS Maradu

18 Bahari Atam SST GHSShalBandai

Miskeen19 SST GMSSharghshy

jy-

I

I ;

mailto:edobuncr@gmail.com

