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" ORDER : kg
13" July, 2022 1. . Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant ofﬁce- of the Directprate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present

AN geN s : .,
- A N \\\ Vidé our“detalledborder of, today placce‘d in Service Appeal No.
TIN A\
\5’* BTN 2/2018 tltled “Abdur Rashid-vs- the Government of Khyber A

4 “»Q\

\\ Pakhtunkhwa through\Sec?étarrElementaryk& Se

gogmdary Education

s D(E&SE), Department Peshawar and others™ (copy placed in this file),
L&

ﬁhl{ appeal is also disposed of on the same terms. %osts shall follow

the events. Consign.

3. . Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

L

(KALIM ARSHAD KHAN)
' CHAIRMAN
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13.06.2022

3 .
“arguments on 13

: $25.11.2021 Proper DB is not available, therefore, the case is

N £
.~ adjourned tolg/q//a’f‘or the same ’gefore.E?B.?

. Learned counsel for the appellant present. Mr. Yakmin Khan, ADEO
R —_,!;f" ’
alongwith” Mf. Naseer-ud-Din Shah, Assistant Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground
that he has, not made preparation for arguments. Adjourned. To come up for

2022 before the D.B.

~
»

(_——-h_.—ﬂ

- (MIAN MUHAMMAD) ‘ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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05.08.2021 ‘ I_.eairned counsel for the appellant present.

Mr. Kabirullah Khattak Additional Advocate General alongW|th
Ubald Ur-Rehman ADO (thlgatlon) for respondents present.

Former made a request for adjournment being not ‘in
possession of the file today. This being an old case be fi xed in Iast
week of September 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B. ' '

- (Atig Ur Rehman Wazir) _ ) Ch%

Member (E)

. 23.09.2021 ' Counsel for the app»_ellah,t and Mr. Muhammad
Rasheed DDA for the respondents present.

Learned counsel for the appeliant requested for.
adjournment for preparation and assistance.  Case to
come up for arguments on 25.11.2021 before the D.B

Member(JudioaI) . o | | ¢

- ES
=,

/

e 4
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14.01.2021 “Junior to counsel for appellant and Kabir Ullah Khattak ™

Iearned Additional Advocate General anngwuth Ubaid ur Rehman
ADEO for respondents present.

a4

“Due to COVID-19, the case is adjourned to 01.04.2021 for
N the sarne as before,

READER

————ig

:

01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.

-~




C .
N

é .2020 Due to COVID19, the case is adjourned to .
/42020 for the same as before - E

06.07.2020 Dee to COVID19, the case is adjourhed to 31.08.2020 for
the same as before.

- 31.08.2020 Due to summer vacation, the case is adjourned to

05 11.2020 for the same as before.

~g

05.11.2020 Junior to counsel for the appellant and Addl: ‘AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. -' o

The Bar is observing general strike, therefore, the

matter is adjeurngd to 14.01.2021 for hearing before the D.B. -

(Mian Muhamm o Cha& an”"
Member (E) *




* - 03.03.2020

- seeks adjourn

CounSe_I for the appellant and Mr. Kabirullah Khattak,

‘Additional AG alongwith Mr. Muhammad Irfan, Assistant for

.‘-,_the respondents present. Learned counsel for the appellant

ent. Adjourned. To come .up for arguments

g | %é/
(Mian Mohammad (M. Amin Khan Kundi)
Member Member -

on 08.04.202Q



18.12.2019 Learned counsel for the appellant present. Mr. Kabir Ullah
Khattak learned Additional Advocate General present.
Learned counsel for the appellant seeks adjournment.

Adjourn. To come up for arguments on 26.12.2019 before

D.B.
X -
K. —
Member Member
26.12.2019 Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEQ for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

Member @'Z{;ber :

27.12.2019 Counse! for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

p— &
Mémber Member

09.01.2020 Due to gencral strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.
32

Mcm'ber Member



30.04.201_9 B Leamed counsel for the appellant and Mr. Muhammad

Jan learned Deputy District Attorney present. Learned counsel

- P .
PR T S

for- the appellant seeks adjournment. A@journ. Yo come up for

arguments on 15.05.2019 before D.B.

‘Member . o - Member

15.05.2019 N Counsel for the appellant and Addl. AG for the
\ o T respondents present.

— Due to demise of his father, learned Member of the
" ' ” Bench (Mr. Hussain Shah) is on leave. Adjourned to
T ‘ o 24.07.2019 for arguments before the D.B.

24.07.2019 Learned counsel for the appellant present. Mr: Zia
| Ullah learned Deputy District for the respondents presenf. |
L - Learned counsel for the appellant seeks adjournment.
- B Adjoﬁrned. To come ﬁp for arguments on 09.10.2019 before

D.B.

(Husséin Shah) S (M. Amin Khan Kundi)
Member R ‘ Member ! '
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© 24.01.2019 before D.B N

24.01.2019

28.02.2019

Counsel for the appellant and Mr. Kabirullah Khattak

learned Additional Advocate General for the respondents -

present. Learned counsel for the appellant fequested for

'rladjournment. Adjourned. To come up -for arguments on

T e R

Learned counsel for the appellant and Addl: AG for
respondents present. Appeal was fixed for arguments, however,
learned counsel for the informed the Tribunal that similar naturer ;_ }

appeals have been fixed for arguments before D.B.I, therefore,

- requested that the present appeal may also be fixed with the said

appeéls. Adjourned. To come up for arguments on 28.02.2019 before

D.B.I alongwith connected appeal.

_ q;}_ %‘f N
(Ahniad Hassan) (M. Amin Khan Kundi)

Member ’ Member

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD and Ubaidur Rahman,
ADO for the respondents present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019 -

before the D.B.

AY

M)%gber _ Chairman




15.08.2018 A - Clerk to counsel for the appellant and Mr. Kabir Ullath_Iw_lmk,\.'}
- learned Addilional Advocalc General present. Due to general strike of the ~

bar, the case is adjourned. To come up on 09. lO 2018 before D.I3.

~ (Muhammad Amin Kundji) \(Mu - mmacl Hamid Mughal)
Member J Member
i
17.08.2018 Clerk to counsel for the appellént and Mr. Kabirullah

Khattak learned Additional Advocate General alongwith
Mr. Suleman H.C for the rcspondenté present. Clerk to
~ counsel for the appellant secks adjournment as learned
counsel for the‘appellant is not in attendance. Adjourned.

To come up for arguments on 09.01.2018 before D.B

(Muhammad Amin Khan Kundi) | (Muhammad Hamid Mughal
Member E : Member
| Ty A 3
09.01.2018 Counsel for the appellant present. Mr. Muhammad Jan

DDA for the respondents present. Counsel for the appellant
seeks adjournment. Granted. Case to come up for arguments

on 21.11.2018 before D B

(Ahmed Hassan) (Muhammad Amin Khan Kundi)

Member Member
21.11.2018 ‘ Since 21.11.2018 has bee declared as public holiday

on account of 12 Rabi-ul- Awal. Therefore, the case is

adjourn. To come on 10.01.2019 before D.B.

READER




07.12.2017

13.02.2018

11.04.2018

26.06.2018

Clerk of the counsel for appellant present. Mr. Riaz
Painda Khel, Assist: AG alongwith Mr. Hameed Ur Rahman
AD (thlgatlon) f },};’J“t“ respondents present Written reply

submltted To come_up for rejomder and arguments on

©13.02.2018 before D.B.
(Gul%ﬁ%)

Member (E)

~ Counsel. for the*&ppellant present. Mr. Kabir Ullah
Khz::lak, Addl: AG for the respondent present. Counsel for the
appellant sceks adjournment for rejoinder. Granted. To comce up -
for rejoinder and arguments on 11.04.2018 before 1D.B.
e

“ Lo Gt
oot !

m

Counsel for the appellant and Mr. Ziaullah, Deputy
Distrigt Attorney for-the respondents present. Counsel for the
appellant seeks adjournment To come up for rejoinder and

Xrguments on 26.6.2018 before the D.B.

y 2 |
© Member : W

v
Learned counsel for the appellant and and Mr. Kabir Ultlah
Khaft'lk learned Additional Advécafe General for the respondents
pﬁ%m Lcamed .counsel for the appellant seeks adjournment.’
- Ad]:)m med. To come up for aiguments on 15.08.2018 before D.B.
? . e

o—/ '

(M uhammad Aq;n Kundi) (Muhammad Hamid Mughal)
Member Member

e




23/8/2017 | Counsel for the-appellant and Mr. Ziaulllah,

Deputy . District Attorney for the respondents
present. Learned Deputy District‘ Attorne\'/‘ :
 requested for adjournment. Adjourned. To come
up for written reply/comments on 4/10/2017

before SB.
N S (GULZEB )
o ' ' MEMBER
04. 1().201“‘7 o Clerk of the counsel for appellant present. Mr. Kabirullah

Khattak, Additional AG alongwith Mr. I-Iameed—uf—Rehman
AD (litigation) for the rcspondcnts also present. Written reply
‘on behalf of respondents not submitted. Learned Additional
AG rcquested for further ad;ournment Ad)ourned lo comC"
up for written reply/commcnts on 08.11.2017 before S.B. -

Y

(Muhammdd Amin Khan Kundl)
Mcmbcr

08.11.2017 - Counsel for the appellant and Mr. Usman Ghani, District
" Attorney alongwith Mr. Hameed ur Rehman, AD (Lit) for
respondents present. Written reply not submitted. Requested for

‘adjournment. To come up for written reply on 07.12.2017 before
S.B.

(AHMAD HASSAN)
MEMBER



3. 15.06.2017
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ol
- (:}iaﬁ‘ﬁr‘

g VIR

¥
{4

i

Counsel for the appellant present. He submitted preliminary
arguments that similar appeal No0.363/2016 titled Shireen Zada-vs-
Education Department has already been admitted to regular

hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal -
this appeal is also admitted to regular hearing on the basis of the
submission of the above mentioned plea. The appellant is directed
to deposit securify and process fee within 10 days. Thereafter

notices be issued to the respondents for written reply/comments

/25.07.2017 before S.B. L

hairman

Vo s

TyLN L
Y

-Counsel for the appellant present. Security and process fee
have not been deposited. Counsel for the appellant seeks further
time to deposit the same. Granted. Security and process fee be
deposited within 7 days. Thereafter, notices be issued to the
respondents. To come up for written reply/comments on

23.08.2017 before S.B.

L5

-



i N Form- A
| FORM OF ORDER SHEET
: Court of
| ~ Case No, 495/2017
- S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
i proceedings
| 1 2 3
" - 23/05/2017 The appeal of Mr. Miskeen presented today by Mr.
Akhtar Ilyas Advocate, may be entered in the institution
R Register and put up to the Worthy Chairman for proper order
please.
R' S R -~
PR, 117
| 2- 25/—3‘,/ 7

This case is entrusted to S. Bénch for preliminary hearing

to be put up there on /) - é,/?

CHA AN
A
1 \L‘\"-if‘r")v R
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’BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
S.A. No.Mszon
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Govt. of KPK through Secretary, (E&SE),
Department, Peshawar and others............ e Respondents
INDEX -
S.No. | Description of documents. Annexure Pages.
1. | Appeal (— 3
2. Copy of consolidated judgment dated A .
31.07.2015 L S
3. Copy of appointed order 22.07.2015 B 26—
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Kiyber Tepukhva
S.A. No. /2017
» Diapy I.\'o.—f-w :
Maskeen SST Y
S [20/7

GMS Sharghashy District Buner BDutea
............ Appellant
Versus -

1. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. - Director, Elementary & Secondary Edlication, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1)  That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments against those vacancies, but a rider was given therein
that in-service employees would not be eligible and they were
restrained from making applications. '

2)  That the appellant do belong to the category of in-service employees,
who were not permitted to apply against the stated SST vacancies.

That those who were appointed on adhoc/ contract basis against the
abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularization of Services) Act, 2009 (Act No.XVI of
2009)

23 [ r, » 4)  That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted the left out contendents, may be the in-
service employees who desired to take part in the competition or those
who did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.2015
(Annex “A”)




6)

7)

8)

9)

10)

11)

2

That while handing down the judgment, ibid, the Hon’ble Peshawar
High. Court was pleased to consider the promotion quota under
paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the following effect:-

“Official respondents are directed to workout the backlog of
the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 22.07.2015 (Annex
“B”), but with immediate effect, as against the law laid down by the
august Supreme Court, that the promotees of one batch/ year shall
rank Senior to the initial recruits of the same batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued,
as against the legal obligation of the respondents to issue seniority list
every year.

That though the appellant was having the required qualification much
earlier and the vacancies were also available, but he was deprived of
the benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the
appellant was at promotion zone at the time of Regularization of
Adhoc recruits of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect.

That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

That pursuance to judgment passed in W.P.NO.1951/2016, the
appellant filed departmental appeal (Annex “D™) to respondent No.3
through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following;:-

GROUNDS:

A

That the appellant was equipped with all the requisite qualification
. for promotion to the posts of SST (BPS-16) long ago and also the
vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,



creating a backlog, which was not attributable to the appellant ,

hence, as per following examination by the august Supreme Court,

the appellant are entitled to the back benefits from the date the
- vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental
promotion occurred”

B. That the appellant has a right and entitlement to the back benefits
attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same batch, are
required to be placed senior to the fresh appointees, but the
‘respondents have sat on the seniority list and uptill now no seniority
list whatsoever has been issued/ circulated.

D.  That the appellant has been discriminated, which goes against the
provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law as
against the provisions of Article 4 of the Constitution.

F. That appeliant reserve his right to urge additional grounds with leave
of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate
direction to the respondents for treating the promotion of the appellant from
the date he was qualified on, and the vacancies had become available, and
the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice
and equity may also be granted.
ppellant 7
Through
AKhtfar fya
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contep*k of the
accompanying Appeal are true and correct to the best of n:éWlédg 2 and
belief and nothing has been concealed from this hon’ble, firt”




JUDGMENT SHEET
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et
PESHAWAR HIGH COURT,PESHA WAR\\k/
| (JUDICIAL DEPARTMENT) oy
{r { Q /.’S !
Writ Petition No.2905 of 2000. \, L
. N\ :
. VD D *
ATTA ULLAH AND OTHERS............. PET/T/oNEg \2\“’__./
VERSUS. K

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing /\, (‘ O /_L Q(H'/SH

Appellant/Petitioner hm b{fhuﬂdm Y && K Ac ')//(Hvd?( £ <70

Res’””de”‘b'\ (SWCL&Y Al Loza Adeeate &
(b’c@b(b{ A‘f’\rJ\(LJ g&\]“’\ AAC_}

WAQAR AHMAD SETH,J:- Through this single

Jjudgment we propose to dispose of the instant’Wn'r Petition
N0.2905 OF 2009 as well as the connected Wit Petition
Nos.2941, ‘ 2967,2968,3(‘;)»76 3025.3053,3189,3251,\2:2_‘22 of
2009,49(7‘,5;56,664,1l256,1;562,1685,‘1696,2776,2230,2{501,2696,

2728 of 2010 & 206, 355,435 & 877 of 2011 as common

/,/' question of law and fact is invelved in all these petitions.

..‘\\\n N




2-

®» .

approached this Court under Article 199 of the Constitution of

The petitioners in  all the writ petitions

have

Islamic Republic of Pakistan, 1973 with the following relief:-

.

“It is, therefore, prayed that on acceptance

of the Amended Writ Petition the ‘above
noted Act No.XVI 2009 namely ‘The North

West Province Employees (Regularization

of Services) Act, 2009 dated 24" October,
2609’ being illegal unlawful, without
authority and jurisdiction, based on
malafide intentions and being
unconstitutional as well as ultra vires to

the basic rights as mentioned in the

- constitution be set-aside and the

respondents be directed to fill up the above
noted posts after going through the legal
and Iawfu{ and the pormal procedure as
prescribed under the prevailing laws
instead of using the short cuts for obliging
their own person.

It is further prayed that the
notification No.A-14/SET(M) dated
71.12.2009 and Noté’ﬁ_c-ation No.A-17/SET(5)
Contracf-Apptt:zoos; dated 11.12.2009, as

well as: g Notification

No.SO(G)ES/1/85/2609/SS(Contract) dated

B e T

e e T PR ST NT



D ]

31.05.2010 issued as a result of above
noted impugned Act whereby all the private
respondents have been regularized may
also be set-aside in the light of the above
sabmissions; being il)egal, unlawful, in-
consfitutional and against the fundamental
rights of the petitioners'.

Any o.ther relief deemed fit and
proper in the _éircum's-tances and has not
been particular- asked for in the noted Writ

Petition may also be very graciously

granted to the petitioners”.

3- It is averred in the petition that the petitioners are

sotving in tho Education Dopartmoent of KiPK working postod

us PST,CT,DM,PET,AT,TT, Qui and SET in different

o.

Schools; that respondent;; No.9 to 1359 were appoihtec.? on
adhoc/éomract basis. on different times and lateron rhé.‘r
service were regularised through the North West Frontier
Province Employecs (R()g{u/:.r/‘(zalion of Scrvices) Acl, 2?09;
that almost all'ti?e pe[,f_-ﬂom_ars have got the requ;_ired

qualifications and also got at their credit the length of seenj:ice;

% that as per notification 1o SO(S)6-2/97 dated 03/06/1998




p

the qualification for appointment/promoﬁon of the SET
Teachers BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the

basis of batchwise/yearwise open merit from amongst the

candidales having the prescribed qualification and remaining

25% by initial recruitment through Public Service
Commission whereas through the same notification the
qualificatk).n for the appointment/promotion of the Subject
Specialist Teachers BPS-17 was prescrfbed that 50% shél/
be selected by promotion on the basis of seniority cum "
fitness amongst the SETs bossessing the qualification’

prescribed for initial recruitment having five years service and -
remaining 50 by initial recruitment through the Public Serv.icé

® ..

Commission and the above procedure was adopted by the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made i5 the light of the above
notification. It was further averred that the Ordingncc_n
No.XXVII of 2002Anotified on 08/08/2002 was prohulg:aieg?
under the shadow of which some 1681 posts of d/ff>rcn

cadres were advertised by ihe Public Service Commigsion.




>

That before the promulgation of Act No.XV/ of 2009, it was
practice of the Education Department that instead of

promoting the eligibie and competent persons amongst the
teachers community, they have been advertising the above

noted posts of SET (BPS-16) and Subject Specialist (BPS-

_17) on the basis of open merit/adhoc/contract wherein it was ,

clearly mentioned that the said posts will be temporéry and
will contimlje only for a tenure of six months or till the
.appo-/'ntment by the Public Serviced Commission or
Departmental Selection Commilttee That after passing the
KPK Act No.XVI of 2009 by the Provincial Assembly the
fresh appointees of six months and one year on the adhoc
and contract basis including respondents no.9 to 1351 wi\_fh a
clear afﬁdavitfor not adop;ing any legal course to make their
services regularized, haye been /75ade permanent and

regular employees w/7erQas the employees and teaching

‘staff of the Education Department having at their credit a

service of minimum 15 to maximum 30 years have byuen:

T

ignored. That as per coniract Policy issued on 26/10/2902

the Education Department was not au{horised/entit/ed-to

®..

[P VNP R" T

X
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make appointments in BPS-16 and above on the contract

brasis as the only appointing authority under the rules was
Public Service Commissiqn. That after the publication made

by the Public Service Com-/'nission thousands of teachers
eligible for the above said posts have already applied but
they are still waiting for their cél/s and that through the above
Act thousands of the adhoc teachers have been regularized
which has been adversely effected the rights of the
petitioners, thus having no efficacious and adequate remedy
available to thé petitioners, the have knocked the door of this
Court through thé aforesaid constitutional petitions.

4- The cbncemed official respondents have furnis{éed.
parawise comments wherein they raised certain Iegé/ gnd
factual objections includingg thg question of maintainabi/it;; of
the writ petitions. It was fc:‘tffther stated that Rule 3(2) of fhe
N.W.F.P.  Civil Servantg (Appointment,  Promotion &
Transier)Rules 1989, au(};orisgd a department to lay dqwn
mefh_bd of appointment, 'égua/é'fication and other condiz‘igns
applicable to post in censuitation  with Estab/ishmen;j &

Administration Department a/;)d the Finance Depaﬂmgnt.




Nod -
- I3

That  to improve/uplist the standard of education, ;he
Government rep/aced/amehded the old procedure i.e. .1 OO%
including SETs thfoug‘h Public Service Commission KPK l;for
recruitment of SETs B-16 vide ‘Natification No.SO_(PE)/J;
5/SS-RCNo! Il date:! 18/01/2C11 wherein 50% SSTs (SET)
:shall be selected by promotion on the basis of seniority cum
fithess iri he following ménner.'~

z”(;) Forty percent from - C7; (Gen),
CT(Agr), CT(Iindust: Art) with at least 5
| years service as such and having the
qua/iﬁcation mentioned in column 3.

(i)~ Four percent from amongst the DM
with at least 5 years service as such and
having qualification in column 3.

(/'{f) Four bCI'cor7f from amongst the PE.T
with at least 5 years se/vice» as such and
having qualification menfioneq in colu-mn 3.
(iv)  One percent amongst /nsz‘ru\ctfona/

1 Material Specialists with at least 5 years

o
B
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service and having qualification mentioned

in column 3.”

It is further stated in the comments that due to the
degradation/faﬂ of quAa/ity education the Government
abandoned  the  previous recruitment  policy  of
promotion,;Jppointmeht/recfditment ané‘ in order to improve
the standard of teaching cadre in Elementary & Secbndary
Eo‘ucatiorj Department of KPK, \—/ide- Notification dated
09/04/2004 where/‘n- at sernal ‘No. 1.5 in column 5 the

appointment of SS prescribed as by the initial recruitment

and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Services)Act,
2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,
lawful and in accordance, with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction,

therefore, él/ the writ petitions are liable to be dismissed. -

5- We have heard the learned counsel for the parties and

have gone through the IfBCb!'d as well as the law on the
o )/

/‘f Qll.‘lwel:v‘),.{li R
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6- The grievance of the petitioners is two fold in respect

of- Khyber Pakhtunkhwa, Employees (Regularization of

Services) Act, 2009 firstly. they are alleging that reqgular post

in different cadres were advertised through Public Service

Commission in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid, they could

not made through it as no further proceedings were
conducted against the advefﬁsed 'post aﬁd secondly, they
are .:zgitating the legitimale  expectancy regarding their
promotion, which has been blocked due (o the i block
induction / regularization in a huge number, courtesy Act, No.

XViof 2009.

7- As for as, the first contention ofv advertisement and in

block regularization of employees is concerned ir this -
respect it is an admitted fact that the Government has the -

nght and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission
and secondly no one knows that who could be selected in
open merit case, however, the right of competition is

resérved.  In - the instant case KPK, employees

RIS aa




(R :Jilarization of Services) Act,

10

2009, was p/'omu/gare_p‘,
which in-fact was not the first in the line rather N.W.F.P (now
Khyber Pakhtunkhwa) Civil Servam‘s (Regu/arizatfon of
Services)” Act, 1988 NWFP (now Khyber Pakhtunkhwa)
(Reg.iation of Services) Act, 1.989 & NWFEP (now Khyber
Pakhtunkhwé) Adhoc  Civil Servants (Regularization of

Services) Act 1987 were also p}omulgated and were never

challenged by anyone.

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under:-

S.2 Definitions. (1)---

Ey—

aa) “céntract appointment”
means appointment of a duly
qualified person made. otherwise
than in accordance with the
prescribed method of recruitment.
b)  “employee”  means an
adhoc or a contract employee
appointed by Government on
adhoc or con_,trac%‘basis or second
shirt/night s,’hift" but does not
include the émployees for project

post or appointed on work charge

Sav Setahiey

s

-y

,',7“-"_"‘:
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basis or who are paid out of
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization of _services of

certain employees, ---- All
employees including
'recommendee of the High Court
appointed on contract or adhoc

basis and holding that post on 315
December, 2008 or till the

.

comriencement of this Act shall
be deemed to have peen validly
‘appointed on regular basis having
the same qualification and

experience for a regular post;

9- The plain reading of abdve sections of the Act, ibid,

would show that the Provincial Government, has regularized
the “duly qualified persons’, who were appointed on contract

basis under the Contract Policy, and the said Com‘racf Policy

was never ever challenged by any one and the same .

remained in practice il the commencement of the said Act.’

Fetitioners in their writ petitions have not quoted any ‘si{-gg/e

incident / precedent showing that the regularized employees

“under the said Act, were not qualified for the post against

et m—p——— e aam e
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wh, o

documents showing that at the time of their appointment on
contract they had made any objection. Even otherwise, the

Superior gourts have time and again reinstated employees

whos:  appointments were declared irreqular by the

Government Authorites,  because authorities being

responsible for making irregular appointments on purely
temporary and conlract basis, could not subsequently turned

round and terminate services because of no lack of
qualification but on manner of selection and the benefit of the

lapses committed on part of authorities could not be given to

the employecs. In the instant case, as well, at the time of

dppointment no one objected to, rather the Aauthoritie.s

committed lapses, while appointing the private respondent:s

and others, hence at this belated stage in view of number of

judgments, Act, No. XVI of 2009 was  promulgatec

Ed

Interestingly this Act, is not applicable to the educaﬁoz_}

department only, ratner all the employees of the Provinc/é{

Government, recruited on contract basis till 31° Decembe:

2008 or till the commencement of this . Act h

ave been

<1 they are regularized, nor had placed on record any

s g
. : FD\;}:..‘,
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regularized and those employees of to other departinents

Who/have been regularized are not party to this writ petition. -
i0-  All the emp/oyeeé have been re‘gu/arized unde( the
Act, ibid are duly qualified, eligible and §émpetent for the
post against which they were appointed on contract basis
and this practico remained in operation for yoars. Majority of
those emp!o}ees getting the ber7¢ﬁt of Act, ibid may have
become overage, by now for the purpose of recruitment
against the fresh post,

171- The law has defined s&ch type of legislation as
“beneficial and remedial”. A beneficial legisiation is a
statue which purports to confer a benefit on individuals or a
class of persons. The nature of such benefit is to be

exiended relief to said persons of onerous obligations under

~contracts. A law enacted for the purpose of correcting a
defect in a prior law, or in order to provide a remedy where . |

non previously existed. According to the definition of Corpus ]

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an gxis{ence grievance, or introduced

regularization conductive to the public goods. The challenged

P




Act, 2009, seems to be a curative statue as for years the

then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments

were made aftef proper advertisement and on the

. recommendations of Departmental Selection Committees.
12- - In order to appreciate the arguments regarding
Leneficial legisiation it is important to understand the scope

and meaning of beneficial, remedial and curative legislation:.

Previously these words have been explained by N.S Bindra

‘.1_interpretation of statute, tenth edition in-the following

manners.-

“A statue which purports to confer a
benefit' on individuals or a class of
persons, by . réliving them of
onerous obligations under contracts
entered into by them or which Vtend
to protect .persobs against
oppressive act from individuals with
whom  * they stand in certain
relations, s called a beneficial
legisiations....In interpreting such a
statueo, the principle ostablishod is
that there is fzo room for taking a
" narrow view but that the court is
entitled to be Qenqrous towards the

- persons on whom the benefit has

——
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e

been conferred. It is the duty of the
court to interpret a provision,
especially a beneficial provision,
Liberally so as to give it a wider
meaning rather than a restrictive
meaning which would negate the
very object of the rule. It is a well
settled canon of construction that in

constructing the provision of

beneficent enactments, the court

should adopt that construction
“which advances, fulfils, and furthers
the object of the Act,. rather than the
one which would defeat the same
and render the . protection
illusory..... Beneficial provisions call
for liberal and broad interpretation
so that the real puipose, underlying
such enactments, is achieved and
full effect is given to the principles

underlying such legislation.”

beecn explained as:-

"A remedial statgte is one which
remedies defect in ijhe pre existing law,
statutory or otherwi;se. Their purpose is
to keep pace with tbe views of society.
They serve to keep ‘our system of

Jjurisprudence 'up to date and in

Remedial or curative statues on the other hand have

e
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167

harmony with new ideas or conceptions

- of what constitute Jjust and proper

- human  conduct. Their legitimate

purpose is to advance human rights and
relationships. Unless they do this, they
are not entitled to be known as remedial
legislation nor fo be liberally construed.
Manifestly a construction that promotes
improvements in the administration of
justice and the eradication of defect in
the system of j'urisprudence should be

favoured over one that perpetuates a

wrong”.

-Justice _Antonin Scalia of the U.S. Supreme

Court in _his book on Interpretation of Statute

States that:

13-

“Remedial  statutes are
those. which are made to supply
such defects, an“'d abridge such
superfluities, in the common law,
as arise from either the general
imperféection of all human law,
from  change of time and
circumstances, frbm the mistakes
and unadvised determinations of
unlearned (or even learned)
judges, or fron an} other cause

whatsocever.” -

The legal propositior: thgt emerges is that generally

beneficial legislation is to be given liberal inter,oretaz‘ion,_ the

henelicial legislation must carry curative or remedial conte:t

N o e Y




L.A.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR 1041. Even otherwise, under Rule 3
(2) ol the Khyber Pakhtunkhwa (Civil  Servants)
(éppointmenf), promotion and transfer) Rules 1989, authorize
a depan‘mentl to lay down method of appointment,
. .. \
qualification and other conditions applicable to the post in
consultation with Estahlishment & Administrative Department
and the _Finance Department. In the instant case the duly

elected Provincial Assembly has passed the Bill/Act, ‘which

was presented through proper channel ie Law and

Establishment Department, which cannot be quashed or

declared illegal at this stage.

15- Nowvcoming to the second aspect of the case, that
petitioners legt'timarelexpectanc;/ in the shape of promotion
has suitered due to the pron‘n;;igaﬁoh of Act, ibid, in .(hfs
respect, it is a long standing principle that promotion is not a
vested right but it is also an established principle that when
ever any law, rules or instructions regarding promotion are
violated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested right

TED
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Such legislation must therefore, either clarify an ambiguity or
an omission in the existence and must therefore, the
explanatory or clarificalory in nature. Since the petitioners
does not have _U)o vested rights to be appoinled o any
particular post, even advorf:’seclbng and private respondents
who have being regulem’zgd are having the requisite
qualification for the post against which the were appointed,

vide challenged Act, 2009, which is not effecting the vested

right of anyone, hence, the same is deemed fo be a.

benenciai,  remed ol and  curative legislation of the

Parliament.

14-  This court in its earlier judgment dated 26" November

. were challenged has held that this court has got no

of the Constitution of Islamic Republic of Pakistan, 1973, as

of service, would not be an exception to that, if seen in the

‘Ifghf of the spirit of the ratio rendered 'in the case of

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act, 2009,' vires -
jurisdiction to entertain the writ petition in view of Article 212

an Act, Rule or Notification effecting the terms and conditions.

§ ermeeimr i amoTE
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but fholse who fall within the promotion zone do have the
r;'ghz‘ fo be considered for promotion. |

16-  Since the Act XVI of 2009 has been declared 1
beneficial 'ar?d remedial ‘Act, for the purpose of all those
employees who were appointc?d on contract and may have
bge.c.:ome overage and the. promulgation of the Act, wés
necessary to givén them the protection therefore, the other
side of the ;.);'cture could not be-brushed a side simply. It is
the vested right of in service employees to be considered for
promotion at their ;)wn turn. W\he/‘e a valid and proper rules
for promotion hév’e been fram.éd which ;zre not givén effect,
such omission on the part of Government agency amounts
to failure to perform a duty by law and in such cases, High
Court always has the jurisdiction to interfere. In ;servfce
employees / civil servants could not claim promotion to a
higher positiori as a matter of legal rigi;f, at z‘be same time, it
had to be kept in mind tﬁét all public péluers were in ‘the |
nature of a sacred trust anp' iis functionary are required. to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such




principles was liable to be restrained by the superior courts in

their jurisdiction under Article 199 of the Constitution. One
could not overlook that even in the absence of strict legal
right there was always legitimate expectancy on the part of a

senior, competent and honest carrier civil servant to be

- promoted to a -higher position or to be considered for

promotion and which could only be denied for good, proper
and valid feaslons.

17-  Indued  the petitioners can not claim t)_?e/r initial
appointments on a higher post but they have every right to |
be '”(fonsfdered for promotion in accordance with  the

p/'omofion rules, in field. It is the object of fhe es'z‘ablishmlenfl
of the courts and the continue existence of courts of law is to‘
dispense and foster jusﬁce‘and to right the wrong ones.

Plv/prSG can never he complotely aclioved unless the Vm

Justica dono was uncdone and uiiless the courts stepped in

and refused lo perpeluate whéti L-va__s patently unjust, unfair
and un_lawfu/, Moreover, it is the du/}{ -of public authorities as
appointment is a trust in the hands of public authorities and it

is their legal and moral duty to f;jfsc/}arge their functions as




‘.

£

trustee with complete (ransparency as per requirement of

law, so that no poerson who is eligible and entitle to hold such

post is excludaod from the purpose of seloction and is not

depived of iiis any ..yht.

@ .Considering the above seltled principles we are of the
-

firm opimion thal Act, XVI of 2009 is although beneficial and
remedial legislation but its enactment has effected the in
;ervfce emp/oyées who were in the promotion zone,
therefore, we are convinced that to the extent of in service
employees / petitioners, who fall within the promotion zone
have suffered, and in order tq rectify the inadvertent mistake
of the respondents/Department, it is recommended that the
_promotion rules in field be - implemented and those-
employees in a bam'cular cad_ré to which certain quota for
promotion is reserved for in service employees. the same be
filled in on promotion basis. In order to remove the ambiguity
and,confusion in this respect an Qxan'aple is qqoted, “Ifin any
cadre as per existence ruies, appointment fs to be made on
50/50 % basis ie 50 % ir?gtial recruitment and 50 %

promotion quota then all lthe employees have been




.

£ %/

. regularized under the Act in question be calculated in that
|

cadre and equal number i.e remaining 50 % are to promoted

from amongst the eligible in service employees, other wise,

+

eligible for promotion on the basis of sonority cum fitness.”

4

‘o= In view of the above, this writ petition is disposed of in

the following terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009 is held as bencficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Official respondents are directed
to workout the backlog of the

promotion quota as per above

S . mentioned example, within 30 days and
o ‘ consider the in service employees, till
Lot REET the backlog is washed out, till then |
’ T there would be complete ban on fresh 7 4
. .t l-a'- . e . P y K p .‘4.
R R recruitments. .{/"4, // Jriee _‘_,,{7/7,'1‘ A /
e . Order accordmgly./ 3 A A / /
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“ PH No.o

. S ._.--Cbzised:iéz’r{;upon*thé. ricdm:iieric{atib:i‘s":of ‘the " Départmental Promotion
Committee and'in-purswance of -g?w.Govcniment.ofKiryberf Pakhtunkhwi Elemestary and:Secondary’
Edveation Notifica Hon, NoSO(PE)/éfs/SSRC/Meéting/zms/'reachm‘g~_ Ct_z'd{-e; a‘a{g;{. 2¢thJ uly',gozq,‘ {I:e .
*adtllging  SCTs/CTs, .-SDMs/DMs, 3~_---SATS‘]AT_S,‘:.'..~,‘SII$/I7?5,1-;{;:;.S.e.x.uo - :Qaris/Qaris;
PSHTs/SPSTs/PSTs aré herebiy promoted 10, the- oSt of. SST (Bio-Chem),$ST (Phy-Maths), SST -
VL {tieneral ) noted against. cdch?'BPS:}6.(R§.100q03800-3400b) ‘plius’ usual gllozuance; as qdm:sszbie_
“towdder the rules on-regular basis under-the existing policy of the Provincial Government, on the terms
wned condition given below with immediate effect gnd:iﬁn'ther.rhey_wr’l[.-be, posted by the District

. Fducation Officer concernizd . . . e T e e
L PROMOTION OF PSHT/SP: TQ THE POST OF Q:Chém) BPS-16

- (M) Posts vacant Posts . 19

p sharceinitial recruitnient. e o5

: e Jor Promotion. ... . . . 14 .
1.20.% Share of promotion-of PSH T/SPST/PST . 04

N 1Losts available for promotion - Sl o e L . . 04

e I.M%omoted Uuough this.order - N : ] 93 _

I . H e A Present i . ' f

¥ ‘:'.\ I ‘(\)};".‘(‘;f . Pluce ) gf‘_‘;‘of . { Remenrks A
LU N Ecnd cra 1l ef Posting A 4

’ ) R Services. ;.ﬂaced at the dispesal of
. !S‘gi(! Hysein QJ’Sﬁigt}ni. 12/08/1977 DEO._.{M) J.Bunner [or_fm-rher
i.Su.‘-lz.' .- | Takhtaband o o7 . | posting against SST- (Bio-Chemn) |-

. -|_post. : o
Da_uln{ Khan g:: ;f.'ngfr 04./03/}9'85’ . C L - A )
: i;»‘ {1116 .Zdit§<l Al gﬁgff’?a '20/'4/1982 " ----—-'--da~---—.-...‘._._

3

B. SST-(Phquathsl' .
= . .

& PROMOTION OF PSHT. P,
. ‘ Total No. o[’SST,I?hy-Riaths,;(IW-).
e .;35_‘4&}_5h(lr‘e-_ijl_i;-ia'[<iibhruit1niznrt.-;.~;-'.,‘. .
“ ';5'_%-‘4‘,"719r-c’ﬁ)i::‘[’ro’fizb'tio'it;«:.-‘.-,:'_-:o; T o P R I R 7
3 j!l_q‘r;'ej'bﬁjirtdnliitiéh{oj_TPSHT,?SPST/PST, s L .
{ available for promotion AN

. : i c 04 .
f ated through this order v. T 01
- N >
Ca PSSl | Nene of . Present Dateof |'_ . .. o . T .
; i No Oj]fcial Jj’lace . Birth - ‘lRe)narks . )
LN ) i of Posting 4" $

- Services placed at the disposal'- of .-
30/3/1982 | DEO (M) Bunner for Suather podting:

. IS B : " uqainst SST (Phy-Maths) ffost..
1] C. SST(GeneraQ. ) ) ) . C R

3 . ’ - H .
V2 1203 ’ Haider l(_i{(?m' GPS Kadal i

- LROMOTION OF SCI/CT T0 THE PO, F SST. (General) BPS-1¢ .
[ Total No. of SST Gerieral (M) Posts vacant Posts . eg ] 12
¥. 1.25% share Qli_tjal'recrggmcnr C e M . o6} - {
: I’ Z5% share for Promotion, . - 18
o 140 % Share oL promotion df SCT/CT - s . i 19
i j“{‘{oggg avadlable for proviotion e .10 |

il":;p_a_nn(;}:g_z'(_l.“(_l_‘z_muqi.t__g!xjs order L ! 99 - ‘1 '
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| Nowme ;)f O_ﬂ}'cinl ;}ﬁ:::;,gacc g;:‘;;'"f | Remarks . .
& . : Services placed at the disposal
y I T . Bunner for further
M.Riaz Ur Ralunan | GHS;Dagai -» . 13/12/19@ : gs?tig g‘;& ;,n::': ’gST S p Geﬁ:; ral)
' Hakhi Sher i g‘:{f PR }o/.(j6/197o B {1
Zarin Zada' GHSTotalai™ ™ 07/01/195¢" - . —-—-do——-m .
fzhard Hag GMS Mirzakay 18/01/1960 ———edp e |
Safarash Khan GHSTotalui ~ |-01/04/1965 S W
] Fuzli Wadaod gffm hushto 3)/03/1966 R -
el .o .
29 Sher Akbar: GCMHS Daggar 14/03/1960 e+ LERRSS S :
& : .'f.’;‘ 1 Maskin = ) gﬁDeW"a { 18/04/1965, S S .
. g ay ' Sherin Zada ' GHSS Gadezi 01/01/1966 e t——

PROMOITION OF PSHT

P,

~

T

POST *SST (General) BPS-16. .

L
'

[ 7otalNo. of SST Gendral (M) Posts.vacdnt Posts 24
| 25% share inifial recruitment : - 96.
752 share for Promotion. - . 18
20 % Share of promotion of PSHT/SPST/PST o5
Posts available for priomotion . 95 .
ILromoted through this order . o5
!.'__V,. ST iresint P D 'qf: :
8. : ; . ent Plice ale .
! o ‘L\"-"v 'Nnnf': of Officiul I of Posting sirih . i:bzmgzrla .
}- . < F T Sarvices placed at the disposal of
. . . . . . . . : . . h
. ,’ 1 55 | Seid Ahmad _; (:'I’:{'I'Mf Banr :7/9/;9.6? . gﬂifol"!9.(?290?::("f’sﬁfm(aff:;:-:{s
L_ J N [ I psst. e
. : » .;. 6 r«mshnr(ff Khian i (G7P88or Gnk-r{nd :9/_03/496? ----—T'-dc-:_'....--....
) ! 1 . ., . ! PS Jawor . - e e
. 1-: Jljd Ybaid Ullah Nog 20/2/1962 N — .—dq
L1 18 Rkt Zaman . 1°GPS Kotwoal - | 19/4/1968 . ————do-- ~,
{ 8 ims ! l'nusu/.Am:l'n | GPSNawugai No 2 Jy08/1966. - --.—-.--do- :
. 3 PROMOTION OF SDM/DM TO ST OF encral) BPS 16 - -
. L Total No. of SST General (M) Posts vacant Posts 24
25% share initial reciitment R 06
75% share for Promaotipn. ‘.18
.4 % Share of promotion of SDM/DM o1
Posts available for promotion ) o1
" UPromoted through this order b . o1
T A ’ " " L LT, F .
S.L - Present oo '
SN Name of N -Date of
© ] aN Official : h;::'s(hu Birth Rm"i’;h . ;
) S GHS: . Servicer placed at the disposal of DEQ) -
112 | Nusib Shah:, Gm ts'hnl 4/13/1965 (M)-. Bunner Jor further posting | .
i _ ’ 4 B _1| against ST (General) post. * - *
. 4 LROMOTION OF SAT/ATTO THE P ESST (General) BPS-16. .
| Total No. of SST General (M) Posts vacant Posts . - . _ 24
25% share inittal recruitment ] i : 06.
 75% shm'efog: Promotion, - g ~ 18 -
4 % Share of promotion'gf SAT/AT - 01
Losts available for prom otion - 01
Promoted through this order 01
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. %
ST Naweaf “Present Pluce | Dateof | . e
No | Officiai of Posting Birth . Remarks . ‘
: T . . . . | Services placed at the disposal of DEG (M)
v 29 Nobrit Amin GHS Dherai. | o4/01/1971 Bunper for further posting against SST
! L : {General) post, - -

5\ RROMOTION OF STT7TTT0 THE POST OF 55T General) BPS-16,

Total No. of SST General (M) Posls-vacant Posts Lc24 - 2
[ 25% share inttial recruitment ' y 06 ’
| 75% share Jfor Promotion. . 18 :
4 % Share of prothotion of SIT/TT . .01
| Posts available for promotion - . . - - o1
i Promoted rhroydh‘this ordeyr o . i .. 01 j
:._"F- S.L | Name of Present Date qf 2 e
' No | Ne | Official . flg’c:s i Birth : ‘R:g'-f'..llr o ‘
e - . w-;ﬂg - | Services placed at the disposal of DEO (JW{
L VEN | Tarig . fszium J 08/03/1977 | Bunner-. for further posting against SST.
A . {General) post. _- .
6. PROMOTION OF'S Qari/Qari 1O THE POST QF SST (General) BPS-16 .
Total No. of SST General (M) Posts vacant Posts 24. ) 7 .
. 25% share initial recruitment ! - 06 -
- | 752 share for Proinotion. . o 18 . : .
.3 % Share of promtotion of S Qari/Qari B , o1
i Pasts available for promotion ] ‘ o1 .
| Pramoted th rough this order ' " : ' Olj
D, i : i .
Lf_j\i | _.S‘_.J:,..J’Vo Nnmcbf Official :;fo'i'::“’:"c‘e 1;:.‘;,0} M . Renzm'k.s . j }
- S PR e e .
%‘23 Miehl ?,"” s Nawakalay .| o/ 01/19,‘?-3 posting ;gainé( S3T (General)
| s i B post. _ J
or fitions:-; : :

They win_llc}’ beon p}':gbation fora period 6f one year e.ftendable Sfor another ang: year.

2 They will be governed by such rules and regulations’as may be issued Srom time to nme by the
Gout, : R . . .

3 Their services can b,_g terminated at an
© O dwing pi;'dm'c'rcmuttj,period. In
Jfrom time to time, +% ’

N
y thme, in case thelr performance is

e Jound unscfﬁsfacfory
case of nisconduct, they shall be preceded ur

wer the rules framed
4  Charge report should be submitted to all concerned. | o B
5 Their Inter-Se- seniority on lower post will remain intact.
G . NoTA/DA is allowed:for joining his duty, : i o : : o
: ' - They will give an under taking to be recorded in their service book to che effzct that if any over
- ) ‘Bayment is made to, him in light this order guifl be recovered and if he/she is wrongly promoted
, hé/She will be reversed. : . N o Do : :
5 S They will pe governed by such rules and regulations as may be issued from tire to
* Gout, . o . o
% Before handing ouett ch!nrge
required reflevarit qulifications

ime by the .

once again their ducum'é}:r.‘may be checked if thay have not the
as'per rules, they may not ’

be handed over charge of the post, o

P

i e
_ L S —_— , — T o
: " (Muhanunad Rafiq Khattak).
. S . Director o
1'({ R Elementary and Secondary Education - ,
[ Qe &1 Khyber Pakhtunkinoa Peshawar .
Endst: No, '~ / riile No:2/Promofion SST B-16: Dated Peshawar th%zqzs. ST . ‘
© Copy forwarded fory i:y’p,i'maﬁon andnecessary action to the: - Y
- 1 Accoweant General Khyber Pakhtunkhwa Peshiwar. _ ‘. -
2. District Education Officer concerned &
3 DistrictAccoz;(nts Officer concerned ¢
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AWAR HIGH COURT, PESHAWAR

BEFORE THE PESH

» .

W.P.No. 12S\- § /2016

Rehmatullah, SST, GHSS, Gagra,
roz Khan SST (8C), GHS Shal Bandi

ah SST (8C) GHS Diwana Baba

sool Khan (SC) GHS Diwana Baba
qib SST (G) GHS Bajkata

r SST (G) GMS Banda

Tyistrict Bun

Shahba
Inamull

Bakht Ra

gher Akba

Shairbar SST (G) GM3 Kuz Shamnal.

) GHS Cheena
an SST (G) GHS Bagra

1.
2.
3
4
g _ 5. AbdurRa
N
1
g. AubZar ssT (G
9.

Habib -ur-Rehm

) GHSS Amnawar

10. Shaukat gsT (5C
) GMS Alami Banda.

11. Subhani Gul SST (G

Gul Said SST (G) GHS Karapa
GCMHS Daggar

12.
13, Siad Amin 85T Q)
gardar Shah (G) GCMHS Daggar
HS Chanar

14,
15. Israr Ullah gsT (SC)Y G

16. Mahir 7ada (8ST) GHS Shal Bandal.

17. Shir Yazdan gsT (G) District Buner

HS Shal Bandal

18. Bahari Alam ST (SC) G
argahy, District Buner.

19, Miskeen SSG (G) GMS Sh

..............

YVersis

of Khyber. palkhtunkhwa .

1. Government
partme.n't, Peshawal.

Secretary, E&SE De

\ 2. Director £&SE, KPK, Peshawar.

T "";_--. K é-{,;District-v,Education Ofificer (M), Bunet at Daggar

Resp ondents

L W



WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available
in the réspondent department since long and no steps
were taken -for appointments against those pqSts.
However, in the yeal 2009 an advertisement was
publishéd in the print media, inviting applications for
appointment against those vacancies, but a rider was
given therein that in-service employees would not be

eligible and they were restrained from making

applications.

2) That the petitioners do belong to the category of in-
service employees, who were not permitted to apply

against the stated SST vacanciess

3) That those who were appointed on adhoc/ contract basis
against the abovesaid vacancies WwWere later on
regularized on the strength of KPK Employees
(Regularization of Services) Act, 2009 (Act No.XVI of
2009)

That the regularization of the adhoc/ contract
employees, referred to in the preceding para, prompted
the left out contendents, may be the in-service

employees who desired to take part in the competition

P

EXAMINER -
Peshawar High Count

T2 BN ANA

_or those who did fall in the promotion zoﬁeﬁ?ﬂf .
- TESTED

¥/



petitions, which were ultimately decided vide @

consolidated judgment dated 26.01.201 5 (Annex “R™)

5) That while handing down the judgment, ibid, fthis

Hon’ble Court was pleased 10 consider the promotion
quota under paragraph 18 of the judgment, as also a
direction wWas made in that respect in the concluding

para to the following effect:-

“Official respondents are directed to'workbut
the backlog of the promotion quota as per above
mentioned example, within 30 days and
consider the in-service employees; till the
backlog is washed out, till then there would be

complete ban oL fresh recruitments”

'6) That the petitioners were coﬁsidered for promotion,

pursuant to the findings given by this august Court in the
abovereferred judgment, and they were appointed on
promotion on various dates ranging from 01.03.2012 to
.31.07.2015 (Annex “B”), but with immediate effect, as
against the law laid down by the august Supreme Court,
that the promotees of one batch/ year shall rank Senior

to the initial recruits of the same batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not

peen issued, as against the legal obligation of the

respondents to issue seniority list every year.

L g8) That though the petitioners were having the required

qualifications much earlier and the vacancies were also

¢ jvailable, but they were deprived of the benefit of

prorriotion at that juncture, as against the principle of law

ATTESTE
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o EXK



9)

laid down by the apex Court in the case of Azam Al
yeported 1985 SCMR 386 and followed in Muhammad
Yousaf (1996 SCMR 1287). As‘ such they were deprived
from the enjoyment of the high post not only in terms of

status but also in texrms of financial benefits for years.

That feeling mortally aggrieved and having no other
adequate and efficacious remedy, the petitioners
approach this august Court for a redress, inter alia, on

the following grounds:-

CROUNDS:

- A.

That the petitioners were equipped with all the requite
qualification for promotion 0 the posts of S5T (BPS-16)
long ago and also the vacanciés were available but for
no valid reason the promotions were withheld and the
posts were retained vacant in the promotion quota,
creating a backlog, vghich was not attributable to the
petitioners, hence, as iaer following examination by the
august Supreme Court, the petitioners are entitled to
the back benefits' from the date the vacancies had

occurred;

“promotions of such promotee (petitioners
in the instant case) would be regular from
date that the vacancy reserved under the
Rules  for departmental p.romotion

occurred” -

That the petitioners have a right and ehtitlément-to the =~
pack benefits attache

@ .




geniority list an

qualiﬁcations of the petitioners and availability of the s

vacancies coincided.

ers being the promotees of one and the
jor to the

ed to be placed sem

ndents have sat on the

That the petition

same batch, are requir

fresh appointees, but the respo
ty list whatsoever

d uptill now no seniori

has been issued/ cnrculated

w of the fact that no seniority list has been

That in vie

1ssued the petitioners neither can file

al nor can have recourse to the Services Tribunal
efore, this august

to the

a dep artmental

appe

for agitating their grievances, ther

propriate directions

ents to act in accordance with law, in view of

law laid down by the
ted in PLD 1981 SC 6

Court can issue ap

respond
apex Court in the

the principle of
12, 2003

pronouncements Yepor

"SCMR 325, etc.
been freated in

ers have not
A:rticle

That the petition
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accordance with law as ag

4 of the Constitution.
e additional

of thes

That petitioners reserve their right to urg

urt, after the stance

foregoing, its is, therefore, prayed that on
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d on, and the vacancies had become

- they were qualifie
~available, and a 1so to circulate the S¢ seniority hsw

16), giving senior posmons to the petmoners being

promotees against the fresh recruits.
r remedy 10 which the petitioners are found fit

Any othe
may also be granted

in law, justice and equity
Petiticners
Through
Muhammad
Advocate sup
e &
Akhtat Llyas
’ - , Advocate High Court
o
L CERTIFICATE
" S It is certified that no such petmon on the subject matter has
earlier been filed by the petitionet. in this august Court.
‘ Advotate .

LIST OF BOOKS:
1) Constitutio
2) Case law accor

-

n of Pakistan, 19173.
ding to need.
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PESHAWAR HIGH COURT, PESHAWAR.

~ ORDER SHEET

Date of Order/ Order or other Proceedings with Signat £ 0T/
Proceedings ;\L
01/12/2016. WP No. 1951-P/2016 M. i

Presenf:  Mr. Isa khan Khalil, advocate

WAOAR AHMAD SETH, J.- Through the instant writ

petition, the petitioners have prayed for issuance of an
appropriate writ directing the respondents to treat their promotion

from the date, they were qualitied on and also to circulate the

| seniority list of SSTs BS-16 by giving them senior position being

promotees against the fresh recruits.
2. A Argu_mentsA heard and availa‘ple record gone thréugh. | ’
3. The prayer so made, in the writ petition and argued
at bar. clearly bifurcate, the case of petitioﬁers in two parts;
firstly, petitioners are claiming an appropriate direction to the
respondents to circulate the senior list of SSTs (BS-16). Yes,
according to section-8 of Khyber Pakhtun"lkhwa, Civil Servants

Act, 1973, for proper administration of service, cadre, or post, the

y!a.-i.v"'t PR T LI

EXAMINE
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appointing authority shall cause a scniority list of the members of
the time being of such sefvice, cadre, or post to be prepared and
the said seniority list so prepared under subscction-1, shall be
revised and notified in the official gazette at least once in a

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners is

allowed with the consent of learned AAG and the competent
authority is directed to issue the seniority list of SST’s BS-16, in
accordance with the law, rclating to seniority etc, but in the

‘month of January, 2017, posilively.

4. As regarding the second portion of the petiton,
wherein they have asked for appropriate direction to the
respondents for treating the.promotion of the petiti§ners from the.
date they were qualified and vacancies had become available
bésides considering them senior being promotees against thc
direct recruits is concerned, we are of the view that the same
pertains to terms and condition of service and as such under
article-212 of the constitution this Court 1s barred to enterta‘in that

portion of the writ petition.

5. In view of the above, this writ petition is disposed of

]

AT ESTY @»

" EXAMINE
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with the direction to the respondents, as indicated in para-3,

whereas the seniority and promotion being terms and-conditions

of scrvice is neither centertain-able nor maintainable in writ

jurisdiction.
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_ GOVERNMENT OF KHYBER PAKHTUNKHWA
A b OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER
Phone #: 0939-510468

3’77 Email: edobuner@gmail.com _ _ . B

T No— U A/ .:?a/7

The Director Elementary & Secondary Education
Khyber Pakhtun Khwa Peshawar.

Subject; APPEAL [/REPRESNTATION FOR TREATING THE: PROMOTION OF THE APPLICANTS FROM THE ©f ' i
DATE HE HAS QUALIFIED ON AND THE VACANCIES HAD BECOME AVAILABLE, AND ASLO 70 ’
y ' CIRCULATE THE SENIORITY LIST OF SSTs BPS-16,GIVING SENIOR POSITION TO THE APPLICANT
BEING PROMOTEE AGAINST THE FRESH RECRUITS.

Memo;t . ‘ ’ ’
Enclosed please find herewith photo copies of applications along with court judgment in r/o the
. following officers are hereby submltted to your office for further necessary action . .
, | 5
S.No | Name Post | School Remarks
1 Rahman ullah SST | GHSS Gagra ;
4
| 2 | Shahbaroz khan SST | GHS Shatbandai
3 | Inamuliah SST | GHS Dewana baba

4 Bakht Rasool Khan SST GHS Dewana baba

"5 | AbdurRagib  © | SST | GHS Bajkata . i
6 | Sher Akbar SST- | GMS‘Bantl;i'a . :
| - 7 Shafbar SST | GMS Kozshamanal
8 | Aub 'Zar‘ SST | GHS Cheena l

9 | Habib ur Rahman SST | GHS Bagra N ‘ i =
10 | Shaukat SST GHSS Amnawar |
11 | Subhani Gl SST .| GMS Alami Banda ‘
12 | Gul Said SST ‘. GHS Karapa A -
13 |{SaidAmin - [ 55T | GCMHS Daggar . i ‘
14 | Sardar Shah SST | GCMHS Daggar ' :

15 | Israr ullah ) SST - GHS Chanar : ' ) r

16 | Mahir Zada ' SST GHS Shalbandal . :
17 Sﬁir yazdan SST | GHS Maradu
| 18 | Bahari Alam SST | GHS ShalBa‘nd'ai .
Py 19 | Miskeen SST | GMS Sharghshy

A -

D DISTRICTE
MALE DISTRICT BUNER
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