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" ORDER

13" July, 2022

I. , Mr. Akhtar Ilyas Advocate learned counsel for the appellant
present Mr. Muhammad “Adeel Butt, Addl AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

' Ghanl DEO(M) Buner in person present

“ - ‘wcxm\w\Kka«s\\ \\ \Vld e \\ (3\ T\ _
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¥ dRtaiéd order of t"dday‘fjl’a‘e(é;in Servicg. _Qppe;al,_l\\jg&

§22018> titleds $ABurs Rashid-vs-stheSGovemment of Khyber

_Pakhtunkhwa through Secretary Elementary & Secondary Education
(E&SE), Department Peshawar and others™ (copy placed in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

=y | (FA XEEHA PAUL)

. ' MEMBER(E)
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125.11.2021 Proper DB. is not available, thére'fqr‘:e*, the..(:ase is
adjourned to X8/ 2/ 22for the same before

| X : - Reader

_ /7& tife %%W;{M /5fé")—> \ y

-

13.06.2022 ~ Learpied counsel for the appellant present.‘Mr. Yakmin Khan, ADEO =

alongwith Mr. Kabirullah Khattak, Additional Advocate General for the

respondents present.
Learned counsel for the appellant requested for adjournment on the ground

Y : .
()A2022 before the D.B.

N 3 . :
S argdments on 13. ‘

~
—

. (MIAN MUHAMMAD) (SALAH-UD-DIN)
: MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

!-' . . ~ . ~

] _ that he has' not made preparation for arguments. Adjourned. To come up for
% - -

’

|

|




05.08.2021 . Learned counsel for the appellant present.

M. Kabirullah Khattak, Additional Advocate General alongwith
Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

B Former made a request for adjourhment being not in

_possession of the file today. This being an old case bé fixed in last

week of Septémber, 2021 for arguments. AdjoUrned. To come up for
arguments on 23.09.2021 before D.B. '

Mr Rehman Wazir)

Member (E) '

©23.09.2021 - Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for ‘
~adjournment for preparation and assistance. Case to

‘come up for arguments on 25.11.2021 before the D.B.

# V -_ X
(RoZaRehman) Ch%n/ | |

Member(Judicial)
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14.01.2021_ ~ Junior to counsel for appellant and Kabir Ullah Khattak
learned Additional Advocate General alongwith Ubaid ur Rehman
- ADEO for respondents present.

-

N S Due to COVID-19, the case is adjourned to 01.04.2021 for
' the same as before.

- Gl

READER

-

v

01.04.2021 Due to nonﬁavailability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

[a Bt 2

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.

eade

)



“ - ’
'

yod . é - .2020 . Due to COVID19, the case is adjourned to

£/ 2/ 2020 for the same as before.

06.07.2020 = Due to COVID19, the case is adjourned to 31'708.2020'._for
the same as before. : o

31.08.2020 Due to summer vacafion, the case is adjourned to

05.11.2020 for the same as before.

/4. T

{

- 05.11.2020 Junior to counsel for the appellant and Addl: AG . - o

alongwith Mr. Obaid Ur Rehman, ADEO for respondents “

present.
The Bar is observing general strike, therefore, the

matter is adj ed to 14.01.2021 for hearing before the D.B.-

(Mian Muhamma
Member (E)



Counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appellant
on 08.04.20

A ore D.B ' :
| 47/ ol
A — ],
(Mian Mohammad) . (M. Amin Khan” Kundi)

Member Member

seeks adjournIInt. Adjourned. To come up for arguments



18122019 * Learned counsel for the appellant present. Mr. Kabir Ullah'

* - Khattak learned Additional Advocate General - present..

. ‘Learned counsel for the appellant seeks adjournment.

A: Adjoum. To come up for arguments on 26.12.2019 before

DB :
' o
fdg)er Member :
| 26.12.2019 Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up

for arguments on tomorrow i.e 27.12.2019 before D.B.

= \tte

o : 2"7'.;1'2'.20{19 , : : Counsel for the appellant present Mr. Muhammad

~ Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

o .~

Member Member

.t ' 3
09.01.2020 ‘. Due to general strike of the Khyber Pakhtunkhwa Bar
| e .~ Council, the case is adjourned. To come up for arguments
~ on 03.03.2020 before D.B.
x .~
Member Member
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“30.04.2019 " Learned counsel for the appellant and. Mr. Muhammad

;j' Jan learned Deputy District Attorney present. Learned counsel

for the appellant secks adjournment. Adjourn. o come up for

arguments on 15.05.2019 before D.B.

S ‘ Member ‘ Member

15.05.2019 . Counsel for the appellant and Addl. AG for the

P : ~ respondents present.

Due to demise of his father, learned Member of the
A , " Bench (Mr. Hussain Shah) is on leave. Adjourned to
P - ‘ 24.07.2019 for arguments before the D.B. |

3 : . . :

A - " . .
¥ .

. ) © . ~

- Chairrhan”’
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24.07.20’19 ~ Learned counsel for the appellant present. Mr. Zia

. - ‘Ullah learned Deputy District for-the respondénts present.

Learned counsel for the appellant seeks adjournment.’
Ce Adjourned. To.come up for arguments on 09.10.2019 helore

DB.

' '.(Hussém Shah) : o ' (M. Amin Khan Kundi)-
Member : ' Member




10.01.2019 - Counsel for the appellant and Mr. Kabirullah Khattak

ST " learned Additional Advocate General for the responderits
present. Learned counsel for the appellant requested for

adjournment. Adjourned. To come up for arguments on

© "24.01.2019 before DB RN
Co \é, L
- S - “Mémber! : ' _ . Member
24.01.2019 Learned counsel for the appellant and Addl: AG for

respondents present. Appeal was fixed for arguments, however,
learned counsel for the informed the Tribunal that similar nature
appeals have been fixed for arguments before D.B.I, therefore,
requested that the present appeal may also be fixed with the said -
appeals Adjourned. To come up for arguments on 28.02.2019 before
D.B.I alongwith connected appeal

(Ahmad Hassan) (M. Amin Khan Kundi)

Member : Member

- 28.02.2019 Clerk to céounsel for the appellant and Addl. AG
| alongwith Hayat Khan, AD and Ubaidur Rahman,
|‘ . - .
’ o ‘ | ADO for the respondents present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019

before the D.B.

Mﬁg Chaiman




15082018 Clerk to counsel for the appellant and Mr. Kabir Ullah Khattak 4

learned Additional Advocate General present. Due to general strike of the
bar, the case is adjourned. To come up on 09.10.2018 before D.B.
Muhammad Hamid Mughal)

. (Nhlhéllﬁﬂltld Amin Kundi) f.
Member \[’} . Member
17.08.2018 ~ Clerk to counsel for the appellant and Mr. Kabirullah

Khattak learned Additional Advocate General alongwith
Mr. Suleman H.C for the respoﬁdents present. Clerk to
counsel for the appellant ;eeks adjoummer;t as learned
counsel for the appellant is not in attendance. Adjourned.

To come up for arguments on 09.01.2018 before D.B

(Muhammad Amin Khan Kundi) (Muhammad Hamid Mughal
Member Member
09.01.2018 - Counsel for the appellant present. Mr. Muhammad Jan

DDA for the respondents present. Counsel for the appellant
seeks adjournment. Granted. Case to come up for arguments

on 21.11.2018 before D.B

(Ahmed Hassan) : (Muhammad Amin Khan Kundi)
Member Member :
21.11.2018 Since 21.11.2018 has bee declared as public holiday

on account of 12® Rabi-ul- Awal. Therefore, the case is

~ adjourn. To come on 10.01.2019 before D.B.

READER
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07.12.2017 Clerk of the counsel for appellant present. Mr. Riaz
- Painda Khel, Assist: AG alongwith Mr. Hameed Ur Rahman,
AD (Litigation) for the respondents present. Written reply

* . submitted. To come~up for rejoinder and arguments on

’ - ¥13.02.2018 before D.B.
1 T (Gul z“eié:ﬁ)
. - Member (E)
13.,02.2018 w Counsel for the appellant present. Mr. Kabir Ullah

Khattak, Addl: AG for the respondent present. Counscl for the
appellant seeks adjournment for rejoinder. Granted. To come up

~ lor rejoinder and arguments on 11.04.2018 before 1D.13.

. I\)Eﬁléé_ arrman
pok s
v
11.04.2018 » Counsel for the appellant and Mr. ZiaulIah, Deputy

District Attorney for the respondents present. Counsel- for the
-~ appellant seeks adjournment. To come up for rejoinder and
A
arguments on 26.6.2018 before the D.B.
»
Member _ Fnan

v R R
"{',t’“ E .-.:.:. §rate
A

26.06.2018 _ ' Learned counsel for the appellant and and Mr. Kabir Ullah
Khattak, learned Additional Advocate General for the respondents
present. Learned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 15.08.2018 before D.B.

. . .
| W 6( . (\7‘/
(Muhamr uld/ﬁ min Kundi) (Muhammad Hamid Mugha!}

Member

Member




23/8/2007 Counsel for the appellant and Mr. Zlaullah i

o " Deputy - District Attorney for the respondents
present. Learned Deputy District Attorney
requested for adjournment. Adjourned. To come

up for written reply/comments on 4/10/2017

- before SB. S :
- | (GUL ZEEKHAN)
: : : MEMBER
3 04‘.10,2017 T Clerk of the counsel foreapp‘cll‘ant present. Mr. Kabirullah"

-Khattak, Additional AG aidngWith Mr. Hameed-ur-Rehman, -
AD (litigation) for the rCSpondenté also present.‘Writlen reply
on behalf of fespondents not submitted. Learned Additional
AG rcqucstcd for further ad]ournmem Ad]ourncd To come
up for written reply/commcnts on 08.11 2017 bclorc S. B

(Muhammad Amin Khan Kundl)
- Member -

08.11.2017 _ Counsel for the appellant and Mr. Usman Ghani, District
. ' Attorney alongwith Mr. Hameed ur Rehman, AD (Lit) for
respondents present. Wriﬁen reply not submitted. Reqﬁested for

adjournment. To come up for written reply on 07.12.2017 _before

'SB. | | |
(AHMAj D HASSAN)

. MEMBER

4




3. 15.06.2017 ' Couﬁsel for the appellant present. He submitted preliminary
arguments that similar appeal No.363/2016 titled Shireen Zada-vs-
Education Department has already been admitted to regular

'hearing. This has also been brought on the same grounds.

In view of the orders in the above mentioned service appeal
this appeal is also admitted to regular hearing on the basis of the.
submission of the above mentioned plea. The appellant is directed
to deposit security and process fee within 10 days. Thereaftér

notices be issued to the respondents for written reply/comments

: /25.07.2017 before S.B. : .
RIS —saGy '
O e | | A‘M
| RS SN
2407.2017 Counsel for the appellant present. VSecurity and process fee

have not been deposited. Counsel for the appellant seeks further
time to deposit the same. Granted. Security and process fee be
deposited within 7 days. Thereafter, notices be issued to the
respondents. To come up for writfen reply/comnieﬁts on

23.08.2017 before S.B.

Chai




‘ Form- A
FORM OF ORDER SHEET
Court of
Case No, _494/2017
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
proceedings
1 2 3
1 23/05/2017 The appeal of Mr. Sardar Shah presented today by
Mr. Akhtar Hyas Advocate, may be entered in the Institution
Register and put up to the Worthy Chairman for proper order
please.
St
REGISTRAR )
STy )
2- '1/5" S’ / 7 This case is entrusted to S. Bench for preliminary hearing

to be put up there on _/ V/ é’/7

| CHAMAN




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, -

‘ PESHAWAR
-S.A. NO.H q “( /2017
" Sardar Shah ..o e Appellant
. Versus .
- Govt. of KPK through Secretary, (E&SE),
Department, Peshawar and others...... e Respondents
INDEX
S.No. | Description of documents. Annexure Pages.
1. | Appeal . &3
2. Copy of consolidated judgment dated A (/,\
31.07.2015 2C

3. | Copy of appointed order 28.10.2014 B 26—25 |

4. | Copy of W.P.No.1951 and order C | 3~%

S. Copy of departmental appeal D 7

6. Copy of DD No.377 dated 27.01.2017 E Lo

7. Wakalatnama _ "
r-Sz‘fppellant i

| Through
Akhtar Ilyas
Advocate High Court
: 6-B Haroon Mansion
| 7// 37 P ?_ Khyber Bazar, Peshawar

Cell: 0345-9147612

et
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

Sardar Shah SST
GCMS Daggar District Buner Dated

PESHAWAR

é‘khtukﬁwﬁ

' - Khybcl_’ E: S wnal
o S.A. No.ﬂ ‘( S 12017 Serviee Frib

Dinry N°~‘£3—j—

............ Appellant
Versus

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at _Dagéar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

D

Aitedto-day

h&%"—sw

')af%ﬁ[l').

3)

4)

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting applications
for appointments against those vacancies, but a rider was given therein
that in-service employees would not be eligible and they were
restrained from making applications.

That the appellant do belong to the category of in-service employees,
who were not permitted to apply against the stated SST vacancies.

That those wﬁo were appointed on adhoc/ contract basis against the
abovesaid vacancies were later on regularized on the strength of KPK
Employees (Regularization of Services) Act, 2009 (Act No.XVI of
2009) ’

That the regularization of the adhoc/ contract employees, referred to in
the preceding para, prompted the left out contendents, may be the in-
service employees who desired to take part in the competition or those
who did fall in the promotion zone, to file writ petitions, which were
ultimately decided vide a consolidated judgment dated 26.01.20135
(Annex “A”) : :

23 [ _5;2245/7_



5)

6)

7

8) -

9)

-10)

11)

2

That while handing down the judgment, ibid, the Hon’ble Peshawar
High Court was pleased to consider the promotion quota under
paragraph 18 of the judgment, as also a direction was made in that
respect in the concluding para to the following effect:-

“Official respondents are directed to workout the backlog of -
the promotion quota as per above mentioned example,
within 30 days and consider the in-service employees, till the
backlog is washed out, till then there would be complete ban
on fresh recruitments” ’

That during the pendency of the stated writ petition and without
waiting for the final decision, respondent No.2 issued promotion order
dated 28.10.2014 (Annex “B”), but with immediate effect, as against
the law laid down by the august Supreme Court, that the promotees of
one batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been issued,
as against the legal obligation of the respondents to issue seniority list
every year.

That though the appellant was having the required qualification much
earlier and the vacancies were also available, but he was deprived of
the benefit of promotion at that juncture, as against the principle of
law laid down by the apex Court in the case of Azam Ali reported
1985 SCMR 386 and followed in Muhammad Yousaf (1996
SCMR 1287). As such he was deprived from the enjoyment of the
high post not only in terms of status but also in terms of financial
benefits for years. It may not be out of place to mention here that the
appellant was at promotion zone at the time of Regularization of
Adhoc recruits of 2009,

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the date
when the Adhoc Employees were regularized instead of immediate
effect.

That the stated writ petition has been decided by worthy Peshawar
High Court vide order dated 01.12.2016. (Copy of W.P.No.1951 and
order is attached as Annex “C”)

That pursuance to judgment passed in W.P.NO.1951/2016, the
appellant filed departmental appeal (Annex “D”) to respondent No.3
through proper channel vide DD No.377 dated 27.01.2017 (Annex
“E”) which was not decided/ responded within the statutory period,
hence the instant service appeal inter alia, on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite qualification
for promotion to the posts of SST (BPS-16) long ago and also the
vacancies were available but for no valid reason the promotion was
withheld and the post was retained vacant in the promotion quota,



o

creating a backlog, which was not attributable to the appellant ,
hence, as per following examination by the august Supreme Court,
the appellant are entitled to the back benefits from the date the
vacancies had occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for departmental
promotion occurred”

B. That the appellant has a right and entitlement to the back benefits
attached to the post from the day of the qualification of the appellant
and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same batch, are
required to be placed senior to the fresh appointees, but the
respondents have sat on the seniority list and uptill now no seniority
list whatsoever has been issued/ circulated.

D.  That the appellant has been discriminated, which goes against the
provision of Articles 25 and 27 of the Constitution, 1973.

E. That the appellant has not been treated in accordance with law as
against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with leave
- of the Tribunal, after the stance of the respondents becomes known
to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on acceptance:
of this appeal, this Hon’ble Tribunal may be pleased to issue an appropriate
direction to the respondents for treating the promotion of the appellant from

" the date he was qualified on, and the vacancies had become available, and

the impugned order may kindly be modified by giving effect from the date
when the fresh recruits are regularized w.e.f. 2009 alongwith back benefits
in accordance to the judgment dated 26.01.2015 and also to circulate the
seniority list of SSTs (BPS-16), giving senior positions to the appellant
being promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, justice
and equity may also be granted.

Through
' Akhtar Ilyas
Advocate High Court

- AFFIDAVIT
I, do héreby affirm and declare on Qath that the contents of the

accompanying Appeal are true and correct to the best of my knowledge

belief and nothing has been concealed from this hon’ble court. '

L
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Writ Petition No.2905. of 2009. : % ."

JUDGMENT SHEET

-\
1.\.-

PESHAWAR HIGH COURT,PESHAWAR > = & S\
%

(JUDICIAL DEPARTMENT) /'v\ /

\;.4

ATTA ULLAH AND OTHERS

VERSUS. N"

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing //}u C - O /.2. ‘ ?(‘VS_

Appellanﬂpetltlonerﬁm (;{/’)r,ﬂﬂ N &/)( /(//\cmﬁ(acjv@“jg

Respondentb!\ QQ{X’Y‘CL/‘\Y quf { ’L‘Z( /-\e uc’/l/@ L

[\/cké’bdf A‘f“\ﬂi\(d i g AAC;

WA QA_R AHMAD SETH,J:- Through this single

judgment we propose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected Writ Petition

Ngs.2941, 2967,2968,36376, 3025.3053,3189,3251,3292  of

2009,196G,556,664, 1256, 1 ;5622, 1685,1696,2176,2230,2501,2696,

2728 of 2010 & 206, 355435 & 877 of 2011 as common

/,/' question of law and fact is invulved in all these petitions.




-

i L ;/
\'“

2- The petitioners in all the writ petitions have

-

approached this Court under Article 199 of the Constitution of

/slamic Republic of Pakistan, 1973 with the following relief:-

~

“It is, therefore, prayed that on acceptance

of -the Amended Writ Petition the above
noted Act No.XVI 2009 namely ‘The North

West Province Employees (Regularization

of Scrvices) Act, 2009 dated 24" October,
2009’ being il!égal unlawful, without
authority- and jurisdiction, based on
malafide intentions and being
| ' ' ' unconstitutional as well c;is ultra vires to
| the basic rights as mentioned in the
constitution be  sct-aside and the
responde;nts be directed to fill up the above | :
noted posts after going through the legal : '. ‘
and lawful and the normal procedure as
prescribed under the prevailing laws

instead of using the short cuts for obliging

their own person.
| It is  further prayed that the ' -
notification ' No.A-14/SET(M) dated
11.12.2008 and Not{ification No.A-17/SET(5)
\ Contract-Apptt:2009 dated 11.12.2009, as
/ well as Notification
5

No.SO(G)ES/1/85/2609/SS(Contract) dated




Q!

e A e e s fotn s P PRI T

) |

31.05.2010 issued as a result of above

noted impugned Act whereby all the private

’?respohdents_ have been regularized may
also be-set-aside ib the light of the above
s_abnf)’ssions, being illegal, unlawful, in-
constitutional and against the fundamental L
rights of the petitioners. - -~ B E

Any other relief -deemed fit and

' proper in the circumstances and has not o o :

been particular asked for in the noted Writ

Petition may also be very graciously

granted to the petitioners”.

3- It is averred in the petition that the petitioners are

:-}()/ villy in tho Education. Dup:ulmiuut ol KIPK working pu:_';{ud _ - i’ ’

as PST,CT,DM,PET,AT, 'i'T; ..Qun' and SET in .' di!fej’en‘!

| | Schools; that respondents No.9 to 1359 were appointed on

adhoc/contract basis on different times and lateron their

service were regularised '}‘hfough the North West Frontier k

Province Employecs (ch_{ul;,n'izarion of Scrvices) Acl, 2909,’ ,

that almost all the petitiongrs have  gol the reQL;ir.ed

qualifications and also got at N-weir credit the length of sen;ice; E
ﬁ/-' that as per notification lo.SO(S)6-2/97 dated 03/06/1998 | ~|

L

- T X AMIER
‘ : pasrigwar Hih Court.
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the qualification for appointment/promotion of the SET
Teachers BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the
basis of batchwise/yearwise open merit from amongst the

candidates having the prescribed qualification and remaining

-25% by initial recfuitment through Public Service

Commission whereas through the same notification the”

qualification for the appointment/promotion of the Subject

® .

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of seniority. cum -

fitness amongst the SETs pos"sessing the qualification
prescribed for initial fecruitment having five years service énd
remaining 50 by initial fécrL//tn7ent through the Public Service
Commission and the above procedure was adopted by the
Education Department till 22/09/2002 and the appointménts

on the above noted posts were made in the light of the above

notification. It was further averred that the Ordinance

No.XXVIl of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of diffarent

cadres were advertised by the Public Service Commission




A

That before the promulgation of Act No.XV! of 2009, it was

practice of the Education Department that insz‘eéd of
promoting the eligibie and competent persons amongst the
teachers community, they have been advertising the above
noted posts of SET (BPS-16) and Subject Specialist (BPS-
17) on the basis of open mér/t/adhoc/com‘ract wherein it was
Clearly mentioned that the said posts will be temporary and
will contim.Je only for a tenure of six months or til the
appo/ntment by the Public Serviced Commission or
Departmental Selection Committee That after pus;:iug the
KPK Act No.XVI of 2009 by the Provincial Assembly the.‘
fresh appointees of six months and one year on the ad_hor;
and contract basis includirgg respondents no.9 to 1351 wi:_z.h a
clear affidavit for not adopﬁng any legal course to make their

® -,

services regularized, haye been made permanent and

- regular employees leerQas the employees and teaching

staff of the Education D'eg‘pa/fment having at their cred;_it a
service of minimum 15 to-maximum 30 years have been
ignored. That as per coniract Policy issued on 26/1 0/2902

the Education Department was not authorised/entitied - to




make appointments in BPS-16 and above on the contract
basis as the ohly appointing authority under the rules was
Public Service .Comfﬁissio‘n, -Tha{ after the publication made
by the Public Service Commission thousands of teachers
eligible fqr the above said posts have already applied but
tbéy are still Wé;'ting for their calls and that through the above
Act thousands of the adhoc teachers have been regularized
which has been adversely effected the. rigﬁts of the
petitioners, thus héving no lefﬁcacious and adequate remedy
available to the petitioners, the have knocked the door of this
Court through the aforesaid constituz‘iona! petitions.

4- The concerned official respondents have fumis/\z:ed
parawise comments wherein they raised certain legal r;_z:nd -
factual objections including thq question of maintainabiliqf of
the writ petitions. It was fgn‘her stated that Rule 3(2) of the _
N.W.F.P. Civil Se/vant'é,s. (Appointment, = Promotion &
- Transier)Rules 1989, auﬁ;orfsgd a department to lay c/an
met‘hbd of appointment, é;ua/(ﬁcaﬁon and other conditici;gns;

- applicable to post in censuitation with Estabiishmeng' &

Administration Departmert a{}d the Finance Department.

LI
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~That  to improve/uplist the  standard of education, the

Government replaced/amended the old procedure i.e. 100%

inc/ud/;é SETs through Public Service Commission KPK for f
fbé/‘{:/[/f'i@/)‘l‘ of SETs 18—16 vicle  Notification No.SO(PF)4-
5/-SS—RC/V0’-!II daled! 18/01/2011 wherein 50%, SSTs (S'ET)
shall be selected by promotion oﬁ él)e basis of seniority cum

“fitness. it t1a following manner:-

-

(i) Forty pAercent from CT (Gen),

CT(Agr), CT{indust: Art) with at.least 5
years service as such and having the
qualification mentioned in column 3.

() Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification mentioned in column 3.

(iv)  One percent amangst Instructional

1 Material Specialists with at least 5 years




o

service and having qualification mentioned

in column 3.”

It is further stated in the comments that due to the
degradation/fall of quality education the Government
abandone‘d the previous  recruitment  policy  of
promotior/,;Jppofntment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary

»n

Education Department of KPK, vide Notification dated

09/04/2004 wherein at serial No. 1.5 in column 5 the
appointment of SS prescribed as by the initial recruitment

and that the (North West  Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Services)Act,

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,

lawful and in accordance wilth the Constitution of Pakis{an

which was issued by the competent authority and jurisdiction, .

therefore, all the writ petitions are liable to be dismissed. -

5-  We have heard the learned counsel for the parties and

have gone through the record as well as the law on the

/ s.‘ubject.

.
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of Khyber Pakhtunkhwa, Employees (Regularization of
Services) Act, 2009 firstly, they are alleging that reqular post
in different cadres were advertised through Public Service
Commission in which pelitioners were competing with high
profile carrier but due to promu!_ga{/'on of Act ibid, they could
not made through it as no further proceedings were
conducted ;:-zgainst the advertised post and secondly, they
are agi(alin.g the legitimate  expectancy regarding their

promotion, which has been blocked due to the 1 block

induction / regularization in a huge number, courtesy Act, No. -

XViof 2009.

7- As for as, the first contention of advertisement and in
block regularization of employees is concerned in this

respgct it is an admitted fact that the Government has the

"nghz‘ and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission
and secondly no one knows that who could be Selected_in

open merit case, however, the right of competition is

reserved. In  the instant _case KPK, employees

The grievance of the petitioners is two fold in respect

ATTIEY S
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(R :gularization of Services) Act, 2009, was p/'omu/gale;/,

which in-fact was not the first in the line rather N.\W E.p (now

Khyber Pakhrunkhwa} Civil Servants (Regularization of
Serw'cges)' Act, 1988, NWFP (now Khyber Pakhz‘unkhwa)
(Reg.iation ‘of éervices) Act, 1989 & NWFP (now Khybér
Pakhtunkhw_a) .Adhoc  Civil Servants (Regularization of
Services) Act, 198;/' were _a/so -promu/gated and were never
challenged by anyone.

8- . In order to comment upon the Act, ~ib/’d, it is important

to go through the relevant provision which reads as under--.

S.2 Definitions. (1)---

a)----

aa) ‘“contract appointment”
means appointment of a duly
qualified person made- otherwise
than in accordance with the
prescribed method of recruitment.
b} “employee”  means  an
adﬁoc or a contract employee
appointed by Government on
adhoc or con__tracé‘ basis or second
shirt/nfg/ht :{hift:- but does not
/ include the émployees for project
5

post or appofnted on work charge

FASIIRATIEY T L
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basis or ‘who are paid out of

contingencies:

-------- whereas,

S. 3 reads:-

- Reqularization of _services of

certain employees, - All

employees : including
recommendee‘of the High Court
-appointed on \contract or adhoc
basis and holding that post on 315
-'December, 2008 ) or till  the
Commencement of this Act shall
be deemed to have been wvalidly
appointed on regular basis having
the same qualification and

experience for a regular post;

9- The plain reading of above sections of the Act ibid,

would show that the Provincial Government, has regularized
the "duly qualified persons”, who were appointed on contract

basis under the Cbnfract Policy; and the said Contract Poh’cy

was never ever challenged by any one and the same -

remained in practice till the commencement of the said Act’

Petitioners in their writ pelitions have not quoted any single

incident /iprécedent showing that the regularized employees

- under the said Act, were not qualified for the post against

s\

{
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wh:ch l‘hey are reqularized, nor had placed on record any

documents showing that at the time of their appointment on
contract they had made any objection. Even ot!'7en/vise, the

Superior Gourts have time and again reinstated employees

whos::  appointments were declared irregular by the

Government . Authorites, because authorities being

responsible for making irregular appointments -on purely

-

temporary and contract basis, could not subsequently turned

round and terminate services because of no lack of
? ., :

qualification but on manner of selection and the benefit of the

lapses éommitted on part of authorities could not be given to

the employees. In the nstant case, as well, at the time of ‘

3% =

appointment no one objected to, rather the authofiries'j

[

ST

committed lapses, while appoini‘ing the private respondents

and others, hence at this bejated stage in view of number of

R A )

| judgments, Act, No. XVI of 2009 was  promulgatec. ;

Interestingly this Act, is not applicable to the ec{ucat/oQ ,

department only, rather all the employees of the Prov/ncia{

Government, recruited on contract basis till 31 --Decembe{:

/1( 2008 or til the bommencemen! of this Act h

3

ave beon

rﬂ

'Mi{’;k:&un,

| s . | 16£eR 715




regularized and those employees of to other departinents
who have been regularized are not party lo this writ petition.

i0- Al the employees have been regularized under the

Act, ibid are duly qualified, eligible and competent for the .

post against which they were appointed on contract basis

and this practice remained in operation for yoars, Majotity of

those employees getting the benefit of Act, ibid may have.

become overage, by now for the purpose of recruitment

against the fresh post.

11-  The law has defined such type of legisiation as

“beneficial and remedial”. A beneficial legislation is a

Statue which purports to confer a benefit on individuals or a *

class of persons. The nature of such benefit is to be

exiended relief to said persons of onerous obligations under

o .

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where .

non previously existed. According to the definition of Cor/?’us

\

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an gxisience grievance, or introduged

regularization conductive o the public goods. The challenged

Y
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then Provincial Governments,

P

Act, 2009, seems to be a Curative Statue as for years the

contract basis but admittedly all those contract appointments
were made after proper advertisement and on the
recommendations of Departmeﬁta/ Selection Committees.
12- !h order .to appreciate. 'th.e " arguments regarding
eneficial legislation it is important to understand the scope
and meaning of beneficial, remedia/' and curative legislation.

Previously these words have been explained by N.S Bindra

.1 interpretation of statute, tenth edition in the following

manners.-

“A statue which purports to confer a
benefit on individuals or a class of
persons, by reliving them of
onerous obligations under contracts
entered into by them or which tend
to protect persons against
oppressive act from individuals with
- whom they stand in certain
relations, is called a beneﬁcial
legislations....in interpreting such a
stdtuo, the pr'{nciplo establishod is
that there is .{;o room for taking a
© narrow view éu/t that the court is
entitled to be éjengrous towards the

persons on wé,hon} the benefit has

appointed employees on

a2

—
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.. been conferred. It is the duty of the
court to interpret a provision,
especially a beneficial provision,
Liberally so as fo give it a wider
meaning rather than a restrictive
meaning which would negate the
very object of the rule. It is a well
settled canon of construction that in
constfucting the provision  of
beneficent enactments, the court
should adopt “that construction
‘which advances, fulfils, and furthers
the object of the Act, rather than the
one which would defeat the same
and  render the . protection
illusory..... Beneficial provisions call
for liberal and broad interpretation
so that the real purpose, Onderlying
su'ch enactments, is achieved and
full effect is given to the principles

underlying such legislation.”

Remedial or curative statues on the other hand

been explained as:-

"A  remedial statyte is one which
remedies defect in fghe pre existing law,
statutory or othefwi}s'e. Their purpose is
to keep pace with tbe views of society.
They serve fto keigép ‘our system of

/ Jjurisprudence up to date and in

have

B '\" -
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~harmony with new ideas or conceptions

of .what constitute Jjust and proper
human conduct. Their legitimate
purpose is to advance h'uman rights and
relationships. Unless fhey do this, they
are not entitled to be known as remedial
legislation nor to pe liberally construed.
Manifestly a construction that promotes

improvements in the administration of

* justice and the eradication of defect in

the system of jurisprudence should pe
favoured over one that perpetuates a

wrong”.

Justice Antonin Scalia of the U.S. Supreme

Court ir_7 his book on Interpretation of Statute

States that:

../ 3--

“Remedial  statutes are
those which are miade to supply
such defects, and abridge such
superfluities, in the common law,
as arise from either the general
imperfection pf all human Ilaw,
from change of time and
circumstances, from the mistakes
and unadvised determinations of
un/_earhed (or even learned)
judges, or fromi any other cause

whatsocver.” -

The legal propositior: thgt emerges is that generally

beneficial legislation is to be given liberal interpretation, the

beneficial legisiation must carry curative or remedial content

= X
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Sud? legislation must therefore, either clarify an ambiguity or
an omission in the existence and must therefore. the
explanatory ér clarificalory in nalure. Since the petitioners
does not have the vested rights o be appointed (o any
parlicular po_s!, even advertised one and private respondents
who- have being regularized are having the requisite
qualification for the post against which the were appointed,
vide challenged Act, 2009, whibh is not effecting the vested
right of anyone, hence, the same is deemed to be a
benencial, reme:.’;-;-ll and CU(ative legislation of the

Parliament.

14- . This court in its earlier judgment dated-26‘h November
2009 in WP‘No. 2905 of 2009; wherein the same Khyber
Pakhtunkhwa (Regu!a-rization‘of éervers ) Act, 2009, vires
were -challenged has held that this court has got no
jurisdiction to entertain the writ pet’fﬁon‘m view of Article 212
of the Constitution of Islamic Republic of Pakistan, 1973, as
an Act, Rule or Notification effecting the terms and conditions

of service, would not be an exception (o that, if seen in the

light of the spirit of the ratio rendered in the case of




LA.Sherwani & others Versus Government of Pakistan,

reported in 1991 SCMR' 1041. Even otherwise, under Rule 3
(2) of the Khyber Pakhtunkhwa (Civi/ Servants)
(appointment),. promotion and transfer) Rules 1989, authorize
'a‘ dépan‘ment to /ay down method .of appointment,
qualification and other Conaitions applicable to the post in
consultation with Establishment & Adminis{rquve Deparlment
and the Finance Department. In the instant case the duly
elected Provincial Assembly has pagsed z‘he.Bi.Il/Act, which
was presented through‘ proper éhannel e Law. and
Establishment Department, which cannot be quashed or
declared illegal at this stage.

15-  Now coming to the second aspect of the case, that

petitioners legitimate expectancy in the shape of promotion

has suitered due to the promuigation of Acr,_' iblid,‘in this
respect, it is a long standing ,or/'ncr:ple‘ {hat promotion is not a
vésted right but it is also an esltablished princfp)e that when
ever any law, rules or instructions regarding prémotion are
vioiateg then it become vested righ{. No doubt petitioners in
the first instance cannot claim promotion as a vested right

crrEsTED
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but those who fall within the promotion zone do have the

right to be considered for promotion.

16- ‘S/'nf':e the Act, XVI of 2009 has been declared a

beneficial and remedial Act, for the purpose of all those
employees who were appointed on contract and may have
become overage and the p?omu!gation of the Act, was

necessary to given them the protection therefore, the other

.8

. side of the picture could not be brushed a sfde simply. It is

the vested right of in service employees to be considered for

promotion at their own turn. Where a valid and proper rules -

for promotion. have been framed which are not given effect,
such omission on the part of Government agency amounts
to failure tq perform a duty by law and in such cases, High
Court always has the juﬁ'sdiction to interfere. In service

employees / civil servants could not claim promotion to a

higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers were in the
nature of a sacred trust and jis functionary are required to
exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such

-



principles was liable to pe restrained by the superior courts in

heir jurisdiction under Article 199 of the Constitution One

could. not overicok that even in the absence of strict legal

right there was alwa ys legitimate expectancy on the part of a

senior, competent and honest- carrier civil servant fo be

promoted to a higher position or to be considered for
promotion and which could only be denied for good, proper

and valid reasons.

17-  Indcod  the petitioners can not claim their initial

appointments on a higher post but they have every right to

be considered for promotion in accordance with the

promotion rules, in field. It is the object of the establishment
of the courts and the continue existence of courts of law is to
dispense and foster justice and to right the wrong ones.
Purpose.can never he complotely achiovodd unless the in
justice done was undone and unless the courts stepped in
and refused o perpeluate What: wa_; patently unjust, unfair
and un/awfu/: Moreover, it is the duly of public authorities as

appointment is a trust in the hands of public authorities and it

is their legal and moral duty to ischarge their functions as.

(WA




trustee with complele lransparency as per requirciment of
law, so that no person who is eligible and entitle to hold such

post s excluded from the purposo -of -seloction and is not

cdepiived of fiis any ..yht.

@ Considering the above seilled principles we are of the

N

firm opinion tha Act, XVI of 2009 is although beneficial and

remedial legislation but its enactment has effected the in
service employees who were in the promotion zone,

therefore, we are convinced that to the extent of in service
employees / petitioners, who fall within the. ,oromotion‘ zone
have suffered, and in order to rectify the inadvertent mistake
of the respondents/Department, it is recommended that the

promolion rules in field be .implemented  and those

employees in a particular cadre to which certain quota for

promotion is reserved for in service employees, the same be
filled in on promotion basis. In order to remove the ambiguity
" and confusion in this respect an example is quofed, “Ifin any
cadre as per existence ruies, a_p‘pointment is to be made on
50/50 % basis i.e 50 % initial recruitment and 50 %

promotion quota then all the employees have been




3
’, /_"' B ;2/
s
regularized under the Act in question . be calculated in that
cadre and equal number i.e remaining 50 % are to promoted
i . .
from amongst the eligible in service employees, -other wise,
eligible for promotion on the basis of sonority cum fitness.”
13- In view of the above, this writ petition is disposed of in
i .
| the following terms:-
(i) “The Act, XVI of 2009, commonly
~known as (Regularization Of Services)
Act, 2009 is held as beneficial and
remedial legislation, to which no
interference is advisable hence, upheld.
| (ii) Official respondents are directed -
to  workout the backlog of the
e promotion quota as per above -
. e mentioned example, within 30 days and
' ' consider the in service employees, till
R L P the backlog is washed out, till then
' T ,j.*"f o there would be (,omplete ban on fresh %
e . L. i "."ﬂ' . . /) A' y /
s e - recruitments. // - /-'.- ‘.*‘} // L !
SN Order a dingl // s ) /
S ) r ccordingly. .\ S / ‘/
‘ P = / s 2/,( // 7 sl e
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26" January 2015 JUDGE

A PR TN L -- ........ DA e i . ) T'FlEO Tc' HE /éur COPY
Tesl L Lo o= _ : : |
R L T e P"If‘rw-" ’“ r‘ﬁ\ E

[ - - X / B vt . U" Po.r‘,. vl
S A 20 TR NN ﬁ & o : : ¢'r AL R

- r e .

! PN N/ N - S P ELLR f"1 n Sy ;' ‘0." l")" "' '-"' 0' By
v e s . ' . . R L. . - T,
Praiel ooty Ve ey // Lo o /S 6 EB'{LH : -
T S O 0 . < .




AT f e T
 Divectorato g

r?}‘[ﬁf]ﬁh] G fii

St .u','u/v v

TIRAL H'Yl\r"j (\{/ﬂ wu“’"yl'{"ﬂh' If.-'f ok J“}'ﬂﬁ"“
4o mwwge,uu‘t.,f mt'(lu Wi

) : FEET
#F No. 091-9210389, 0210038,
‘ 9210437,9210957, 9210468 L
Iax 091-92109306,0800-33857 ' g
E-ma "rafig_lklkSzi@yalioo.com b

H ¥ NI £t
: —2‘.%-.0’14- g tLJ (W) AL G

I‘%T@hhcahon

Y Consequent upon. the reconunendations of the Departmental Promotion -
Conpitice cu:d in pursuance of the Governme: o/'Kthu' Pakhtunkhwa Llementwry and Secondary v ¢
Education Notlﬁcatzon NoSO(PE)/4-5/SSRC/ileeting/2015/Teaching Cadre dated 24% July,2014, the -~ **
Jollowing  SCTS/CTs,  SDMs/DMs,  SATs/AT:, STTs/TTs,  Senior Qarvis/Qaris, .-

' PSI'IZZ"S/SRSJ s/PSTs are hercby promotei’ to the post of SST (Bio-Chent),SST (Phy-Maths), SST i
(General ) noted ugainst cach BPS-16 (Rs.1¢ 300-800-34000) plus. usual allowances as adimissible 7 -
under the rules on regular basils under.the ex ting policy of the Provincial Government, on the terms
and condition given below with immediate  ffect and further they will be posted by the District
Felucation Qfficer concerned on “School basec -

: 4 (’-A.LJJST (Bi() (.‘henl) o : : ‘ o .
| 1. PI\O]VIOTIONOI‘ SCT/CT TOQ I't. L POST OF SST(BTO Chu'n) ‘)Pq 16 -

:a‘;\ - Total No. of SST Bio-Chem (M) Posts vacent Posts 19
; | 25% share initial recrultment -~ - S 05
58 Q\y\\ 75% share for Promotion. - . : ‘ 14
| (y o ¢ 9% Share of promotion of SCT/CY C o8
E{ Posts available for promoition s SR 08
X A Promoted through this order. ' 07
R \}‘; K3 N Namé of Present Plac - Dt of )
, X - > rese Hace i » Jee
b S \2 0 S.L.No Official ~of Posling C ) Birth Remarks
!A: “&J , Servives placed at e disposal
3 : of DEO (M) Bunner for further | -
1 41 Wakeel Zada - | GHSS G 4/18/196 . , . .
L“ g ? A aora #/18/1969 posting against SST (Bio-Chem) v’
-~ o ' post on school baxed, "
i'\ U @ \5h . Bal:h(ﬁllcbar GHS Ghurglushio /6l 1968 do ./
v .
C N - Shamsur o e /o R
~ 3 98 Rahmen GHS Ganshal |2 _(.0/1967 o e dQmmm venmaes ¥/
ﬁ . d4 10:_;‘ ‘?\,’;ﬂ:ﬁm“qz- | GHS Rajeon th.m 1/7/1960 . v mmmeeesns e R )
5 10‘;.; Abdul Chafoori GHS Torwarsak 1/2/1968 o do
6 114" ‘ B,akht Rasaol GHS Dewana Baba 3/3/1970 do \/
Khan - : .
- £ o : .
5 139 Ralvin Zacla GIHS Jawar 160/6/1972 T eeemaas 7 [ LT —— v

&b !'ll()ft’f()l'f()!\f O 128 'Hl/bl’h'! JUST NG LU POST O hb"l U !() Cl it BIPY-10

Total No. of SST Bio-Chem (M) Post vacant Posts . 19 .
25% share tnitial recruitmaent A ' . . 05
75% share for Promotion. ) S . 14
20 % Share of promotion of PSHT/S 2ST/PST " , 04
Losts available for promotion L . 04.
‘Promoted through this order | 04
S.N S.L.. | Name of Present Ii: trof
° Vo O_ﬂ'cnl | Place I: dl v Remarks
) P C i ‘OfPOSll‘ﬂQna:-;é—ﬁ‘F ) _A_;:L_:__ FE. - H
' b Services placed at the disposal of
' . A - th e
f ! K3 Rahmanudlah GPS Kalpant | 1:/10/1960 }IJ)(JES%II]( E) z}:;?ngé j,f ?g io;fé;lii};ﬁ])
’ ' POst un sS4 ffil based. N




§87's (1) Buwnues .

- ,,‘...' _—1

|. “f‘MHb })um;aa

04/01, w5 |- : .
e

- e =

anfor’ b6 l R do--===="" \ : ,

T o@nss |

GHES Newegoi

7
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GHS Ganah

.......................

4/0- 1969
oa/q 1973 \__

GHS Swart
GHS Karapa

.......................

GHS Chinglai

THE ST OESST (General) BPS-16..
80

» ““PROMOQTION OF PSH’ I‘/SPST/PST TO
Total No. of SST General (M) Posts va.ant Posts

25% share fmitial recruitment o
9 share for Pr omoltion.. .

09_43_—511(11 ¢ of promotior tion. ofPSII /SPST ZP F B

Doty auailable forpr omntmu [ —
rr omolcd t 11'Quqh this or -der

tieadnt Plae
of Hosting

Daieaf
Hoeth

Wemarks

“Services piuu.d at the dlspt).u! o[
DEO (M) Bunner for  further
puosting - dgainst 'S8T (General)

o f05/19644
05t 01 schaoI based,

Gy Ambela D

1 29 'Baj‘akat.é_‘hc‘ih )

s =

£1/05/1959
06 | Nasr ullah Khan \ GPS Ambela ¢.2/04/19060

112 \BaklltSL(ltaal gPS Ha)lﬂbad ii
R garal - \

125 | Durt Méknoon GPS Kiraramal _2/01/1961
~GPS-JowarNo1 . /02/1962
GPS Ladwan . -~ /03/1967

............

-

58 | Mohd 1’o'ﬁs'af j ¢ PS Shnat N/Kalay
Mt

/08/196+4

BaLht‘Aaman
KRhan '

‘| Rahmat Gul

| Jamil Ur
Rehmarn:

' \ GPS D&ggar_No 1 :5/4/1969

: -5/06/196.{

GPs D/ uba No !
GPS RahlmAbad t21/03/1968

Said Alim Shalt | 4
i _n_lcygl_________—— EShGaREE
Sher Zaman GPS paba Jee taba oufanf1uad

§ Mohd Hussain ﬁf:ﬁ\,ﬁffj”laf o mv/orz.lg(sz_
\ Mutabar-Khan \GPS Balokhan " 01/01/1962
” . __._,,_...‘——‘“'-‘

j 20/4/1967
Cqofod/1e68 | T
12/02/1964 | T

wahid Jalal GPS Merui?./\bad

| Gl
: : ara :

Mohd Sul_ih \ GPS Ashezomaira

!

'___’I‘ION OI"'S'DM DM T THE POST QF SST (General) BPS-16
Total No. of SST General (M) Pos:s vacant Posts |

-25% share imitial recruitment
5% share for Lr omolion. =

197

Jfor.pro omotion o

Posls humfnbl(,
gh Llua or dur

Promotcd l.lu o

= e RS |

Iy J 4
iradund A Deete L"

S N
Name of i . R
;\r Offictal }O)k;:t:sﬁn W Bietr Remarks
Seruices plac at the dzsposal of DEC

(M) Bunner f Nwether posting against
QR (onernlNiheAnN crhnnl hrcarl

Abdullah GHS N /pe,3969

Amnawar-




pohammad ~ -} qrrs8 Gagra

Rahim \ s
' \C.'H.b"lfupai

o

\3 9 l jahadar

\ G/40/1oy 1

wop 0 T

. PROMOQTION OF SAT/AT TO THE POST OF

LG (General) B PE-16

NivZ iR

[Totul No. of SST Gren eral (M) qutsvua_ggw}LP{s_l:__r

20

" [ 25% share initial recruitment

[ 75%:share for Promotion.

. 60

03

% Share of promotion of SAT/AL

4%

Posls auailable for promoLion

03

0

| Promoted through this order

S.Lo Namé of . - Pruscnll.l’lacu Dute of —-l ook
S-No \ No | Official \ of Posting Birth Remarks |
| - - | cHs : Services placed at the disposal of DEO (M) -
| 1 9 Said Nawshad 8/14/3560 | Bunner for further posting against 88T .
| . Amnawar (General) post on school based. '
.18 ﬁg?:ﬁz; ' GHS Cheena . } 2/1/1657 ‘ ---------- gmmanmmeanaan '
et Shaibai " l GHS Dherai . | 9/6/1 562 \ ---------- dgmmnmmmemmms

5. PROMOTION OF STT/IT

TO THE POST B G { Ganeral) BLS-10 .

Total No, of SST-Genera

8o

[ (M) Posts vacari Posts

B5d share Dl recruitinentt

20

75% share for Promotion.

4 96 Share o

fpromotion of - STT/TT -

\ Posts available fott promotion

0z
0z _ | o
o3 | o

A UPromoted througl this order

BT : - Present g R
s | 8.L | Nameof - . Dateof -
[\; No \ official - .. P f,‘;;";s dng | BirUR Remaris . B j
' oo Seruices placed at the disposal of DEO (&

)

35 | Fazal Rahim.

GMS Malka " | 2/5/1970

Bunner for further posting against SST

| 59

-1

r . , (General) post on school based.

. Mustagim | GMS Jaba o R I

F 2 AEah - Amazi (1/1/.1977 o : do )
. HS - )

\3__ 59 [I'aza{Subhun \?angsm. \3/:6/197( Lt

ROMOQTION OF S ari/Qart

TO THEPGST OF SST (General) .BI?S-I_G

[
. [ Total No. o j‘SEii'_Ge?tuéﬁ;El"(]VI)'_PB?{Z‘Z-‘&R-— auk Posts 80"
25% share tnitial recruitment - 20 o
e dliens for Promioion. oo - I 60 A
3 % Share of promotion of S Oari/Qar: o4
[ Posts available “for promotion ik \l 02 o
02 b

[ Promoted through this order

’ S EN \S:L.No Nmm, of Offtcial J‘:}‘;;';:‘Lf'ﬁj"c" ‘ :::lt‘;l“f Remuarks
G | T o - S ‘ Services placed atthe disposal of |
, Ve GHS Kala . - DEO (M) Bunner for further i’
! 22 Bakht Zada Khela ""?4/1f)6/ posting against SST (General)
- l_ : post on school based.
. ‘ 2 |27 | Imded Ullah GHS Batai L.;-/:.;g/zgm ii --do- - !

Terms and conditions:-:
They would be on probation for a period

1
2 They will be governed by such
CGowt - )
3 . Their services can be terminated at an

~during probationary
fivun Hate e time,

rules and regylations as,

period. In'case of miscc=

of one year extefida

y timiz, in cuse tlic

ble for another one year.
ay be issued from time to

- performance s
) duct, they sh 'lee preceded under the rules framed

time by the

Jound unsetigfuctory
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SSTs (M) Bunner’

submitted (o, all concerned,
$ i _m lowei post WlFremain i Flact,
Ao l.-L/L) 1is u[[owr_djo: Jolning lus duty.

\\{"hej will giue an under takmg to be.recorded in i’ eir service book to: the effect thar if any over

payment is made to him in Jmh! fhzc order w.!( be: ceouuired and lfne/she 15 wronqh/ promoted
hu/she will be reverseds

“They will be goyer ned b_/ such rules and regulation.s as may be issued from time to tzme by the
- Gout. .

- Their pmtmg w(u bc made on School ba:,ccl They will hnoe to serve at the place of posung, and
their service.is not transferable to any’ other station
Before handmg ouar rhmnn once nqmn ithalr de canant nay hn chaelead rf!hm/ haua not tha

. chuucd relevant qulzfcanons as per ru!es' they me.; noc be handed over char ge of the'post.

(Muhu nonad Rafig Klattal)

. Direutor
[ U\, O : El/ement« y and Secondary Education
\,\;) v L  Khyber - al\h{um’\hwa Peshawar.

L'nd.st No. / File No.2/Promotion SST B-16: Date ~ Peshawar the ?)&"@5/ 014.
CopJforwm ded for information and necessar: action to the: -
Accountant General Khyber Pakhtunkhwa Seshawar.
District Education Officer concerned
" District Accounts Officer concerned '
'Oﬁ”mal Concerned.
PS5 to the scey ctary to Gowe: Khyber Pakhilunk
"PAto the Dir ec(or L&SE f\.thC]’ Pakhtunki i,
fI/Fz(c

va 38, cpuruncm:

4 'b (
Dy - l)ur L.'. /1/0//!

Elementc y and Scco dary Educanon
Khyjtier Pakhtunkhwa Peshawar

1.

) 2.
3.

4.
5
6

‘- -7-|




BEFORE THE PESHAWAR HIGH CO CURT, PES

BEFORE THE PESLA RS SURT.

W.P. No. 1 AS\- § /2016

1
2
3
4
5.
6.
1
8
9

10.
11.
.12..
13.

14.°

15,
16.
17.

18
19.

 Government of Khyber Pakhtunkhwa - throu.gh’:;

D1str1ct Education Officer (M), Bunet at Dagga’x_/'lér D

Rehmatullah, gsT, GHSS, Gagra, District Bun
Shahbaroz Khan SST (8C), GHS Shal Bandi
Inamullah SST (8C) GHS Diwana Baba
Bakht Rasool Khan (8C) GHS Diwana Baba
Ebdur Ragib SST (G) GHS Bajkata

Sher Akbar 53T (G) GMS Banda
Shairbay SST (G) GM3 Kuz Shamnal.
Aub Zax ssT (CG) GHS Cheena
Habib-ur-Rehman SST (G) GHS Bagra
Shaukat SST (sC) GHSS Amnawar
Subhani Gul SST (G) GMS Elami Banda.
Gul Said 85T (G) GHS Karapa

giad Amin SST (G) CGCMHS Daggar
gardar Shah G) GCMHS Daggar

Israr Ullah §ST (5C) GHS Chanar

Mahir Zada (8ST) CHS Shal Bandai.

vShir.Yazdan ssT (G) District Buner

Bahari Alam ST (SC) GHS Shal Bandai
Miskeen S8G (G) GMS Shargahy, District Buner

YVersis

Secretary, E&SE Departme: at, Peshawar.

Director E&SE, KPK, Peshawar.

JRTPISYRITLY Respondents

AT R TR



WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1) That numerous vacancies of 85T In BPS-16 were available

in the respondent department since long and no steps

were . taken for appointments against those posts.
However, in the Year 2009 an advertisement was
published in the print media, inviting applications for
appointment against those vacancies, but a rider was
given therein that in-service employees would not ke
eligible and they were restrained from making

appiications.

2) That the petitioners do belong to the category of in-

service employees, who were not permitted to apply

against the stated SST vacancies.

3). That those who were appointed on adhoc/ contract basis

against the abovesaid vacancies Wwere Jater on

regularized on -the strength  of KPK Employees

(Regularization of Services) Act, 2009 (Act No.XVI of -

2009)

4y That the regularization of the adhoc/ contract

employees, referred to in the preceding para, prompted
the left out contendents, may be the in-service
employees who desireci to take part in the competition
_or those who did fall in the promotion zone, to file
-

EXAMINE
Peshawar High

L A and




imately decided vide &

2015 (Annex “A™)

petitions, which were ult

consolidated judgmment dated 26.01

g down the judgment, ibid, this

: 5 That while handin
d to consider the pro

Hon’ble Court was please
der paragraph 18 of the
de in that respect in th

motion

judgment, as also a

cuota un
e concluding

direction was ma
para to the following effect:-

«Official respondents areé directed to workout

g of the promotion quot
within 30 days and
till the

the backlo a as per above

mentioned example,
e employees;

consider the in-servic
en there would be

backlog is washed out, till th

complete barn on fresh recruitments”

{dered for promotion,

petitioners were cons
ust Court in the

6) That the
pursuant to the fi

abovereferred judgmen
n on various dates rang

ndings given bY this aug
t, and they wele appointed on
ing from 01.03.2012 to

ediate effect, as

promotio
ex “B’), but with imm

31.07.2015 (Ann

against the law laid do

wn by the august Supreme Court,
that the promotees of one patch/ year shall rank Senior
recruits of the same batch/ year.

to the initial

list of the SSTs in BPS-16 has not

7) That till date seniority
e legal obligation of the

peen issued, as against th

, respondents to issue senjority list every year: )

That though the petitioners were having the required

much earlier and the
hey were deprived of t
e, as against the principle ©

qualifications vacancies were also

available, but t

promotion at that junctur

he benefit of

flaw
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2 ' V
// laid down by the apex Court in the case of Azam Al
¢ ~ reported 1985 SCMR 386 and followed in Muhammad

YVousaf (1996 SCMR 1287). As such they were deprived
from the enjoyment of the high post not only in terms of

statiis but also in terms of financial benefits for years.

9) That feeling - mortally aggrieved and having no other
adequate and efficacious remedy, the petitioners
approach this august Court for a redress, inter alia, on

| the following grounds:-

GROUNDS:

A. That the petitioners were equipped with all the requite
qualification for promotion to the posts of 88T (BPS-16)
long ago and also the vacancies were available but fof
no valid reason the promotions were withheld and the
posts were retained vacant in the promotion quota, '
creating a backlog, which was not attributable to the
petitioners, hence, as per following examination by the

august Supreme Court, the petitioners are entitled to
the back benefits from the date the vacancies had

occurred;

“promotions of such promotee (petitioners
in the instant case) would be regular from
date that the vacancy reserved under the
Rules for departmental promotion

occurred”

‘B, That the petitioners have a right and entitlement to the

-5 back benefits attached to the post from

eXAMINE
Peshawar’High ournrt
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oy s .
h-».(-u—'-'-[“,‘._i.‘.d..‘.r.. vt aptn atepnam meed ==

/ 4 qualifications of the petitioners and availability of the

vacancies coincided.

c. Thatthe petitioners being the promotees of one and the
same batch, are required to be placed senior to the
fresh appointees, but the respondents have sat on the

~ geniority list and uptill now 1o genijority list whatsoever

" has been issued/ circulated.

D. Thatin view of the fact thé.t no seniority list has been
issued, the petitioners neither can file & departmental
appeal nox can have recourse to the Services Tribnnal
for agitating their grievances, therefore, this august
Court can 1issue _appropriate directions 10 the -
respondents to act in accordance with law, in view of
the principle of law laid down by the apeX Court in the
pronouncements reported in pLD 1981 SC 612, 2003
SCMR 328, etc. |

E. That the petltloners have not keen tteated in
accordance with law as agamst the provisions of Axticle

4 of the Constitution.

F. That petitioners reserve their right to urge additional

grounds with leave of the Court, after the stance of the

, T T
o iY respondents becomes Knowil to therm. A

3. Prayer
AT HE
~In v1eW of the foregoind, its is, therefore, prayed that on

acceptance of this petition, thlo Hon’ble Court may be

pleased to issue an appropriate dn:ectlon to the respondents

for treating the promotion of the peutloners' from the date
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acancies had become

they were qualiﬁeci on, and the vV
5T BPS-

o to circulate the ggniority list of

available; and als
ns to the

enior Positio

fresh recruits.

" 'ﬁ‘e—i—itioners being

.16), giving S

promotees against the
Any other remedy 0 Which the petitioners are found fit

in law, justice and equity may also be granted.
Petiticners
Through '
Muhammad .
Advocate Supggne Court
& .
' Akht lyas ,
~ Advocate High Court
CERTIFICATE: |
such petition on the subject matter has

It is certified that no

earlier been filed by ;s august Court.

the petitionet in th

1IST OF BOOKS:
1) Constitutiont
‘ 2) Case law accordin

of Pakistan, 1973.
gto need.




PESHAWAR HIGH COURT, PESHAWAR. .

ORDER SHEET

-

f Date of Order/

Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

Present:  Mr. Isa khan Khalil, advocate

WAQAR AHMAD SETH, J.- Through the instant | writ
petition, the petitioners have prayed for issuance of an
appropriate writ directing the respondents to treat their promotion
from the date, they were qualified on and also to piroulate the
senjority llist of SSTs B_S~16 By giving them senior position being
promotees against the fresh recruits.

2. ' Arguments h§ard and available record gonei through.
3. The prayer so made, in the writ petition and argued
at bar cieérly bifurcate, the case of petitioners in two parts;
firstly,. betitioners are claiming an appropriate direction to the
respondents to circulate. the senior list of SSTs (BS-16). Yes,
according to section-g of Khyber Pakhtunkhwa, Civil Sgrvants

Act, 1973, for proper administration of service, cadre, or pést, the

ey T

 EXANINER

Peshawiar High Gount
%:W DEC 2016

TR
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appointing authority shall causc a seniority list of the members of

the time being of such service, cadre, or post to be prepared and

(he said seniority list so prepared under subscction-1, shall be

3

| revised and notified in the official gazette at least ornce in a
calendar year, preferably in the month of January. In view of the
clear provision. of law, the first prayer of the petitioners is
allowed with the cqn1sent of learned AAG and the competent
authority is directed to iss‘ue the senjority list of SST’s BS-16, in
accordance with the law,-relating to seniority etc, but in the
month of January, 2017, positively.

4. As regarding the second portion of the petiton,
- wherein they have asked for appropriate diregtion to the
respondents for treatiﬁg the promotion of the petitioners from the
date they were qualified and vacancies had become available
b.ésides_considering- them senior being promotee‘s against the
direct recruits is concgrned, we are of the view that the same
pertains to terms and condition of service and as such under
article-212 of the constitution this Court is bvall‘red to entertain that

portion of the writ petition.

/ 5. In view of the above, this writ petition is disposed of
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+
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with the direction to the respondents, as indicated in para-3,

whereas the seniority and promotion being terms and-conditions

of scrvice is neither entertain-able nor maintainable in writ
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GOVERNMENT OF KHYBER PAKHTUNKHWA
OFFICE OF THE DISTRICT EDUCATION OFFICER (MALE) DISTRICT BUNER
Phone #: 0939-510468

377 El:aail: edobuner@gmail.com

/\/o — DF é%&t'@d/?

The Director Elementary & Secondary Education
Khyber Pakhtun Khwa Peshawar.

Subject; APPEAL /REPRESNTATION FOR TREATING. THE PROMOTION OF THE APPLICANTS FROM TH|: Cing
DATE ¢f HE HAS QUALIFIED ON AND THE VACANCIES HAD BECOME AVARLABLE, AND ASLO TO
CIRCULATE THE SENIORITY LIST OF SSTs BPS-16,GIVING SENIOR POSITION TO THE APPLICANT
BEING PROMOTEE AGA[NST THE FRESH RECRUITS, ,

Mema;-

Enclosed please find herewith photo copies of applications along with court judgment in r/o the
foliowing officers are hereby submitted to your office for further necessary action .
S.No | Name | Post | School Remarks
1 | Rahman ullah SST :GHSS Gagra
2 | Shahbarozkhan ~ [SST | GHS Shalbandai
3 | inamullah SST | GHS Dewana baba
. 4 | Bakht Rasool Khan SST | GHS Dewana baba
5 Abdur Ragib : SST GHS Bajkata
6 | Sher Akbar SST | GMS Band’a
7 | Shafbar SST | GMS Kozshamanal
8- | Aub Zar SéT | GHS Cheena
" [79 [ Rabib ur Rahman SST _| GHS Bagra N
10 | Shaukat SST GHSS Amnawar
11 | Subhani Gul SST .| GMS Alami Banda
12 | Gul Said SST GHS Karapa
13 | Said Amin | SST | GCMHS Daggar .
/44 Sardar Shah SST GCMHS Daggar
15 | lsrarullah SST - | GHS Chanar
!16 “Mahir Zada SST'GHS Shalbandai
17 | Shir yazdan SST | GHS Maradu
18 | Bahari Alam SST | GHS ShalBandai
19 Miskeell'n SST | GMS Sharghshy
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