Date of order
" proceedings

S.No.

Court of

Appeal No. ga‘?p /2024

FORM OF -ORDER SHEET

23/10/2024

1 order or othér proceedinés with signature of judge -

R

The appeal prcséntcd today by Mr. Muhammad
Muazzam Butt Advocate. It is fixed for preliminary. hearing,
before, Single Bench at Peshawar on 30.10.2024. Parcha Peshi

piven to counsel for the appetlant. .

By order of the Chairman
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- BEFORE.THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

" Anwar Zaib Khan Son of Aziz Ur Rehman Resident of Tehsil & District Manshera

Design'aﬂon: Primary School Head Teacher at Mosque School Andara L.

L : VERSUS

| 1) Secretary to Government of Khyber Pakhmnkhwa Establishrnem Deparl:ment, Civil

Secretariat, Peshawar )

2). Secretary to Government of Khyber Pakhtunkhwa, Elernentary and Secondary )

Education Department, Civil Ser:rehnat, Peshawar -

3) Director Elementary and Secondary Education Department

_ SERVICE APPEAL UNDER SECTION 4 OF KPK_SERVICE
TRIBUNAL _ACT 1974, _AGAINST ' THE IMPUGNED -
.NOTIFICATION 'BEARING _NO.SO(POLICY)EZAD/1-312020, -
DATED esmmzezo, COMMUNICATED TO RESPONDENT NO.
2 VIDE' LETTER'®DATED" 06/06/2023,° WHEREIN IT WAS
Do STATED THAT SUB RULE 5 .OF RULE 7 OF KHYBER
. * PAKHTUNKHWA _ CIVIL ¢ SERVANTS _ (APPOINTMENT,
' PROMOTION AND TRANSFER) RULES, 1989 STANDS
._bELE'rED '

PRAYER: - . '
ON ACCEPTANCE OF INSTANT SERVICE APPEAL, THE
IMPUGNED _NOTIFICATION. BEARING. NO: SO (POLICY)
E&Am-l-31zozo, DATED 06/08/2020, COMMUNICATED 'TO
RESPONDENT NO. 2 VIDE LEYTER DATED 06/06/2023, MAY
. .~ BE DECLARED AND ORDERED TO BE STRUCK DOWN BEING -
* ©'VOID AND -ULTRA VIRES TO THE CONSTITUTION - OF
PAKISTAN AND FUNDAMENTAL' PRINCIPLES OF NATURAL

JUSTICE AND AGAINST THE RIGHTS OF APPELLANT.

. ANY OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL;‘: '
s DEEMS FIT AND PROPER IN THE CIRCU CIRCUMSTANCES OF THE
- . CASE MAY ALSO BE GRANT_ED TO THE APPELLANT.

" RESPECTYULLY SHEWETH:

-

1. That the Respondents Department appointed the Appellant as Pnrnary School Head .

. v s ‘Teacher.
_Copy_ of Monthly Salary account is annexed as Annexure A

S emenssrenaasons Appellant -~

. _ | _meeneni-RESpONdents

P
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Notification is reproduced as under:-

""'/2“

. That as per Khyber Pakhtunkhwa (Appointment/ Promation/ Transfer] Rules,-_

1989, as well as in other sister services of the other Provinces and Federation as
well, availing of promotion by the employees is always optional and ‘the employees
as a matter of right may avail or forego their promotion and the next employee in -
seniority list is to be promoted.

That some employees specifically have foregone their promotion as they could not
serve in the areas where there is no facility of accommodation and.no houses of
their elders are available to look after them in far-flung and solitary mountainous
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the
extent of terms-and condition is framed by the Chief Minister and such promotion
rules are not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part and parcel.of KP Civil Senrant
Appointment, Transfer and Promotion Rules 1939

That Government of K.P without following the rutes position mentioned in Para.6 -
above promulgated Notification No. SO (Policy). E&AD/1 3/2020, dated
06/08/2020, communicated to Respondent No.2 vide-letter dated 06/06/23 -
wherein it has been made mandatory to the ernployees to avail the promotion,

otherwise, disciplinary action shall be taken against the employees. The impugned

v

"Furthermore, those ofﬁcers/officlals who do nat
comply with promonou order of the competent authority
or try to evade promotion through different meauns shall
be proceeded against under Khyber Pakhtunkhwa Civil
Servants (Efficiency Discipline} Rules, 2011, please ! '

That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the

right of foregoing of promotion was withdrawn and the Government of Khyber
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in-
the Civil Servants (Appointment, Promction and Transfer) Rules, 1989 vide .
notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020.

"+ Copy of notification No. SD [Pollcy] EV AD/1-3/2020 dated 06/08/2020 is attached

asAnnezm.r_B

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil Servarits (Appointment, Promotion and. Transfer) Rules, 1989 in .

" . respect of which the respondent No.1 vide its letter No. SO(Policy} E&AD/1-

372020 dated “ Peshawar the June 06th, 2023 directed the respondent No -3
(Directorate of Elementary & Secondary Education) that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appdintment, Promotion and Transfer) Rules, 1989

‘has been deleted vide notification dated 06- 08-2020 and ,therefore, no provision

exists to decline or forgo promotion and it is obhgatory upon every civil servantto '
accept promotion under every condition.
Copy oflmpugned Letter dated June 06th, 2023 'is attached as Annexure C

" That thereafter the meeting was also held in the office of Additional Secretary
Establishment on 06-07-2023 iti which {t was decided to examine the case properly_ o

and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.
Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directorate of Elementary & Secondary Education
Khyber  Pakhtunkhwa also wrote a letter to the office of Establishment &
Administrative Department vide No SO(Primary-M} E&SED/2-2/Appointment -
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber -




T

‘Copy of Impugned letter dated 07-09-2023 is attach_ed as An_ugxm‘_ei

—3 -

Pakhtunkhwa Civil Servants {Appointment, Promotion and Trénsfer) Rules, 1989 as
it had neganvely affected alarge number of teachers and espemally femmale teachers.
Copy of Letter dated 23-08- 2023 is attached as Ammﬁ

That the respondent vide its letter dated 07th of Septemher 2023 directed the
Directorate of 'Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no
pravision exists to decline or forgo promotion and -those teachers who do not
comply with the promotion order of the competent authonty or -try to evade

promotion through different means shall be proceeded ‘under the Khyber -

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.

-

That the petitioner feeling aggrieved, filed Representation to the respondents in
person, and also approached to respondents through APTA President but the
grievances of the appellant have not so far been redressed.

Copy of Representation against the said notification is annexed as Annexure G & H

That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989; the petitioners filed this Hence, the instant
service appeal is filed an the following grounds -

_ GROUNDS:-

That as per various judgments it is established and settled prir_;c!ple that executive
notifications cannot be given retrospective effect. A valid Notification which confers
rights is always applicable with prospective effect, however if 'an amendment )

notification that adversely ' effects the interests of the-'employees or causes

dlsaduantage to the employee is not tenable in the eyes of law. The not‘lﬁcauun/
guidance dated 06/08/2020 06/06/2023 are liable tn be set-as:de

That there are no terms and conditions of service mentioned in the appointment
order of the appellant wherein, availing of promotion is mandatory. It is firther -
submitted that employees in the past, have, foregone-their promotion along with
théir posting,. It Is submitted that when domestic and other personal issues do not
permit the employees/appellant to avail the promotion. order and in that case, the
employees who foregone their promotion were allowed not to avail the promotion
for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during their entire service. Hence -

the employees himself/herself forebear agonies of foregoing their promotions. As a

result, junior to the appellant according to thé order of senionty cum ﬁmess are
granted promotion to next rank.

That as per Civil Servant laws, promotion is a kind of appointment which is.always
optional to get promotion o not, hence the impugned notification is void, illegal and |
against the law and the same to the extent of the appellant is liable to be set-aside.

That it is further submitted that on account of grant of promation, some employees
who are suffering from severe medical ailment or facing acute domestic issues
cannot avail promotion with transrer in other areas, therefore, no employee can be
compelled to accept the promotion compulsonly which-is- not beneficial to 'the
employee butif an employee does not avail and get benefit of her promotion it must
be optional for the employees as to whether to avail or Forego the benefits. Any
promotion without wllllngness of employee s illegal and liable to-be setaside. )

R A
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. That non-availing of promotion and foregoing thereof does not cause loss to the

Bovernment exchequer and in consequence of foregoing promation, pave way to the
‘next employee in seniority, aspiring for promotion could be proshoted.

2

That the impugned promotion Notification dated 06/08/2020 communicated on

06/06/2023 is 'perverse, discriminatory, against the’law, pungent and is.a blunt -
blow of hammer on the rights of the appellant. It is not out of place to mention here
‘that the appellant are teachers and- have to look a&er their children as well as mllng :
dependent family members and in these. c1rcumstances in the presence of impugned._

Notification.dated 06/08 /2023 comrmunicatéd on 06/06/23 would not be able to
serve in the department and'which shall amount to the snatchlng of bread and
butter of the poor employees

CItis, .therefore, humbly prayed -that on the acceptanee of, -

the Instant Ser\nce Appeal, the impugned Notlfcatlon bearing
No. (POLICY) ~ .E&D/1-3- 1-2020 DATED. 06/08/2020,

‘ commumcated to Respondent No.2 by Respondent NO.1, vide
letter .dated’ 06/06/2023 1 may. please be d_eclared and’ ordered to -
‘be struck down helng Void, Ultra vires'to the Constltutlon -of

Pakistan and agamst the fundamental princlples of natural
justlce. v

It is further prayed that no penal actlon as proposed and .

enwsaged in' . letter dated 05!06!2023 rnay be declared .as
unlawful, |Ilegal and without' havmg any Iegal effect.

Any other: rehef, whu:h this honorahle Tribunal deems fit -
and proper; m the clrcumstances of the case, may also be .

qranted to the appellant. v

ppeilant

AFFIDAVIT: ‘

I Anwar Zaib Khan Son of Aziz Ur

Rehman Resident of-.Tehsil &
District Manshera that the contents of
foregoing application "are true and
correct to the best of my knowledge
and belief and nothing has been
concealed therein from this Honourahle

Through

Muhammad Mu‘azzaza‘m Butt
Advocate Supreme Court

Yt

Court .t
- Muhammad Adeel! Butt
Q Advocate High Court
Depdnent %' 4{“_ .
Bassam Ahmad Siddiqui
Advocate High Court

LL.M- Human Rights




. BEFORETHE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CMNo____ - Pof2024 .
BRefts ;
Service Appeal No 2 : '
ANWAR ZAIB . KHAN .
VERSUS .
- Scmmrytuﬁmmmentoﬂ(hyher?akhnmkhwa.&nmers L

APPLICATION roa suspsnsmn OF mvusnen uo-nncxrmu _
BEARING NO. SO (FOLIGY) <E&D/1-3/2020- DATED omnwzozo, f

+COMMUNICATED TO RESPONDENT NO.2. BY RESPONDENT.NO.1,
VIDE LETTER DATED 06/06/2023; :ﬂLL 'I'HE me. msposm. QF

CASE IN'HAND. ) -
Respectfully 5ubmim:d~ P .
. That the Instant uppllcaﬂnn may be treated as partand pamel of service. appeal of the, :
" ot ! , AR I
2 That the appellanthas bmught a good prlma fade @se and hulance of mnvenlence also. }
lies in favor of the appe!lant. ; ’ : .
- ' E i o

l\13.. That thara ts llkaﬁhood su.fcm ofthe appeIlanl:m the Hs And lfmanntiﬂmﬂnn bearing
No. 5o (Pollcy) B&D/1-3/2020 Datnd 06{08}2020, communlmted to Respundmt No.2
by Respondent Na.1, V!de Letmr Dau:d 06/05{2023 is not suspended the appellant
- would suffer ln'eparable loss. - _ . _ : =

4, That valuable rights of the appelﬁnt tslev&lved in the mse.

in view of the reasans, ltis humhiy requmd that the notfication bearing No.-So
(Pa!lcy) B&D/1-3/2020 dated nsfosnuzo. cnmmunlmnd to Respcndent NoZ by
Respondent No.1, Vide Letter | Dated 06106/2023 may ldndly bie suspended tl}- the
final disposal of the mgln _appeg_l (n l'gangl.

<

| 'mlnm:ﬁ |

Through

’

l (the appellant) do hereby sulemnly

stated on oath that-the contants of, : Muhﬂ:ﬁt‘lllduaz::aﬁm
foregolng application are trus and MW ¢ '
‘mmctmmebastofmylmnwi:dgs . _ /

“and belief and nothing has “been:

cealed thereln from this urabls |, - C Huhammad Adeel Butt .
. E‘l:!l‘ll‘t i W Admcatn ngh Cowt - .
‘ ) eﬁn‘ ent : .
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- (ANDS): & EVEN DATE

Copyis fenuarded to:-

- GOVERNMENT OF
KHYBER PAKHTUNKHWA :

.. ESTABLISHMENT DEPARTMENT PP

. " {REGULATION'WING} S T

.  NOTIFICATION o

SR _Dated Peshawar the, 06/08/2020 .
In exerclse of.the pawers conferred by section 26 of the Pakhtunkhwa Civil Servants Act, 1973(Khyber
Pakhtunkhwa Act No XVill of B} the chief Minister of Khyber Pakhtunkhwa [s pleased to direct that inthe
Khyber Pakhtunkhwa Civil Servants (Appointment Promotion and Transfer} Rutes 1989, the fo[]awing
further amendment shall be made, namely: T

[

Ameunmem ' -

" Intule 7. sub-ruler {5) shall be delfeted.

, : Tl cmessecm-:rmv
N : o GOVERNMENTOFTHEI(HYBERPAKHTUNKHWA

~ <
3

-

e

.‘ * 1 Additional ‘Chief Secretary, Govt of Khyber Pakhtunkhwa. Planning & Deveiupment Department)

2. The Senior Member Board of Revenue, Khyber Pakhtunkhwa. . o
"3, All Administrative Secretar{es to Govt of Khyber | Pakhtunkhwa
<47, The Principal Secretary to Govemor, Khyber Pakhtunkhwa

S The Principa! Secretary to Chief Minlister, KhvherPakhtunkhwa _—

6. All Divisional Corfimissloners In  Khyber Pakhtunkhwa.  *

* .«7. AllHeads ofAttached Departmems in Khyber Pakhtunkhwa.

‘8. Al Autonomous}Semi Autonomous Bodies In Khyber Pakhtunkhwa. | .
9. AllQeputy Commissigners in Khyber Pakhtunkhwa.
- 10. The Heglstmr, Peshawar High Court. Peshawar. “ .
11. The Reglstrar, Khvber Pakhtunkhwa Service Tribunal, Peshawar = - >
12 The Secretary, Khyber Pakhtunkhwa Public Service Comrmssion, Peshawar,
13, The Deputy Director [IT], E&A Department. h
14, All Section Ofﬂcers in Establishment & Admlnlstratiun, Department.
15, The Sectlon Officer ( Adrnin}, Adminlstration Department with the request to arrange 20 gazette
copies -
16. The Caretaker, Admlnistrallon Department. =~ - . =

e

-

- {WARDAH umr] .
DEPLITYSECRETARY{PDUCY}

e«
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STo, T _ -Dated.ZB_Ql_Z.ﬂZi

‘1) Secretaly to Government of Khyber Pakhtunkhwa;, Esl:abllshment Depart:ment. Civil

A | | Annexure. —

—& -

Secretariat,.Peshawar -

2) Secretary ' to Government of Khyber Pakhtunkhwa, Elementary and uSecondary
Education Department, Civil Secretariat, Peshawar

3), Director Etementary and’ Secondary [Idur:at:lon Department

Sir/ Madam:- . PN

Your itonorable authority promulgated Notification™No. SO_(Policy] E&AD/1 3/20_20,
dated 06/08/2020, communicated to Elémentary &.Secondary Education vide letter dated
06/06/23 wherein it has.been made mapdatory te’'the employees-ta avall the' promotion, -

- otherwise, disciplinary action shall be takén against the employees. That, as per notification No.

SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of forepoing of promotion was

. withdrawn and- the Government of Khyber Pakhtunkhwa Establishment. Depart:rnent

(Regulation Wing). deleted Rule’ 7(5) in the Civil Servants. (Appointment, Promotion and
Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. That _
the Directorate*af Elementary & Secondary Education Khyber’ Pakhtunkhwa Peshawar asked |
for guidance regarding deletion of Rule. 7(5) in., l(hyber Pakhtunkhwa Civil Servants -
(Appointment, Promation and Transfer) Rules, 1989 In-respect of which the ,Establishment
Department vide its letter No. S0. (Policy). E&AD{I— 3{2020 dated’ Peshawar l:he June 06th, .

- 2023 directed. the Directorate of Elementary & Secondary Education that Rule 7(5) in the

Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion. and Transfer) Rules, 1989 has
been deleted vide notification dated 06-08- 2020 and therefore, no provision exists to decline _
or forgo promation and it is obhgatory upon every civil servant to accept: promotion under
every condition. .That Directorate of Elementary & Secondary Edumnon Khyber Pakhtunkhwa
also wrote a letter -to the’ off”ce of Establishment &-Administrative Department vide No
SO(Primary-M) E&SED/2- ZjAppointment Rule/2023 dated 23-08-2023 to reconsider the
amendment ‘made in Khyber Pakhtunkhwa Civil Servants (Appoiatment, Promotion and
Transfer) Rules, 1989 as it had negatively affected : a large number of teachers and especially
female teachers. : [n the meanwhile, the department vide its létter dated 07th of September
2023 directed the Directorate of Elementary & Secondary.Education Khyber Pakhtunkhwa that -
necessary guidance has already been provided to the department and therefore no provision
exists to decline or forgo promotion and those teachers who do not: cornply with the promotion
order of the competent authority or try to evade promotion thraugh different means shall be
proceeded under the Khyber Pakhtunkhwa Civil Servant (Eff‘ciency & Discfpline) Rules, 2011,

It is, therefore, humbly prayed that “on. " the. acceptance” of the -nstint -
representation; the Notification. bearing No. 50 (POLICY) E&D/1-3 1-2020 ‘DATED *
06/08/2020, communicated to vide letter dated 06/06/2023 may please be declared and

ordered to be struck down being Void, Ultra vires to the Copstitution of Paklstzn
o -Best Regards @o" '

Anwar Zaib Khan Son of Aztz Ur Rehman
Remdent of‘I‘ehsﬂ & Dlstrlct Manshera '
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