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FORM OF ORDER SHEET

Court of
Appeal No. ?\qu;‘ /2024
Date of order Order or aother prdceedihgs with signature of judge
proceedings :
2 I
23/10/2024

The appeal presented woday by Mr. Muhammad
Muazzam Butt Advocate. It is fixed for preliminary hearing
before Single Bench at Peshawar on 30.10.2024. Parcha Peshi

given 1o counsel for the appellant.- .

By order of the Chatrman
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Muhammad Nawaz Khan

Vs
S
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In Refto
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-

BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

Muhammad Nawaz Khan Son of Gul Zaman Resident of Tehsil & District Manshera

2
i

3) Director Elementary and Secandary Education Deparl:ment '

Designation: Primary School Head Teacher at Malookrs

VERSUS

"\ 1) Secretary to Government of Khyber Pakhmnkhwa, Estahllshment Department, Civil

Secretanat, Peshawar

2) Secretary to: Governrnent of Khyber Pakhtunkhwa,: Elementary and Secondary’

Education Deparl:ment, Civil Secretariat, Peshawar

at

.

........Respondents

v SERVICE APPEAL ' UNDER " SECTION 4 OF !KPK* SERVICE
TRIBUNAL AC'I' 1974, “AGAINST _“THE IMPUGNED
"NOTIFICATION BEARING NO. SO]POLIC![E&AD!1-312020, -
DATED 06/08/2020, GOMMUNICATED TO RESPONDENT NO.

2 VIDE LETTER DATED:0610512023. WHEREIN IT - WAS D e
STATED THAT - SUB RULE -5 . OF RUI.E 7' OF KHYBER

PAKHTUNKHWA CIVIL”" SERVANTS ¢ - (APPOINTMENT,
PROMOTION *AND -TRANSFER) 'RULES; 1989 "STANDS .,
DELETED o

PRAYER: ‘ _ - .

k)

ON -ACCEPTANCE OF INSTANT SERVICE CE_APPEAL, THE

> - IMPUGNED- - NOTIFICATION BEARING - _NO: :SO- (POLICY)
'E&AD!1-312020. DATED. 06!08!2020, COMMUNICATEB TO
RESPONDENT NO. 2 VIDE LETTER DATED 06[06!2023, MAY
"-.BE. DECLARED AND ORDERED TO BE STRUCK UCK DOWN BEING
VOID AND: ULTRA VIRES TO . THE OONS‘I’ITUTION YOF
_.PAKISTAN AND FUNDAMENTAL PRINCIPLES OF NATURAL

JUSTICE AND AGAINST THE RIGHTS OF. APPELLANT
.. vy
ANY. OTHER RELIEF ELIEF WHICH THIS HONOURABLE TRIBUNAL

DEEMS FIT.AND PROPER IN THE. CIRCUMSTANCES OF THE
CASE MAY. ALSO BE GRANTED TO THE APPELLANT

"oy

. nzs;ngwrmr _sm:wz'm:

1. That the Respondents Department appointed the Appellant as'Primary School Head *

Teacher.
Copy of Monthly Salary account is annexed as Annmm

Service Appeal No gc' j ?fzuu .

S vsesesseseasan LAppellant
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2. <That as per Khyber Pakhtunkhwa {Appointment/ ; Promotion/ Transfer) Rules, -
.. 1989, as well as in other sister services of the other Provinces and Federation as -
“ . well, availing of promotion by thé employees is always optional and the employees
s a matter of right may avail or forego their promotion and the next employee fn
sentority list is to be promoted. 2 '

-

3. That.some employees specifically-have foregone their promotion as they couid not
. serve in the areas where there is no facllity-of accommodatien and no liouses of = ~ ° -
their elders are available to look after them in far-flung and-solitary mountalnouq T
.hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the = .,
_ extent of terms and condition is framed by the Chief:Minister and such promotion
rules are not made applicable with retrospective effect. The rules framed are
*published in the Gazette notification and part and parcel of KP’ Civil Servint;
. Appointment, Transfer and Promotion Rules 1989. ~ . -

4. That Government of K.P without following the rules position mentioned in Para 6 * ©
_ above promulgated Notification No. SO “(Policy) E&AD/1 372020, dated'
¢ 06/08/2020, communicated to Respondent No.2’ vide letter dated 06/06/23
i wherein it has been made mandatory to the employees ta avail the promotion,
otherwise, disciplinary actidn shall be taken against the ‘employees. The impugned
Notification is reproduced as under:- '-
oy .. . .
S . " . 7 "Fufthermore, those officers/officiils who do not
, ‘comply with promotion order of.the competent authority
; ’ or try_to evade promotion through ‘different means.shall
be proceeded against. under Khyber Pakhtunkhwa Civil
- Servants {Efficlency Discipline}iRules, 2011, please”.

5. 3-That as per.notification No.’SD (Policy) /JEDAD/1- 3/2020 dated.06/08/2020, the
“  right’of foregoing of promotion was ‘withdrawn and the Govérnment of Khyber
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in
the Civil Servants (Appointment, Promotion ~and Transfer)’ Rules, 1989 vide
notification fin SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. |
Copy of notification' No.SD (Policy) EV AD/1- 3/2020 dated 06/08/2020 isattached

as‘Annexure B

6. - That the Directorate of Elementary & Secondary’ Education Khyber Pakhtunkhwa -
C Peshawar asked : for guidance ; regarding rdeletion; of Rule 7(5) in" Khyber
Pakhtunkhwa. Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in
respect: of which the respondent No. 1 vide its’ letter “No. SO(Palicy) E&AD/1-
3/2020 :dated Peshawar the .June 06th, 2023 dirécted the respondent No 3 -
(Directorate of Elementary & Secondary Education) that Rule 7(5) in the Khyber
"Pakhtunkhwa Civil Servants (Appointment, .Promotion and Transfer) Rules, 1989
has been deleted vide notification dated 06-08-2020 and, ,therefore, no provision
. exists to decline or forgo promation and it is obligatory upon every civil servant to
 accept promotion under every condition. .
Copy of Impugned Letter dated June 06th, 2023 is attached as-Aiinexure C _

-

-

7. That thereafter the ‘meeting was also held in the office of Additional Secretary . "
Establishment on 06-07-2023 in which it was decided to examine the case properly
and submit a 'self-_qont_:ained/_ consolidated case for onward submission to the

“ Establishment Department for further necessary action, * - S
Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D .o

. 8 That the Respondent No.3 i-e. Directorate of ‘Elemgqfary & Secondary Education
. - Khyber.. Pakhtunkhwa ‘also wrote a letter to the loffice, of Establishment & .
Administrative , Department vide No SO(Primary-M) E&SED/2-2/Appointment .
-Rule/2023. dated ' 23-08-2023- to reconsider the amendment made in Khyber




.10,

11. .

-3 -

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as
[ithad negatively affected a large number of teachers andespecially female teachers.
Copy of Letter dated 23-08-2023 is attached as Anm:xm‘_e_E

* That the- respondent vide its letter dated 07th -of September 2023 directed the
-Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa. that -

necessary guidance has already been provided to the department and therefore no
provision exists to decline or forgo promotion and those teachers who do not
comply with the promotion order of the competent authority or try to evade
promotion through different means shall be proceeded under the Khyber
Pakhtunkhwa Civil Servant [L‘fﬁcaency & Discipline) Rules; 2011.

Copy of Impugned letter dated 07-09-2023 is attached as Annexure F

That the petitioner feeling aggrieved, filed Represental:ion to the respondents in
person, and also approached to réespondents, throngh APTA President but the
grievances of the appellant have not so far been redressed.

Copy of Representation against the said nol:lﬁcation is annexed as Anngxum_ﬁ_&_ﬂ

That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the
deletion of Rule 7(5) in the Khyber Pakhtunkhwa: Civil ‘Servants (Appointment,

Promotion and Transfer) Rules, 1989; the pel:itioners filed this Hence, the instant

service appeal is filed on the following grounds:-

L d

‘ GROUNDS:- )

That as per various’ judgments it is, establlshed and, sett!ed principle that executive
notifications cannot be given retraspective effect. A valld Notification which confers
rights is always applicable with prospective- eﬂ'ect. hawever," if an amendment -
notification that adversely effects .the interests of the employees or causes -
-disddvantage to the employee.is not tenable in the eyes of law. The notification/ _
guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

. That there are no terms and cenditions of service-mentioned in the appointment

order of the appellant wherein, availing of promotion Is mandatory. It is further
submitted that employees. in the”past, have fnregone their promotion along with -
their posting, It is submitted that when domestic and other personal issues'do not
"pérmit the employees/appellant to avail the promotion order and in that case, the
employees who foregone their promotion were:allowed not to avail the promotion
for a period or 04 years and on second refusal. the employees were permanently
debarred from availing the facility of promotion during their’entire service. Hence’
the employees himself/herself forebear agonies of foregoing their promotions. As a .
result, Junior to the-appellant ‘according to- I:he order of seniority cum fitness are
«granted promotion to next rank. :

That as per CIVII Servant Iaws promotion is a kind of appointment which is always
optional to et promotlon or not, Rence the |mpugned notification is void, illegal and
against the law and the same to the extent of the appellant is Ilab!e to be set-aside.

. That it is further submltted that on’ account of grant of promot:on, some employees .

who are suﬁ’ering from; severe medical ailment or. facing acute domesti¢ issues
cannot avail. promotlon wim transfer in other areas, theréfore,.no employee can be

- .compelled to accept the promotion compulsorlly which is not beneficial to the

employee but if an employee does not avail and get beriéfit of her _promotion {t must
-be optional for the-employees. as to whether to avail or forego the. benefits. Any ’
promotion without willingness of employee is illegal and liable to be'setaside.

".‘ “-‘I

he '_P‘ ’
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That non-availing of prometion and fofego!ng thereof does not cause loss to the :
government exchequer and in consequence of foregoing promotion, pave way to the .

next employee in seniority, aspiring for promoetion could be promoted.

. That the impugned promotion Nlotiﬁcation dated 06/08/2020 cummur;ii:ated on’

06/06/2023 is perverse, discriminatory, against the law, pun'gept and Is a blunt
blow of hammer on the rights of the appellant it is not out of place to mentian here

" that the appellant are teachers and have to lock aRer their children‘as well as afling. -

dependent family members and in these circumstances in the presence of impugned
Natification dated 06/08 /2023 coammunicated on 06/06/23 would not be able to
serve in the department and which shall amount to the snatching of bread and
butter of the poor employees a0t

it is, therefore, humbly prayed that on the acceptance.of
the Instant Service Appeal; the impugned Notification bearing -
No. SO (POLICY) E&DM-3 1-2020: DATED ~ 06/08/2020,
communicated tc Respondent No.2 by Réspondent NO.1, vide
lettérj ‘gr!ated 06/06/2023, may plggée be g!iléc[ared and ordered to
be struck down being-Void, Ultra vires ‘to the Constitutlon of

' ‘Pakistan and ‘against the fund'airnental_ 'prin‘ciples of natural

justice.

-

. Itis furthelj prayed ‘tliat' no penal action as proposed:.gj.d
envisaged - ih' letter dated 06/06/2023 imay be declared as .

-unlawful, iltegal and without having any.legal effect.

Any'other rellef, which this honorable Tribunal deems-fit
and praper in the circumstances of. the,case, may also be
granted to the appellant. '

AFFIDAVIT: 1.

“Apptllant

I"Muhamimad, Nawaz Khan Son of
Gul Zaman Resident of Tehsil &
District Manshera that the contents.of
foregoing application”are " true and
correct to the best.of 'my knowledge
and belicf -and sothing has been
concealed therein from this Honourable
Court ) '

‘ . péponent

Through:

Muhdmma_d Muazzzam Butt
Advocate Supreme Court

L4
g N

Muhammad Adeel Butt
Advocate High Court

X s A A !

" Bassam Ahmad Siddiqui

Advocate High Court
LL.M- Human Rights
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA:

CM No -P af 2024 _ : ,

In Refto
Service Appeal No — J2024

Mwmmmf}o NAWA 2 /Cf""“‘/
VERSUS .

Secretary to Gavcmmentnf&yber?akhmnkhwa;& others

APPLICATION FOR SUSPENSION -OF IMPUGNED NOTIFICATION
BEARING NO, 50 (POLICY)’ E&D/1-3/2020- DATED 06/08/2020,
-COMMUNICATED TQ nsspounshfr NO.2 BY, RESPONDENT NO.1,
VIDE LETTER DATED 06/06/2023; TILL.THE me. DISPOSAL OF
CASE IN-HAND." i ,

Respectfully Submitted:- S g

Tharﬂmlnstantappnmﬁunmaybummdaspnnandpame!ofsmﬂm appml nfthe .
appeilant i, ) |

}
. . . ;'
2 Thattha appellant has braught a gnod'prtma facle caseand: ba]anceofcouvenlencenlso
Hes Infnvoruflheappelhnt. {
-t r- : ;

3. Thatthere lsﬂlmﬂhnodmcmuﬂhaappﬂhnt!n the lls.And If the notification bearing °

l\l!
No. So (Policy) z&nn-a/znzn Dated oa/os/zuzo. wmmtm!mtad to Respondent No2

by Respondent No.L, Vlde utter Dated us/osnnza 18 not[suspcnded the appellant
wauld suffer imparable lnss. i

4 mmlmmenghmfmappam;sméi@ﬁmm P

In view of the reasons, it Ishumblyrtqusmd that the raAication bearing No. So '
(Policy) s&nn-a;zozo dated 06/08/2020, cnmmnulmted to-Respondent No.2 by
Respondent No.:l. Vlde Lel;ar Dated 06105[2023 may ldndly be suspend:d i the
ﬂnald!spnsalofthamlnappeallnhangl. :

m&m ’
Thrqugh 3

1 [r.he appellant) do hereby solemnly -
| stated on cath tharl:lh_aenntm!su;_

feregoing . application are trua ‘and |-
correct to the bast of my knowledgs’ .

: has been ; o
and , belef ‘and_ natling X Muhsmmad AdeelButt - .

Advocate High Court

-

Muhammaduaz
Advocate Supreme Court




’ Per:nnnl Inl‘urmnl on ner MUHAMMAD NAWAZ KHAN dhwis ol’CUb Z.AM N'
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c o
Dist. Govt. NWFP-Pruvinclal -

District Accounts OTide Manshra - | ° '
‘Monthly Sn!ary Slnlemcnt (Aprll-zﬂlll)

" Personnel Numhcr 00222922 « - CNIC: 1350459737625 . i‘

Daic of Binh: 30.05.1971. . Entiy into Govt. Serviée: 24.06.1990 Lcaglh of St
1 | .
Emplnymenl Category: Acﬂchampnrary - . A3 "
* 'Designation: PRIMARY SCHGOL HEAD TEACH A ‘BGGGTBBZBISWC?GOVERNVEM} HYRE. i"i
DDO Code: MA6339-Oghi District Mansehm o BRI Ht S
Payroll Section: 601 GPF Scction: 00} - ° -~ CashCeafer’04 -
GPF A/C No: EDUMAQD7258  Interest Applied: Yes . cm? Balanee:
Vendof Number: - - _ e
Pay and Allowances; Pay scafe: BPS For - 2022 Pay Scale Typc' Cwnl BPS I'S
. . 1 -i\'%ge type . Amnount Wuge type '
{0001 §: it 71,440.00 | 1001 |Hfouse Rent Allowsnce 45%
1210 | 2,856.00 1300 | Medicol Allownnee . i
1508 | 4000|2148 | 15% Adhoc Relief Alk-2bish i }}:
2199 | Adhoc Relicf Allow @10% 659.00 . : 12316 | Tenching Allgwan mnoﬂl 14
234] {Dispr, Red All 15% 2023KP _ 6.307.00 - |2347 [ Adhot mms%n piim)
2378'| Adhoc Relief All 2023 35% 2431100 |

Neduciloas - General -

o

: \nge type - Amount " }. . Wage Lype
3015 | GPF Subscription -4,290.00 __ | 3501 { Benevolent Fund
3609 | tncome Tox : -3,008.00  |3990 | Enp.Edu. Fucd KPK
4004 R. Benefits & Death Comp: _-600.00- E :

Deductiops - Loqn ond Advances
1 . vl * .. )
I Liogay | /K ’ Dc:crfpllnn ’ [ Prinelnnt amaount I 'Dcdu:linlihf." :
RN A ‘ o
Deducllow |uc6'rﬁe'ru: ' i
Poyable:", 46,89138 . Recovezed il Apnl-2024 25; 155 00 - (ixemprql,}ml

Grun l’nr (Rs.): 122,086.00 Dcdu:llnns {Rs.): -9,113.00 . th Pny ] i
Payee Nume ‘MUHAMMAD NAWAZKHAN )
Account Number: 0107556477 | . i

Bank Details: MEEZAN BANK LIMITED, 429896 OGHI BRANCH OGHI BRANCH, MA.NSEI-!RA [ AR

Leaves: Opening Balance: Avsiled:  ° ., - Enmct,'.:" . | .[‘ '

Pennanegt Address: MANSEHRA L -
' i ' Domicile; NW - Khyber Pakbrunkhwa
no Email:
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GOVERNMENT OF
* KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT -
{REGULATION WING) ©
OTIFICATION
D'ated Peshawar the, 05}‘03]2020

" In exercise of the powers mnferred by sectlun 26 of the PakhtunkhwaiClvil Servants Act, 1973{Khyher
.. Pakhtunkhwa Act No XVill of B) the chief Minister of Khyber Pakhtunkhwa Is pleased to dIrect that in the

Khyber Pakhtunkhwa Civil Servants {Appointment Promotion and Transfer) Rules 1989, the following.
further amendment shall be made, namely

»  AMENDENT

tn rule 7, sub-ruler (5} shall be deleted. ‘

Y

CHIEF SECRETARY

. ) GOVERNMENT OF THE KHYBER PAKHTUNKHWA

* (ANDS): & EVEN DATE »

Copy is forwarded to :- ‘ T ¢

[3;;:5!"'99.?49‘?'95"!“!:‘

e

16.

Additional Chief Secretary. Gavt of Khyber Pakhtunkhwa Plannlng & Development Department)
The Senior Memiber Buard of Revenue, Khvber Pakhtunkhwa )

All Administrative Secmmries to Govt of Khyber Pakhtunkhwa . :

The Prindpal Semetary to Gwemor, Khyber Pakhtunkhwa

The Principal Secretary to Chlef Minister, Khyber Pakhtunkhwa .

All Divistonal Cammissioners in Khyber Pakhtunkhwa, : v -

All Heads of Attached Departments in Khyber Pakhtunkhwa "

Al Autonomous/Semi Autonomous Bodies in Khyber Pakhtunkhwa v

ANl Deputy Commissioners in Khyber Pakhmnkhwa )

. The Reglstrar, Peshawar ' High Court, Peshawar . - -

. The Registrar, Khyber Pakhtunkhwa Service Tribuna), Peshawar _ :

- The Secretary, Khyber Pakhtunkhwa Public Sérvice Comrnlss!m] Peshawar.

. The Deputy Director {IT), E&A Depanment. -

.-All Section Officers in Establishinent & Administration; Department. .

. The Sectlon Ofﬁuer{ Admin), Administratlon Department w[th the request to arrange 20 gazette

copies. .. ) .
The Caretaker, Adminlstratinn Depanment.

: {WARDAH LATIF) . .

' : DEPUTY SECRETARY (POLICY) ~ :

o .

3
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- "-,'-
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_ - Annexure. .—.-G,
D] - .

To, : " Dated: 28-01-2024

1) Secrétary to Government of I{hyber Pakhtunkhwa, Estabhshment Departrnent le
Secretariat, Peshawar

', 2) Secretary to. Government of Khyber Pakhtunkhwa, _Elementary and Secondary

Ediication Department, | Civil Secretariat, Peshawar

| 3) Director Elementary and Secondary Education Department

‘DELETED

+ Sir/ Madam:-

Your Honorable authority prnmulgated Notification No. SO (Policy) E&AD/l 3/2020

-dated 06/08/2020, communicated to Elementary & Secondary Education vide letter’ dated

06/06/23 wherein it has been made mandatory to the employees ta avail the promotion,
otherwise, disciplinary action shall be taken against the employees. That, as per notification No.
SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of promotion. was -
withdrawn  and the Government of Khyber Pakhtunkhwa- Establishment * Department

 (Regulation Wing) deleted -Rule .7(5) .in ‘the Civil’ Servants (Appelntment, Promotion and
. Transfer) Rules, 1989 vide notification no SOR-V1 (E & AD}/1- 2 /2020 dated 06-08-2020 That

the Directorate of Elementary & Secondary Education Khyber, Pakhtunkhwa Peshawar asked
for puidance regarding -deletion of Rule 7[5] in Khyher ‘Pakhtunkhwa Civil Servants

. [Appointment Promotion and ‘Transfer) Rules, 1989 in respect of which the Establishment .

Department vide its letter Ne. SO. [Polu:y] E&AD/1--3/2020 dated Peshawar the June 06th,

- 2023 directed-the Directorate.of Elementary & Secondary Educatlon that Rule 7(5) in the

Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and 'I‘ransfer] Rules, 1989 has

* been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline
.or forgo promotion and it is obligatory upon -évery civil servant to accept promotion under

every condition. That Dlrectorate of Elementary & Semndary Education Khyber Pakhtunkhwa
also wrote a letter to the office of Establishment & Administrative Department vide No

- 50(Primary-M) E&SED/2-2 /Appointment- Rule/2023 dated 23-08- 2023 .to reconsider the
- amendment ‘-made in Khyber Pakhtunkhwa Civil: Servants (Appomtment Promotion and
., Transfer) Rules. 1989 as it had negatwely affected a large number of teachers and especially

female teachers. In the meanwhile, the deparrment vide its lel:ter dated 07th -of September

- 2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that .
necessary gu:dance has already been provided to the department and therefore no provision . -
~ exists to decl:ne or forgo promotion‘and those teachers who di not comply with the promotion

order of the ' competent authorityor try to evade promoation through different means shall be

: proceeded under the l(hyber Pakhtunkhwa Cl\nl Servarit (Efﬁciency & Discipline) Rules, 2011,

It is, therefore, humbly prayed that on t.he acceptance of the instant

- representation; the Notification bearing - No. SO [PDLICYJ ‘E&D/1-3 1-2020 DATED
--06/08/2020, communicated to vide letter dated 06/06/2023 may please be declared and -
. ordered te be struck down being Void, Ultra vires to the Consumnon of Paklstan

Best Regards

Mﬁhilmmad Nawaz Khan Sonof
Gul Zaman -Resident of Tehsil & '
_Dlstrlct Manshera - '
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Government of KP & others -, = o .
R T .7 . . . Respondents. ="
<% A(theAppellant).. ¢
-do hereby appoint and retain ;
.“_n : )
to act and appuar I'or mc in the above Suit and an my- behalf mimnduct and prusccutc [or :
defend} the samn and all proceedings that- may :be taken- In respect ‘of ‘any pelition. ol
connected with the same or any decree or order pnssed thcmjn and Applications forreview
tn file and nbtain return of dncuments, and tn reprcsent me/us and to take all nncessary K
steps on my/uurbchalfln rheabuve matter: T e e - .
1agree (o rzil‘:ii?allm:ts donc by the aforesaid Ad\‘rncafe-_iﬁ"pursu.hm.:t‘:'_ of dif’s-i}‘t-x‘ttfnrity.’
S S " APPELLANT
"ACCEPTED .
MUH D MUAZZAM BU'I'_I‘ ‘
: Advociftdffupreme Court -
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