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BEFORE THE KHYBER PAKHTENKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No.1194/2024.

Faridoon Khan Appellant",

AFFIDAVIT

I Dr, Syed Muhammad Idress S/0 Syed Bakhat Badshah District

Peshawar, do hereby solemnly affirm and declare on oath that
content of the instant necessary documents

•/

Health Officer

are true and correct to the best of my ,
knowledge & belief and nothing has been concealed frorh this honorable Court.

It is further stated on oath that in this appeal the answering respondents have neither 

been placed ex-parte nor their defense has been struck off/^c* '

i)EPONEN \

Syed MuhammaoSdrees 
District Health Officer, 

Office of DHO Peshawar 

CNICNo.17102-1152032-1
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BEFORE THE KHYBER PAKHTUNKHWA SERVICF TRIRHNAI ;

PESHAWAR'
h'

r '■
Service Appeal No. J194/2024.

: -
••j

'•V
Faridoon Khan . Appellani

Versus'
t ,i

I: The Provincial of ICPK through Disiricl Health Officer G.T Road Peshawar 

2; Disiricl Health Officer, Peshawar..

Respondents

PARAWISE REPLY ON BEHALF OF RESPONDENTS No. 01 to 02^

3.
Respecifully Sheweih, .
Preliminary Objcctions:- Otilcil

1. The appellani has neither cause of action nor locus standi to file the instant
appeal. ■ -

2. The appei lant has hot come to the Tribunal with clean hands. •
3. The appeal is bad for mis joinder and nonjoinder of the necessary and 

proper parties.
4. 'fhai the instant appeal is barred by law and limitation.

On facts;
Para No. I Coirect to the extent that the appellant was appointed as Chowkidar 

(BPS-3), but the fact is that the appellant was inadvertently appointed 

under Retired Son’s Quota in the District Health Office Peshawar and 

as his father was the employee of Population Welfare Department ' 

(Federal employee) and got retirement from Population Welfare 

Department & so not entitled for lieu in Retired Son’s Quota in 

District Health Office Peshawar.

IPara No.2 Pertaining to record.

Incorrect, Soon after appointment under Retired Son’s Quota, during 

the final scrutiny of the documents it was found that, the father of the 

appellant was the employee of the Population Welfare Department 

and got reiircmeril from Population Welfare Department (Annexure- 

A) and so the appellant is not entitled for appointment under Retired 

Son’s Quota in the District Health Department. So the appellani was 

informed from his status and the'appellant admitted his fault and 

rcsultantly submitted his resignation to the Depailment which is duly 

witnessed by 04 Persons and the resignation letter was accepted by 

the Competent Authority (Aniiexurc-B).

Para No.3

xi'-'-.x-'i-i:.’!



¥Para No.4. Already explained in,above para No 3. '

The Respondent Department have implemented Honorable Services 

Tribunal order in^ letter &, spirit and conducted the enquiry within 

the stipulated tirhe. (Annexure- C).

ra No.6 Pertains to record.

Reply on Grbunds:-

Para No.5

(/

Incorrect, the facts have been explained in details in the above Paras.

Incorrect, everything in cry'stal clear and the appellant was given full 
opportunity and all the witnesses have been cross examined and the 

said enquiry report has been submitted by the respondent Department 
in Honorable Service Tribunal court vide institution No. 12999 dated 

27/05/2024 .

C. Incorrect, all the facts have been explained in the preceding paras. . 

Incorrect, ail the facts have been explained.
No. comments.

D.

£.

Moreover the Honourhle Supreme Court of Pakistan Judgment 
regarding appointment under Deceased Son's Quota / Medical 
Board out Quota , Retired Son's Quota as attached as 

(Annexure-D).

In view of the above, it is humbly prayed that the instant appeal 

being devoid of merit; may graciouslyibe dismissed with cost.
ii

RespotUi 
District Health Officer 

Peshawar
/ I
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PENSION PAYMENT ORDER 
PENSIONER’S PORTION

%

Name ol pensioner 

(Designaiion and Grade)

Permanent-address sy6wmg..;..................^.................^
Vi Uagc.TehsiU^.

Identity Card No......... ...........

Ua,eo,.,nn^.^.r.^!l^Z..........
........... ...

Length of Qualifying Service....^Y;jjU<vft>C^..^'

Class ofPension 

Monthly average emoluments Rs 

No. and Date of sanction of pension or letter NoM;

and Date of the other Audit and Account office atiihufisinc 
the Pcnsion/Gratuiiy/commutaiion................................................ -

lo^S^iS:-..........
Old P.P.O. No. if any

Gross pension Rs 

'/4h surrendered ponion Rs ...iTTT...... I
portion v- Rs .........

pensior\ payable monthly Rs.5*-^-7'^^ '^

......

His/Hcf^aiher's name. JCommuted
d's

Net

, Dcbilablc to Govt
[LX • f'

(Cla.ssification)
t

f .

Vi000 General Admn.Major Function 

Mmor Function'

v'
I

Fiscal Admn.020
Superannuation and PchsK i

. Ttansl'cr Payments

Superannuation AllowanicN 
and Pension. V/

028Detailed Function

ir. ^. .• 600Major Object 

Minor Object
i> .

. . 660
/At

H
Superannuation rclinn;: and 

Compensatory Pension66)Detailed Object #

i/

’• .....

I/ >r
j-



2S3
ulI 1 \!>' /

/vl^^CllLty ^i-if-iC^J-if

^ 2^7 3>—p S'^.0^^ #,#........ ............... = ..po.. ,„c.a. c

Rupees , hi
'~\/7^Ii actfounii of cominuted valfc of pension is also payable.

3

<r^Office of the ■ S'.i-*
t"-

conditions. A , sum of
..... /■

eveiy month pJease pay to ider / usual
) - '-.<i)(he sum of

M(Rs,51/7^5:^)
PENSION.

7.) (less incom being the amount of p biiable to the head.

m'a- Major Object 600 . Transfer Payments.

Upon the production of this order and a r*eipt in the usual 
front. The payment should commence from ../..wrrr../

.... .....JkMj/^f

■' .*

Minor Object 660 Superannuation Allowance 
and Pension.

i* *,
'^- ■ ■-•y-'i.: . f

. ...........
■4^ Detailed Object Commuted v;663 pcnsiCl

und^r "Ttrc 
m/gratuity of Rs‘lun^^i (Signalu:

{ —y-2^r> C( {>- ^
^^!i!SsS(?oClS^ ". M^nagpr Na.ionU Bai^pf Paki^an^

ratuity valii>» of Pension-------  /y

Aw (Designation"^;: \ b..i
f‘- cc

- •■'-^i^Aa Rf
Os

• I *
L*^ / V^WiSy iylcbilablc to the head :

'o/./y /S’ —yc 

^ ^3—73

I'To
»taw* /Thfr^rtatury-Ofliceftf&rA-.O.

N.'

' >
and

}
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i*NOTE(l). 6No Pension shall be liable to seizure, attach

ment or requcsiratron by process of any court 
in Pakistan at the instance of a creditor for 
any demand against the pensioner (section ID 
Act XXdl of r87I). • .
Payment under this order is to be made only 
to the pensioner in person, with the following 
exceptions:-

To person specially exempted by Government.

V ■'
i

Record of lump-sum payments on account of Graiuii? 
and Commutation. im ■/',

/NOTE (2).
AmoVr. No. and Datet Nature of Payment■i

(a)

To purdah observing ladies and to person un
able to appear on account of illness or bodily 
infirmity.

t

(Payment in both cases (a) and (b) is made on 
production, of a Life Certificate.signed by 
responsible officer of Government or otn 
well known and tru.stworthy person).

(b)

..a
er

■■■• -S.'
To any person sending a Life Certificate, ' 
signed by some person exercising the powers 
ofa Magistrate of any class under the criminal 
procedure code or by.an^ Registrar or Sub- 
Registrar under the Rcgtstrafion Act, or by 
any pensioned Officer w'ho before retirement 
exercise fhe powers of a Magistrate tir any 
Gazetted Officer of Governmet or by a Mun- 
siff or'by any person holdig a Government 
title. '
In all cases referred to in clauses (a), (b) and 
(c), the Disbursing Officer must, at least once , 
a year, require proof, ind^endent of that 
furnished by. the Life Certificate of the con
tinued existence of the pensioner.
On the death of the pensioner this order should 
be immediately returned hts/her family to
the Treasury Office District Account, office/ ■
National Bank of Paki.stan: with a report of the 
date of his death.

(c)
,

(d)

I

; ^|\OTE{3).
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, Pbctnc No. 09\.«)?-><-m^

I

A
i

OFFICE ORDER

Rcsignaiion tendered by Mr. Faridoon Kiian S/0 Yoinias K1 
as Chowkidar BPS-03 is hereby accepted from the date of appointment.

inn newly iippoinicd

Sd/XXAXX.VX 
District Hcnli/i OiTtcer 

Peshawar.

No _____ ./DHO
Copy Is fonvarded to the:'
Accountant General Khyber Pakhtunkhwa,

2. Director General Health Services Khyber Pakhtunkhwa,
3. Deputy District Health Officer Metropolitan Peshawar.
4. Accounts Section DHO Office Peshawar.
5. Official Concerned.

dated Pcsli:f’^////2Q22

I,

For information and necessary action.

I •

iv^^du/war

2/

\
4v



.•■Sir;. ,

THE DISTRICT HEALTH OFFICER 

PESHAWAR
Phone No. 091-922538 7 ^ ^ 
FoxNS. 091-9225^7^

Nn.i^lCO yDHO (Pesh) . dated J^/^/20X4

Ay
r '

*;

To

The District Health Officer. •
Peshawar,

Jnf^uirv Report repdrclins Mr Faridoon Khan S/0 Younaa Khan 
nbitrict Peshawar)

Subject:-
1 •

Sin

Reference your letter No 5957-59/DHO, dated Peshawar ,09-04-2024, I 
(T)r.Faroz shah ,DDHO Shah alam & Mathara circle) has been appointed as the 
Chairman of the enquiry in the above mentioned case.

PROCEEDINGS:
kh.an for• The enquiiy committee called upon Mr Faridooii Khan S/G Younas 

personal heai'ing vide letter No.5956/DHO/l>esh date 09-04-2024 (Aiwcxnre^A)'
• Mr faridoon Khan recorded his statement l6 the enquiiy committee as well as 

submitted his written reply to the enquiry corninittee (Annexiire-B) .Similarly
that Mr Faridoon Kltait accept the, fact that his fatlier '\ as theit is added here

employee of the Population Welfare .Departrnem (Federal Depaitmeni ) and hi-s 
father was working here as Chowkidar Since 20-25 years (Annexw c-C)-

important to mention here that the enquiry comiuntee alsoFurthermore it,is
upon Mst Hashmat ,Bibi,Mr Israr and.Mr Parviz Akhtar for recording 
staterhents whose signatures /thumb impressions

called 
their
resignation letter of Mr Faridoon Khan.

• Mr Parviz Akhtar submitted his wTicten. reply to the enquir>- Chairman

present on theare

(Antiexure-D).
. Mr Muhammad Israr also submitted his written statementfX/r;if.v//rc'-£).
• Mst Hashmat Bibi also submitted her written statement to. lire enquiry committee 

,y- (Annexure~F).

FINDfNGS:-

Mr Faridoon Khan has submitted an application for the, post of Class-lV in the 
District Health OfFidc Peshawar in Lien of Retired Son’s Quota which has been 
received by the Establishment Section of this office 8;. his 
the Retired Son’s Quota list and selected consequently .Later on for the purpose 
of pay when he was asked to produce the retirement document s of tntber , he 
didn’t produce the sarhe, Mr Faridoon has admitted the. fact that his inlhef w-tis ■ 

of Federal Government.(i-e) Population Welfare Depattment &

name was included in

0
the employee

working as a Chowkidar,in Health Department.was

■ .V.

V

*Y.

\.f-:



r-' .*A-' */■“ ' •’f. *.

Fiiilhci'rriori.’;'•• Wr Far:dopn Khan father, gol rctiieinenl . from Population 
• ' Welfare DcpaiiimenL ,noi I k-alih Ucpaiuncnt It is iini.'unanl lo

, -■ here tiiat the signalure on the resignation letter of Mr Faritiooti Khan '
/ -■/, f. lit the 'same as the- ' sisignature is present/on. his .Medical Hoard Cenincaie . 

{/tiwexure-Gj.SimWarly the thumbs impression of Msi l-Jashmai Bihi is present- 
on (he resignation letter of Mr Faridoon’Khar, as'shc accept the fact that it is her ' 
thumb impression. '
.Similarly the sUte'nicntsol iVlr Paivi/ Akhlar;& Muhammad Israr are also self- 
cxplaintory (/1hncxure-o\iH).

/ . ■

/

j-

RECOMMENDA TIONS.

I.nokihg at the. (Indings and going through .all the relevant record and the •' 
starementsibv'Mr.Faridoon Khan, Mst Hashmat Bihi , Muhammad israr. Mr'. 
Parviv. Akhlar' anri cross c.xamining all the-members including Mr Faridoon • 
Khan , this cpihmitice came id the conclusion that Mr Faridoon Khan S/0 
YoMiiji.'s Klian 'wns appoinied inadveiic-nily under Retired Son’s Quota beeausc of 
wrong and incomplete iiildrnuiiion sul)millccl by Mr I'-aridoon Khan.

2. Decision may he is.sued by the Competehl Audidrity' to the Sub-Onices (i-e) 
Dairy' section. Establishment, section .Account section that in liiturc uio 
application ' .should- be received wiiliout

1.

i
t '

proper documentation .The 
documentation -niusi include CNIC ..Domicile .father /mother retirement <•
doeumonis .qualification documcnls etc etc, '

3. As ihe resignation.letter is considered, all • the signatures & thumbs impression 
aie self cxplaintory ,and the same signature of Mr Faridoon kJian is present on 
his medical Board Certificate during the time of selection in police Services 
Hospital .which cah’t.be denied and after hisfesignation the same u'as accepted 
!’y ilie Competcni. Authority .mid the accounl section, is directed it> do the 
remaining payinenl to Mr l-aiidoon Khun for his duly if any on their pan. '
In view of above. it is'stated that the resignation letter has been subiniiied^by Mr. 
1-aridodn Khan'and so Mr Faridoon Kliah is not entitled to claim for iob under 
retired Son’s Quota . • •

I

0

I. Dr.
DDHO SImli Alant iS Mnthra Ordc.. Reshnwnr.-5

2. Dr. Muharak Zeh Kluin 
DDIiO Litigation /Development 
Di.KtrictJfeaft/t Office, Peshaxvnr.

7

Mr Ah<luU(Hi (Co-opteil Member) 
District fieaith Office, Peshamir.

3.

.. i

..•J’,. » hd
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■ office or THE DISTRICT UFA! t:
PESHAWAR 

Phone No:0'9I-927SRR7
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1

/v». ('9(AI

. Dfifed: o9 / /2024 : \/DHO/Hesh
'r9u*

f

i
J >;

0
\
5. /

The 1-aridoon Khan S/0 Younas Khan 
Pislnakhara Payan District Peshawar. '

^ .

-Subjeer: Personal Heariwj

Vloino.

^ ou Mr. Faridoon Khan S/0 Youna.s Khan are directed lo attend ihjs i
■'iVicc (District Hcniih'-Onicc) :it 15-04-2024 in person at 11:00AM sharply Tor '

- i'cisi.nal hearini; to record yottr statement k-lbre tlic inquiry.coininiltcc in lip.li! ol' 

I'rdcr N‘o.l365i /i)HO/l'esii. dated 2I-U7--2023.

f

\

Disiricl \HctfUh Officer,
#•

Copyfonvurded m the:

> PA Director General Health Services . Khyber Pakhnmkhva Peshav.'ar. 
'' ODHO Shah Alain & Ma/hra Circle Peshawar.
> Coordinator (DHISj.DHO.OJfccPe.'ihQwar.
> Inquiry Officer enneerned

.*;

r • ' -
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■ 1- .5

V 6No Pension sltaK be Hebic (o seiiurc. aiiaeh- 
mcni or requcsiraiion by process of any court 
in Pakisran at the instance Of a creditor for 
any demand against the pensioner (section in. 
Act XXtll.of 1871).
Payment under iltis order is to be made only 
to the pensioner in person, with the following 
cxccption.s:-

To person specially exempted by Government.

To purdah obscrvmg ladies and to person un* 
able to appear on account of illness or bodily 
infirmity.
(Payment in both eases (a) and (b) is made on 
production of a Life Ceriincatc signed'by a 
responsible officer of Government or oiner 
wefi known and tru.stworihy person).

NOTE(I).

I c
Record of lump-sum payments on account of Ctaiuii^ 
and Commutation.

NOTE (2).
Vr. No. and Date •AreoMature of PaymentD . f

'll .si/:yk
(a)

••
fb> .

t

t

riTo any persor* sending a 'Life Ceriincatc, * 
signcd'by some person exercising the powers, 
of a Magistrate of any. class under the criminal , 

. irocedurc code or by . any Registrar or Sub- , 
(esisirar .under the Rcgisiralion Act. or by 

any pensioned Officer who before rcnrcmenl 
exercise fhe powers of a Magistrate or any 
Gar-cited Officer of Covernmet or by a Mun- 
siff or by any person holdig a Government 
title.
In all cases referred to in clauses (a), (W and 
(c). the Disbursing Officer must, at least once , 
a year, require proof. ind.«endcm of that ■ 
furnished by. the Life Certificate of the con
tinued existence of the pensioner.
On the death of the pensioner this order should 
be immediately returned by his/her 
the Treasury Office District Account otlicc/ • 
National Bank of Paki.sian with a report ol the., 
date of. his,death.

(C) i'
4?

k'.

.1f
.4

a
(d)

. r’
'.^OTE(3).
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MEDICAL CERTIFICATE

i'i;<iMoCfft(ficinl

Casio orrace_

Faiiinr's natne_ 

HosMcnco

■ //A ■

~ C3I '■
r-'' —II'

Onto of birth. _____ ^

Exao: height by measurement _ 

PoisDiiaIm.irk of identification

Signature of the official____;_

Signature of head of office___

\tsU X-- 4 I

• t' *■

j7^
Seal of office •i

T
I do hereby certify that I have examined Mr.— 

for cn5[)!oymcnt in the Office of ihc- 

antl;;

a candid.ito

nnol discover that he had any disc 

infirn-ity cxcent
asc communicable or other constitutional affccliun or bodily

IiUi t..-

I do no consider this as disqualification (or
'ment in the office of the

His age according to his owi^^iateffTcnt
year and by appearance aboutI

year.
/

^ \

medicalsuperintenoent,
j’K

. CIVIL HnSPtrai ■ Mctticni
. ‘‘'•'f’CiVScrvi;;c3,i|K.;:»,-ii,

^ ^i/zz
thumb and finger impressions

»s ov.:;
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=̂i PENSION payment ORDER 

PENSIONER’S PORTION

Name of pensioner L(Z.Ll^^

(Designation nnri Grade)

and Date of Itic other Audit'and Account ofllcc auihuniinc 
the Pcnsioti/Graiuiiy/commuiation..... .............................................. ; *

Old P.P.O. No. if any

Cross pension

'/Ah surrendered ponion Rs ...7^..............................

Commuted por.ion Ks .^.^/.,7.“3;...7-..................

Net pensiof^ pay.aWc monthly .......

. Dcbilablc to Govt ....C^C^^r:^rr/.t.^..^......'..............
s ‘

- s-
<L

i) Rs ■ir...

His/HcATaiher's name.

l/C 
Permanent ■. y

y; ViUa?c.Tehsi1..-f^.. 

Identity Card No.i...

C

(Cla.ssiricniioii)
I . «

^ ......................

. Class of Pension....

Major ,Function . , COO General Admn, 

M'nof Function' • 020
'•t A

Fiscal Admn.

f>u|icrannoalipn and Pensn 

600 ' Ttansl'ct Paymersis

Superannuation Ailu'van c.>
■ V/

- Supcrannuaiicn ifiir.n" ainl 
Compensatury I'ension

028Detailed Functionrv," ■
Lensih of (Ju'alifying Service..S'. • r?:• M.ajor Object 

Minor Object ■ . . •. 660

t

Monthly average emoluments Rs and Pension.
••o,'

or letter Detailed Object ... 661• No. and Date of sanction of oension

J

• - c

.V

. N
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i IN THE SUPREME CQURT OF PAKISTAN
(Appellate Jurisdiction!)

I

Present;
Justice Qazi Faez Isa, CJ 
Justice Naeem Akhtar Afghan 
Justice Shahid Bilal Hassan

I

Civil Petition No.3390 of 2021
((;n appeal againsi ihc order dated 13.04.2021 of the Peshawar 
High Court. Peshawar passed' in W.P, No. 4609-P of 2020) '

I
1 '

('iCiK^rai Post Office,.Islamabad & others ...Petitioners

F.ergij.s
IMuhammad Jala! ...Respondent
t

For the petitioners: Malik Javed Iqbal Wains, Addl.A.G.P. 
Assisted by Miss Maryam Rasheed, AHC 
Mr. Guliscaj Ahmed Kiani, Senior Postmaster

For the Respondent: Nemo
L

On Court Notice: Mr. Khalid Ishaq, Adyocate General, Punjab assisted by 
Barrister Muhammad Mumtaz AH, Addl.A.G., Pb 
Mr. Saifullah, Addl.Aj.G., Sindh 
Mr. Shah Faisal Ilyas, Addl.A.G., KPK 
Mr. Muhammad Ayaz Swati, Addl.A.G., Balochistan

t

Date of Hearing: 26.09.2024

JUDGMENT
Naeem Akhtar Afghan, J. The respondent ;(herein) filed a Writ Petition in 

the Peshawar High Court for issuing directions to the petitioners (herein) 

to consider him for appointment against the quota reserved for the 

children of class-IV employees who retired on medical grounds. The 

respondent relied upon the Office Memorandum (‘OM’) dated 13 April 
2005' of the Establishment Division, Government of Pakistan (the

, M

Establishment Division) whereby the following paras were added to the 

Establishment division’s OM dated.21 M.irch 2000^ which provided 

guidelines for cdhtract appointments for a pwiod of two years to civil posts 

under the Federal Government: !

The condition of open advertisement may also be 
relaxed by the Prime Minister for the purpose of 
appointment on contract basis of widow/widower of one 
child of a deceased civil servant who dies during 
and wife/husband or one childiof a serving civil servant 
who becomes ‘permanently disabled during service’ and

service

;

I OM NO.4/1/2005-CP.1 dated 13 April 2005 
^ OM NO.8/10/2000-CP.1 dated 21 March 2000
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he/she takes retirement from service provided that such 
special dispensation may be allowed only for 
appointment to posts in BS-10 and below,

Provided further that the vvidow/widower or a child of a 
civil servant who dies during service and wife/husband 
or a child of a serving civil; servant who becomes 
‘permanently disabled during service' and he/she takes 
retirement from service will have to apply for contract 
appointment within one year after the death of a civil 
servant or retirement of a permanently disabled civil 
servant. In case of a minor child of a civil ser\'ant, the 
one year period will start fromithe date he/she attains 
the age of 18 years.’ - j

The Writ Petition was contested by the petitioners on the ground 

that the father of the respondent on 7'August 1996 availed of his 

retirement as Postman (BPS-4) on medical grounds, therefore, the OM 

dated 13 April 2005 cannot be applied .retrospectively to-appoint the
I

respondent, who was the son of a retired civil servant.

2,

I
3, The Writ Petition was disposed of .by a Division Bench of the 

Peshawar High Court vide impugned order dated 13 April 2021 by issuing 

directions to the petitioners to appoint the respondent on contract basis in 

terms of OM dated 13 April 2005 (wrongly mentioned as notification in the 

impugned order) in accordance with the policy, notwithstanding that the 

OM dated 13 April 2005 could not be applied retrospectively to appoint 
the respondent as his father had retired from'service on 7 August 1996, 
when at that time there was no policy for appointment of a child of a civil

t

servant who dies during service or becomes permanently disabled during 

service and on this ground takes retirement from service.

The notice of this case issued to the respondent was received by his
cousin who stated that the respondent haSjShifted abroad, but he did not
disclose his address. Learned Additional Attorney-General (‘AAG’) stated

(
ihai the respondent was not appointed by the petitioners as directed by 

the impugned order because he had shifted abroad.

4.

During the hearing of this matter the following questions arose, ' ' 
which were noted in our order of 4 January b024 as under:
o.

I

'(1) Whether the policy conforms with Article 25-and 27 
of the Constitution of • Islamic Republic of Pakistan 
insofar as it creates separate categories of persons who - 
are to be given preference in employment; and

(2) Whether the Prime Minister of Pakistan has the power 
to relax- rules and/or to issue the Policy.’

6. To ascertain as to whether the policy accords with the Constitution
1 QT.'tiKf' Iclamif' R/^rMiKlir* nf PaUclan r» At 1 ppc



i

Cl’ No.-iriOt) of 2021 3

t1 .were issued Lo ihe learned Attorney-General for Pakistan as well as to the 

learned Advocate-Generals of the Provinces under Order XXVII-A of the 

Code of Civil Procedure, 1908 (‘CPC').

Sub-section (1) of section 25 of the Civil Servants Act, 1973 (‘the
Civil Servants Act') empowers the President of Pakistan (the President*)
or any person authorized by him in this behalf, to make necessary rules
for carrying out the purposes of the Civil Servants Act. The President
authorized the Prime Minister of Pakistan (‘PM’)
No.S.R.0.120(1/98) dated 27 February 1998 to make necessary rules.
There arc similar provisions in the provincial laws. Sub-section (1) of
section 23 of the Punjab Civil Servants Act, 1974 (‘the Punjab Civil
Servants Act*) empowers the Governor of Punjab
authorized by him in this behalf, to make necessary rules for carrying out

the purposes of the Punjab Civil Servants Act. Sub-section (1) of section
26 of the Sindh Civil Servants Act, 1973 (‘the iSindh Civil Servants Act*)
empowers the Government of Sindh or any person authorized by it in this
behalf, to make necessary rules for cariying out the purposes of the Sindh
Civil Servants Act. Sub-rule (1) of rule 26 of the Khyber Pakhtunkhwa
Civil Servants Act, 1973 (‘the Khyber Pakhtunkhwa Civil Servants Act*)
empowers the Governor of the Province or any person authorized by him
in this behalf, lo make necessary rules for carrying out the purposes of
the Khyber Pakhtunkhwa Civil Servants Act. The Governor had authorized
the Chief Minister {‘CM*) Khyber Pakhtunkhwa to make necessary rules.
Sub-rule (!) of Section 25 of the Balochistan Civil Servants Act, 1974 (the
Balochistan Civil Servants Acf) empowers the Government of
Balochistan or any person authorized by it in this behalf, to make

«
necessary rules for carrying out the purposes of the Balochistan Civil 
Servants Act. t

7.

vide SRO

or any person

The rules for carrying out the purposes of the relevant Civil Servants 

Acts have to be respectively made by the PM, the Governor of Punjab, the 

Government of Sindh, the CM Khyber Pakhtunkhwa and the Government 
of Balochistan. However, the laws and thej rules made thereunder must 

conform with Article 25 of the Constitution; which guarantees equality of 

citizens and their entitlement to equal protection of law, and with Article 

27 of the Constitution, which safeguards .against discrimination in the 

service of Pakistan.

8.

L
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.9. The Civil Servants (Appointment, Promotion and Transfer) Rules, 
1973 does not provide for nor envisages what OM dated 13 August 20013 

issued by the Establishment Division had sought to do. that is, the 

appointment, without open advertisement,.of a widow or one child of a

V

civil servant of the Federal Government who dies during service, to a post 
in BPS-5 and on lower grade on contract basis. Through OM dated 5 

January 2002“’ issued by the Establishment Division, the same benefit
was extended up to those in BPS-10. Thereafter, uide OM dated 13 April 
2005'* issued by the Establishment Division the widow/widower/child of a 

civil servant who dies during service or who becomes permanently 

disabled during service and takes retirement from service, were made 

entitled for appointment on contract basis to any position up to BPS-10 

without the same being advertised.

The Establishment Division introduced the Prime Minister’s 

Assistance Package (‘the Package*] uide OM dated 13 June 2006^ for the 

families of Federal Government employees who die in service grants for 

different grades which covered pensionary benefits, accommodation, free 

education, free health, allotment of plot, house building advance and 

employment to the posts in BPS-1 to 15 for .two years on eontract without 
the post being advertised. The Package was amended vide OM dated 20

4

October 2014’ and additional benefits were granted with effect from 15 

June 2013 to the families of Government employees who die in service 

including employment of widow/widower/one son or daughter to the posts 

in BPS-1 to 15 on regular basis without advertising the post provided the 

applicant fulfils the criteria of the said post.

10.

The Package was further amended vide OM dated 22 October 20148 

with effect from 15 June 2013 and included the retention of official 
accommodation by the family of a Government employee who dies in 

service or payment of rent for five years or till the age of superannuation, 
whichever is later. The Package was again revised by the Establishment 
Division uide OM dated 4 December 2015^ with effect from 9 February 

2015 with the grant of a three hundred percent increase in lump sum 

grant in the package earlier issued in 2006 and provided for other 

l)cncfiis, including employment to posts in BPS-1 to 15 on two years 

contract without the post being advertised. The Package was again revised

11.

^OM No. F.NO.8/10/2000-CP.1 dated l3August200l 
■ OM No. F.NO.8/10/2000-CP.1 dated 5 January 2002 
’OM NO.4/1/2005-CP. 1 dated 13 April 2005 

■■ OM No. 7/40/2005-E:.2 dated 13 June 2006 
' OM No. 8/10/2013-E.2 dated 20 October 2014 
« OM No. 8/10/2013-E.2 dated 22 October 2014
‘I n^.1 Mr% fl / 1 n / OA' l.r-.O/Dtl /I or>t c
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.by Lhc Esiablishment ijivision vide OM dated '23 December 2022*° with 

effeci from 4 December 2015 whereby the provision of contract 

employment under the Package of 2015 was replaced with regular
t

appointments with immediate effect and the services of all the contractj
employees appointed under the Package of 2006 and the Package of 2015. 

who were contractual employees were, regularized with immediate effect.
I

i
learned AAG conceded that appointments of a 

widow/widower/child of a civil servant who'dies in service and those who 

become permanently disabled during service and takes retirement from 

service, either on contract or on regular basis, in different grades and 

wiihoLit open advertisement was in violation of Articles 25 and 27 of the 

CoiisLitution. i

12. The
i

;
Rule 17-A of the Punjab Civil Servants (Appointment and Conditions 

of Service) Rules, 1974 existed in the Province to provide Government job 
to the widow/wife/.child of a civil servant^n BPS-T to 11 who dies in

I
service or is declared invalidatcd/incapacitated for further service; it is 

reproduced hereinbelow:

13.

I
5

‘17.A. Notwithstanding anything contained in any rule to 
the contrary, whenever a civil servant dies while in service 

is declared invalidated/incapacitated for further 
service, one of his unemployed children or his widow/wife 
may be employed by the Appointing Authority against a 
post to be filled under rules Ibjand 17 for which he/she 

possesses the prescribed qualification and experience and 
such child or the widow/wife niay be given 10 additional 
marks in the aggregate by the Public Service Commission 
or by the appropriate Selection Board or Committee 
provided he/she otherwise qualifies 
test/examination and/or interview for posts in BS-6 and 
above; i

.or

them

Provided further that one child or widow/wife of a 
Government servant who dies while in service or is 
declared invalidated/incapacitated for further service 
shall be provided a job against posts in BS-1 to 5 and the 
posts of Junior Clerks {BS-7) in the department in which 
the deceased Government servant was working, without 
observance of formalities ‘prescribed under the 
rules/procedure. Provided suchichild or the widow/wife is 

otherwise eligible for the post. ;

Provided further that only one child or widow or wife, of an 
employee who dies during j service 
invalidated or incapacitated ■ for further 
otherwise eligible for the post,; shall be appointed, to a 
post in BS-1 to BS-11 in lh|e department where the 
Government servant was serving at the time of the death 
or the declaration, without observance of the procedural 
requirements prescribed for such appointment.’

or is declared 
service, if

I

m nw Nr. P fi /O'? /om 1 .r.O frNtl 0-1
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..M. Learned Advocar.e-Gcneral, Punjab informed that the policy for 

appointing one child/wife/widow in BPS-1 to BPS-1 1 (including the post 
of Patwari and Junior Clerk) of a civil servant who dies in service or is 

declared invalidatcd/incapacitated for further service in pursuance of the 

provisos to the above rule 17-A was discontinued with effect from 21 

November 2023 vide notification dated 7 December 2023. Thereafter, uide
t

notification dated 26 July 2024 rule 17-A Was omitted. He further stated
i .

that the Government of Punjab has approved a Financial Assistance 

Package with effect from 22 February 201 ^ for the families of the civil 
servants who die while in service, with different rates of compensation for 

different pay scales and the rate of compensation has been revised from 

time to lime. The Financial Assistance Package in the Province of Punjab 

docs not contain any provision to provide ia Government job, either on 

contract or regular basis, in any grade, tola child/wifc/widow of a civil 

servant who dies in service or is declared: invalidated/iricapacitated for 

further service. i

Rule ll-A of the Sindh Civil Servantsj(Appoinlment, Promotion and 

Transfer) Rules, 1974 provided Government jobs in BPS-1 to 11 to a 

child/spouse of a civil servant who dies in service or is declared 

invalidated/incapacitated for further service- it is reproduced hereinbelow;

1 o.

“Where a civil servant dies while in service or is declared 
invalidated or incapacitated for further service, one of 
his/her children or, as the case may be, (spouse] (when 
all the children of the deceased ^employee are minor) shall 
be provided job who applies within a period of two years 
of death or declaration of invalidity or incapacity of civil 
servant on any of the [Basic F>ay Scale 1 to 11] in the 
Department where such civil servant was working:

Provided that such appointment shall be made after 
fulfillment of formalities as required in the recruitment 
rules and holding interview, for the post applied for:

Provided further that the cut of date shall be within two' 
years of the death of the officer or official.

t

[Provided further that if a right of employment has 
already accrued to any of the! children of deceased or 
invalidated or incapacitated civil servant then the former 
shall not be deprived of the benefit accrued to him under 
Notifications dated 1 1.03.2008'and 17.07.2009 of these 
rules.]’ . ,

While conceding that the above rule is discriminatory and violates 

Articles 25 and 27 of the Constitution, [learned Additional Advocate-
I

General, Sindh slated that the above rule has not been omitted by the
I

Government of Sindh. i
I
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1 •16. Rule 10 (4) of the Khyber Pakhtunkhwa Civil Servants
I

(Appointment, Promotion and Transfer) Rjules, 1989 provided for the 

appointment of one ehild or spouse to a post in BPS 1 to 10 of a civil 
servant who dies in service or is rendered incapacitated/invalidated

• t
•1"

permanently during-service; it is reproduced; hereinbelow;
i

‘Where a civil servant dies or is rendered 
incapacitatcd/invalidatcd perrnancntly during 
then notwithstanding the procedure provided for in sub
rule (2), the appointing authority may appoint one of the 
children of such civil servant,, or if the child has not 
attained the age prescribed for appointment in 
Government Service,

service

the widow/wife of such civil , 
servant, to a post in any of the Basic Pay Scales 1-10:

Provided that the child or the' widow/wife as the case 
may be, possesses the minimum qualification prescribed 
for appointment to the post;

Provided further that if there ‘are two widows/wiyes of 
the deceased civil servant, preference shall be given to 
the elder widow/wife.

I

Provided also that the appointment under this sub rule 
is subject to availability of a vacancy and if more than 
one vacancies in different pay;scales are available at a 
time, and the child or the widow/wife, as the case may 
be, possesses the qualifications making him or her 
eligible for appointment in more than one post, he /she 
shall ordinarily be appointed to the post carrying higher 
pay scale.’

While conceding that the above rule is discriminatory and violates 

Articles 2.5 and 27 of the Constitution, thje. learned Additional Advocate 

General of the Province stated that the same has not been omitted as yet.

Rule 12 of the Balochistan Civil Servants (Appointment, Promotion 

and Transfer) Rules, 2009 provided for t|he appointment of a child or 

spouse of a civil servant in BPS-1 to 15 who dies in service without
advertisement; it is reproduced

17.

observing the condition of open 

hereinbelow;
I

Notwithstanding anything contained in any rule to the 
whenever a Civil Servant dies while in service.contrary

his/her spouse or a child may be employed by the 
appointing authority against ajpost in BPS-1 to 15 in the 
department in which deceased Government Servant was 
working, without observing; the condition of open 
advertisement; ;

i
Provided that - j

(a) the spouse or child as the case may be, shall
possess the qualification prescribed for the post; 
and i .

1 •
(b) If the child of the deceased iGovernment Servant is

ft Kail ' K/» inrliiHpH in rheV> 1 c . r> o m A• • <4 ^
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1t

< list from the date of death of his/herwaiting
Father or Mother. However hc/shall be considered 
for appointment after he/she attains the age 
prescribed for the post.’ i

Rule 12-A of the above Rules of 2009 provided for the appointment, 
without open advertisement, one child ini BPS-1 and BPS-2 of a civil 
servant who, while serving in BPS-’l and 2; retires on superannuation or 

due to invalidation;'it is reproduced hcreinbelow;
‘Notwithstanding anything contained in any rule to the 
contrary, whenever a Government Servant in BPS-1 and 
BPS-2 retired on superannuation or due to invalidation, 

of his/her children may be employed by theone
appointing authority against a'post in BPS-1 and BPS-2 
in the Department in which the reUred Government 
Servant was working, without observing the condition of
open advertisement;

Provided that -

(a) the child possesses the qualification prescribed for 
the post; and

1

(b) If the child of the retired Government Servant is 
under-age at the time of retirement, his name shall 
be included in the waiting list from the date of 
retircment/invalidation | of his/her Father or 

However he/shall be considered for
attains the age

Mother.
appointment after hc/shc 
prescribed for the post. I

The learned Additional Advocate-General, Balochistan informed that 

uide notification dated 9 May 2023 rule l;2-A had been omitted but that 

rule 12 still exists. He further stated that: in the case of PWD Employees 

Union Balochistan v. Secretauj Communication and Works‘' a Division 

Bench of the Balochistan High Court declared the said rule 12 to be 

discriminatory and ultra vires Articles 2A 3. 4, 9, 18, 25 and 27 of the 

Constitution, but the judgment passed by the Balochistan High Court was 

held not sustainable by a three member iBench of this Court vide order 

dated 19 September 2022 passed in CivifAppeal Nos. 691 and others on 

the ground that the question of yires of rjule 12 was not before the High 

Court and that it could not take suo rnoto notice of the same since it did 

not have suo-mo£o jurisdiction to take up the matters on its own accord as 

was held in the case of Dr. Imran Khattak u. Ms. Sofia Waqar Khattak' .̂
1

The widow/widower, the wife/husband and the dependent children
I

of a civil servant who dies during service or becomes permanently 

disabled/invalidated/incapacitated for ' further

18.

service and takes

" 2015 PLC (C.S.) 1182
1



9cr Ku.'XMH) 0(21)2 I

i

i .rcLirement from service gee pensionary' and'Oiher benefits from the public 

exchequer, to which they are entitled. Hbwever, the above mentioned
i

which secure! or provide appointments in

I

rules, policies, OMs, etc. 
different grades, without open advertiserrients and competition, to the
widow/widower, wife/husband or a child of a civil servant of the Federal 
and Provincial Governments, who dies: during service or becomes
permanently disablcd/invalidated/incapacitated for further service and 

takes retirement from service, is ex facie discriminatory against the other 

or ordinary citizens of Pakistan and the same cannot be termed as a
reasonable classification as their object! is to give an advantage by

permissible under Article 25 of theexcluding others, which is not 
Constitution. Article 27 of the Constitution which specifically attends to

I

ihc service of Pakistan prohibits discrimination in scrv'iccs.

19. The Government and public sector employment cannot be allowed to 

be parceled out to the functionaries of the State. These jobs neither are 

be made hereditary. The Conkitution stipulates that equal 

employment and economic opportunities must be provided to all citizens. 
Economic justice, if we may add, is a component of social justice which 

focuses on creating equal opportunities for all within a society in all 

aspects. '

nor can

Article 4 of the Constitution embodies the concept of equality' before 

law, equal protection of law. right of individuals to be dealt with in 

accordance with law and saving the citizens from arbitrary'/discriminatory
I

laws and actions, it is the duty and obligation of the public functionaries
1

under Article 4 of the Constitution to act in accordance with law.

20.

Article 5(2)' of the Constitution bounds everybody to obey the 

command of the Constitution. Every public functionary has to act in good 

faith, honestly and within the precinct of its power so that the persons 

concerned should be treated in accordance with the law as guaranteed by
•; I

Article 4 of the Constitution, which include principles of natural justice, 
procedural fairness and'procedural propriety. While discharging official 
functions every effort should be made to ensure that none is prevented 

because of unfair and discriminatory treatment.

21.

I

Under Article 3 of the Constitution it is obligatory for the State to
elimination of all forms of exploitation and the gradual fulfilment of«

the fundamental principles, from, each according to his ability to each 

according to his work. To achieve the object of good governance and to 

fulfil the obligation under Article 3 of the Constitution; transparency and

22.
ensure

I
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< in appoinimenLs in the service of Pakistan that includes'government 
• \

jobs must be adopted. j

merit

The appointment of a widow/widower, wife/husband or child of a 

civil servant in different grades on contract^or regular basis, without open 

advertisement, competition and merit is also violative of Article 18 of the 

Constitution which provides that subject to such qualincation, if any, as 

may be prescribed by law, ever\' citizen shall have the right to enter upon 

any lawful profession or occupation and to conduct any lawful trade or 

business, Appointments obstructing ordinar7 qualified citizens to compete 

for entering into the profession of the service of Pakistan in accordance 

with their ability and eligibility also violate this fundamental right, and if 

such appointments are made they negate equality of opportunity, 
competition, merit and also defeat the object of good governance.

23,

2A. Good governance cannot be achieved by exercising discretionary
♦

powers unreasonably or arbitrarily. This objective can be achieved by 

following the Constitution and the rules of justness 

openness as enshrined in the above referred Articles of the Constitution.
fairness and

25. Any law, policy or rule which is manifestly inconsistent with the
\

Constitutional cornmands, retrogressive in nature and discriminatory inter
se the citizens is subject to judicial review] In the case of Government of

Khyber Pakhtunkhwa through Secretary Agriculture v. Tahir Mushtaq and
others’^, while dismissing the claim of the son of a retired civil servant of
the Agriculture Department of Khyber Pakhtunkhwa who sought
appointment in BPS-5 on the basis of employee’s son quota policy, it was
held by a four member Bench of this Court lihat;

The Constitution of the Islamic Republic of Pakistan 
prohibits discrimination as stated in Article 25 and 
further stipulates and entrenches the principle in respect 
of service of Pakistan in Article 27. In preferring the 
children of a government servant or reserving seats for 
them offends the Constitution] The same also detracts 
from a merit based system of employment. The taxpayers 
hard earned monies pay for the salaries, benefits and 
pensions of government servants. The people’s interest 
lies in having the best person for the job, and not to suffer 
those who secure employment on the basis of a filial

undermine 
therefore, the 

government of Khyber Pakhtunkhwa will be advised to 
withdraw all such instructions/notifications.’

For the above reasons, while granting leave, Civil Petition No. 3390 

of 2021 is converted into an appeal and is allowed. The impugned order

relationship,. The stated 
transparency and good governance,

instructions

U. . An A
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< •claLcd 13 April 2021 passed by Lhe Peshawar High Court in favour of the

1

respondent is set aside. Policies, office mern'orandums, employment under 

the Package of the Prime Minister, the Financial Assistance Package, Rule 

1!-A of the Sindh Civil Servants (Appointrnent, Promotion and Transfer) 

1974, Rule 10 (4) of the Khybcrj Pakhtunkhwa Civil servants 

(Appointment, Promotion and Transfer) Rules, 1989, Rule 12 of the 

Baluchistan Civil Servants (Appointment, Promotion and Transfer) Rules,
policy, memorandum, etc. whereunder

Rules y

2009 or any other rule )

appointments without open advertisement, competition and merit, of the 

widow/widower, wife/husband or child of civil servants in different 
who die during service ■ or become permanently

*
grades,
disablcd/invalidated/incapacitatcd for further service and take retirement

. I
from service, arc declared to be discriminatory and ultra uires Articles 3, 4 y

I
I5(2), 18, 25(1) and 27 of the Constitution. The prescribed Federal and

Provincial authorities arc directed to withdraw the same. However, it is
i

clarified that the instant judgment shall not affect the appointments .
already made of the widow/widower, wife/l\usband or child of deceased or

i
retired civil- servants, it is further' clarified that this judgment shall not
affect the policies, rules or compensation packages of the Federal and

1

Provincial Governments for the benefit of the legal heirs of martyred 

personnel of the law enforcement agencies and of civil servants who die on 

account of terrorist activities.

Chief Justicei
J:

t(

Judgej

Judge

Announced in the open court on 18 October 2024
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