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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL -

PESHAWAR

Servnce Appeal No 1194/2024

Faridoon Khan = = . o X i o | -——e—%;_—_;-;'-.——Appellant
% ...AF;P\'[DAVI_T- j

[ Dr, Syed. Muharnmad Idress - S/O Syed Bakhat Badshah Dlstrlct.:.:'_ |
Health Officer Peshawar do hereby solemnly affirm and declare on oath that |
content of the mstant necessary doeuments - are true and correct to the best of my S
knowledge & behef and nothmg has been concealed from this honorable Court
It is further: sldted on oath that in lhlS appeal the answermg respondents have nerther .-

been plaeed ex- parte nor thelr defense has been struck off/c.r, 5f

 Syed Muhdmamad<drees -
- Drstrlet Health Officer,
Ofﬁce of DHO Peshawar

 CNICNo.17102-1152032-1
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BbFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

L PESHA WAR

. ;, u ’

Serwce Appeal No A1 94/2()24

.' ".f
2

Faridoon Khan ;:_-_"-, P o '.'; o ._—;——'—-:_'-f.-'-.---AppeIIanl

e o
e

e Versus’ '

. ©

I: The Provmual ofKPK through DISlIlCl Health Ofﬁcer G. F Road Peshawar
2 Dlslrlcl Health Ofﬁeer Peshawar

PARAWISF REPLY ON BEHALF OF RESPONDENTS No. 01 to 02 314 deee

-_;% o

' =--nnz-----Respondents

Ktoher F’m

Respectfully -Sheweth
Preliminary Objections:- -

b

L.»JI\J

4.

) 1

Felona)

{11&29

The appellant has nellher cause: ofac.uon nor locus slandl to file the instant-

appeal . .

The appcllani has not come 10 the Tribunal wnh clean hands.

The appeal is bad for I'l'IlS JOII‘IdCI‘ and non Jomdcr of the necessary and
prOper parties.

That the instant appeal 1S barred by law and I:mltauon

On facts;y

Para No.|

Correct to the extcnt that the appcllan{ was appotinted as Chowkidar

(BPS- 3) but the fact is that the appellant was 1nadvertent!y appointed

under chred_ Son’s Quota in the District Health Office Peshawarand

as his father was ihe~emp|0yee of Population Welfare Department

(Federal employce) and got retirement from Population Welfare

Department &- so not entitled for-lieu in- Retlred Son’s Quola In

DISlrlCl Heallh OffICC Peshawar .

Para No.2 Pertaining o reeord.

Para No.3

“Incorrect, Soon after appointment under Retired Son’s Quota, during

- lhe'ﬁnal scrulin"ylofthe'decuments.it was found that the father of the

appellant was the employee of the Population Welfare Department

and got retirement from Population Welfare Department (Annexure-

A) and so the appellant is not entitled for appointment under Retired

Son’s Quota in the District Health Department. So the appeilant was

informed from hls status and thc appcllanl admitted his fault and

:esullantly subtmtted his remgnat;on to the Department which is duly

w_nness_ed by 04 Persons and the resignation letter was accepted by

the Competent ‘Authdrity (Annexure-B).
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Para No.4. A]rcady uplamed n above para No 3. - o @
X ')__Para'No.S The Rcspondem Deparlmenl have tmplemcmed Hononablc SCI‘V]CCS :
i ~ “Tribunal order in: letter & spirit and conduc.led the enquiry wuthm

(- the stipulated tlme (Anne\:ure- C)
/gara No.6 Perlams to record.

Reply on (.rounds:-

; A. - . Incorrect, the facts have been explained in details in the above Paras.
i ’ 5 o . : . .
| .
B. o |I1COI'I(.‘Cl cvcrylhmg: In cryslal clear and the appellant was given- full
' opportumly and all the witnesses have been cross examined and lhc
said enquiry rcporl has been submlllcd by the respondent Departmem
in_Honorable Service Tnbunal court vide institution No 12999 dated
27/05/70?4
C. Inc-orfccl, all the facts have been explained in the preceding paras. .
D. Incorrect, all the facts have been explained.
L. No. comments.

_ Morecover the Honourble Supreme Court of Pakistan Judgment
regarding- appointment under Deceased Son's Quota / Medical
Board out Quota,, Rerlred Son’s Quota as attached as
(Anne\ure-_D)

In view of t'hc a_bovev, it is humbly prayed that the instant appeal

being devoid of merit; may graciouslyibe dismissed with cost.

qumcl Heaith Ofﬁccr ]
Peshawar

wees
Sﬂ{]eo{’ Muham'ﬂé‘&/ (ot
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 NOTE (2)."

NOTE (1).

{a)
()

()

(d)

" On the death of thé pensioner this ord

- the Treasury : _ _ )
Nationa! Bank of Pakistan: with a report ofthe . 1-

- date of his death.

5

No Pension shall be liable to seizure. attach-
ment or requestration by process of any court
in ng;starb'at the instance of a creditor. for
any demand against the pensioner (section

Act XXILl of [871). (section 1),
Payment -inder this ordér is 10 be made only
to the pensioner in person, with- the following

_ eXcepuions:-. )

) To p_érson' specially g;empted by 'vaérnménl.." '

To purdah obsc'rir’ing’ ladies and to person un-

- . able to appear on account-of illness or bodily
infirmity.. . o e _
(Payment in both cascs (a) and (b_)_is-'madc on. b

production of a Life Certificate.signed by.a

responsible officer of Govermment or other

well known and trustworthy person).

' To ‘any person sending a Life 'Ccrtiﬁéﬁi'f-;;' :

signed by some person exercising the powers:

- -of°a Magistrate of any class under theicriminal -

B Erocedure code or by.any Registrar or Sub- - -
* Registrar under the ‘Registration Act, or'by . |

.~ any pensioned Officer who before retirement .

“exercise the powers of -a Magistrate ‘or. any

~ Gazelted Officer of Governmet or by 2 Mun- -}
siff or by any person holdig a Government

litle. " -

in all cases referred 10 auses
{c), the Disbursing Officer must, at least once
a year, require proof, independent of that
furnished- by. the Life Certificaie of the con-
tinued existence of the pensioner. - o

o .

turned: by his/her family
fice District Hic

be immediate} ne * MS/NC
ffice District’ Account. ©

_in'él'ause..s (a), (b) and

er sho\ul._d g

to %
e/ -
he -

‘Record of lump-sum payments on accaunt of Graruit
- and Commutation.

.. Nature of Payment

vr. No. and Date |

2
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2 OF THE D_‘fSTRfCT- HEALTYTY 'omr:
) - PESHAWAR R

\C!g_!i_' .
. . Bhone No. 091.922834
OFFICE ORDER :

EM AN

Rcmgnauon tendered by M. Faridoon Khan $/0 Younas Khan new
as Chowkidar BPS-03 is hcrcby accepted from the d

ly appeinted
ate ofnppomtmcnl. _

Su/xxxxxxx
. District Health Officer
- ) ) . i Peshawar.
s :

No, 2 Vo) \_(28/"& /DHO dated Pesh: € 3/ 7/ /2022

Copy is forwarded to the: ' .
1. Accountant General Khyber Pakhtunkhwa, .
2. Director General Health Services Khyber Pakhtunkhwa,
3.
4

Deputy District Health Officer Metropolitan Peshawar,

. Accounts Section DHO Office Peshawar.
5. Official Concerned.

For information - and necessary action




INo. ggg A’DHO(Pevh} “daied”. ,S mﬁ/z 4

THEDISTRICTHFALTH OFFICER L L s
| - PESHAWAR': A
Pkone No. 091 9225387 S
Fax No. 091 9225467 -

Ta

" Subject:-

Sir.

| :'The Dlstmct Health Ofﬁcer L _' e . ot
'Pcshawar ’ T . R - _

- Inguiry. Repnrt regardmﬂ' Mr Pundoon Kfmn : S/O Younm Klmn '

D:smct Pechawar)

Rcfercncc your lctter No 5957- SQIDHO dated Peshawar ,09-04-2024, i

(Dr.Faroz shai DDHO-Shah alam & Mathara circle) has been appomted as'the
(‘hmrman of the enquxry in the abo ve mentloned case.

PROCEEDIN(" S'

« The enquiry commlttee called upon M Fandoon Khan' Sr’O Youn% khan ior

‘personal hearing vide letter No. q95t’:f’DHO!TPesh date 09-04-2024 (Amwmre—AJ E "
Mr Far 1doon Khan r&wrded his. biatement 16 the enqulry committee as wellas . '

' /suhmntsd his written reply to the enquiry commmea (Annexur e-B) Ktrmlarly
Citis adc led here- that Mr Faridoon Khan accept the fact that his fathér was. i]le' '
employec of the Populatmn Welfare Dt,partrnem (Tcderal Department ) and hn'

father was' workmg here as Chowkidar Since 20-25 years (Am:ewu e-C).
. l"urthermore it is unportdnt to mention here that the enquiry committee also .
catled upon Mst Hashmat B1b1 M Israr-and Mr Parviz Akhtar for lccmdmg .
their  staterhents whose s1gnatureq /thumb unpreqsaons are precuu on the' -
resignation letter of Mr Faridoon Khan. '

o Mr Parvsz Akj‘ltar qubmttted ‘his’ wrltten replv 10 the enqulr\ (.hamnan D
(Ann exure—D)

¢  MrMuha mmad lsrar also submitted hls wntten btatement(A mzewrc -E).

e  Mst Hashmat B1b1 also submltted her wntten statement to. the enquiry comnittee -
Z (A nn?rure-F ) '

FINDIN: GS:'-

Mr F arldoon Khan has submittcd an apphcatlon for the post of Class- [V in the
District Healih Ofﬁcc Peshawar in lien of Retired Son s-Quota which has been
received by the thabhshmcm Section of this officé & his name was included i
the Retired Son $ ‘Quota list and selected consequently Ldtu on for the purpoqe '-

of pay w nen he Was asked to produce the retirement documem s of futher . he
didn’t pmduce the same. Mr Faridoon has adm1tted the fact that his father was. "

the tmpir}yz.e ‘of Federal _Govermnment (i-c) Popu auun Welfar{ Dep?vtmem &
was working as a Lhowklddr in Health D{.-F artmen‘r




e e it LT SR R AR S e dane

Funhumorc" Mr l"ardnnn Y -

khan ﬁthea.gm wtutment - from {’opui.mr-n
Wdf.m. Dcp.n'l.*ncnl Mot Health Dcpmlmcm (Amrmmc -C). 1L is imporiant to

. m(.nhon here that the s-gnatun: on the tes:gn.mun Ietter of Mr Faridoon Khan '~

i the 'same as' the" ‘signaiure is present ‘on his | Mcdlcal Board Centificate
(A:me_rm-e-G) Slmllarly the thumbs | impression of Mst Hashmat Bibi is present.
on the resmnatmn letter of Mr F 'mdoon Khar, as she acccpt the fact 1th it is hcr :
lhumb |mp1csm(m .
Slmllal[} lhe ‘;Ldtem(.nlq ol Mr Pam/ r\khtar & Mu]mmmad {srar are dlbU self -
C\plamtor\' (ﬂnnexure-D& E).

| RECOMMEM)AT’::IONS.--_

[

" Khan , this. commltlcc came to the ccmclu‘:non that Mr Faridoon Khan $/0

2, Dr. Mulmrah Zeh Khan.

[.ooking al"'th'é' findings and going through all ihe relevant record and the
statemnents. bv \'[r Faridoon Khan, Mst Hammal Bibi , Muhammad israr, Mr )
Parviz Akhtar and cross cx'lmmmg all lhc members. mt.ludmg Ny I'mdnun ;o

Y unas "Khan was appoeinted inadvertently un der Retired Son's Quota becanse u{-‘
wlunq and mcnmplclo inlormation <ulmnucd by Mr T’ aridoon Khap,

v,

'_Dcusum may he mut_d by the (.on'upetem Authorlt} to the Sub-Ofl] ices (|-g)'

Datry section, Fstabhqhment seclion .Account section that in future .no . .

application - s'hould be received + witheut proper  documentation  The

documemauon ‘must include CNIC .Domicile .father /mother retirement ¢
documents qu.;lthcauon documents ¢ie e,
As the resigiation letter is considcred, all - the signatures & thumbe HIpression
are sclf explaintory ,and the same signature of Mr Faridoon khan is present on |
his ‘medical Bozu'd Cemﬁc'lte during the iime of sclection’ in police Services
Hospital , which can’t be denied and after his’ resignation the sainc was dcceplcd
by the Cumpucnl Authoriey and 1he account section is directed 1o do (he L .
remaining payinent'lo Mr laudoon [Khan for his duty i any on their part. = - s . ’
In view of above, it is stated that the resmnatlou letter bl been subnitted by Mr ) :
Faridodn’ I(h'm and so Mr Faridodn Khan i 15 not Lmltled to claim ['o: Job under
retired Son Quola :

- DDHO Shah Alam & Matira Circle. Peshawar. SR A '

DDIIO Litigation /I)eveiopme;n _
Dnmc{ffea!!h Office, Peshawar.

RE Mr Abduﬂm‘: (Cu-o,nlu! Menther)
District Health Office, Peshawar.

-
e




‘ © QFFICE OF THE. msrmcrm-.ALT, o .llb: R

AR o PESHAWAR - i
S, ' Pligne No: 091-922538 7 N
‘_ No CECA  DiO/pesh _Dated; 9 ofr /2044

Fa

The Faridoon Khan $/OY ou‘na_s Khan
Pishtakhara Payan District Peshawar .

Subject:  Personal Hearing

Memo, _ o

~ You M. Faridoon Khan S!O_ Younas Khan are dirccied to atiend ihis
olfice {(District !-Icaill;"OI‘licc) at 15-04-2024 in person _zil I_I:O('}AM sharply for
- personal bearing to record your statement before the inquiry.commitee in tighs ol

order No 3031 7iHON esh, dated 21-07-2023.

Officer;,

Copy forwarded to the ;

P4 Director C:cne: ‘al Health Serwces Khvbe: Pakfuunkhwa Pew‘:cn v,
DDHO Shah Alam & Mathra Cir cle Peshawar.
Coordinator (DHIS), DHO. Office Pcshanm

Inguirv Officer concerned ,

ALER G T
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NOTE (1).

% |
<k NOTE (2).”
2 |
- (a)
(b) .
o (c)
T
.?..‘
(d)

.Eracedurc codec or by.any

S

No Pension shalt be lizble to seizurc. aua:h.-
ment or requestralion by process of any court
in Pélaklstar::j at the instance of a creditor for
any demand against the penstoner (scction |1

Act XXUI of IB7). )

Payment under this order is to be made only
o the pensioner in person. with the following

exceplions:- ) .

To person specially cxempted by Governmeni. -

To purdah observing ladics and to person un-
able to appear on account of illness or bodity
tnfirmity, - . ’

(Payment in both cascs (a) and (b) is made on
production of a Life Certificate signed by a
responsible officer of Government or othec
well known and trustworthy person).

To any ‘pecson sending a- Life Certificate,
siFncd‘by somec person excrcising the powers,
ol-

a Magistrate of any class under the criminal
Registrar or Sub-

cgistrar under the Registration Aci, or by

. any pensioned Officer who before retirement

excrcise the powers of a Magisiratc ‘or any
Gazeited Officer of Governmel 'of by 2 Mun-
siff or by any pecrson holdig*a Government
litle. : _ .

In all cases referred 10 in ciauses (a), (b) and
(¢}, the Disbursing Officer must, al least once
a ycar, ‘require proof, ind¢ endent of that
furnished by. the Lite Certificate of the con-
tinued existence of the penssoner. .
On the death of the pensione this order should

be immediately returncd by histher family to
the Tréasury Office District Account office/

National Bank of Pakistan with a repori of the ..
_daie ol his,death. : . -

- .-.“7.'., PR TR 2 L PR P S
PRt . f T
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Record of lump-sins payments on account of Graruiid

and Commultation.

Mawre of Payment

Vr, No. and Dulc

2]
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Seal of office
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b e e A edsosc,
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His aga accordmg to his ow r{';]afeﬁm 10 ~_ ycar and b; appeararce abouy

a4
year, [A//M/ V}ma/ &

 MEDICAL SUPERINTENDENT,

. . . : . RN
S & S CVIL HOSPITAL .. Mcdbent Siporiatenidpat }J
) ﬂ% aww : . . Palice/Servizes)) i;u:w
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[Appcllatf_: Junsdlctloq}

Present:

Justice Qazi Faez Isa, CJ
Justice Naecem Akhtar Afghan
Justice Shahid Bilal Hassan

Civil Petition No.3390 of 2021

(On appeal against the order dated 13.04.2021 of the Peshawar
High Court, Peshawar p'i:,scd in W.P. No. 4609- P of 2020} i

General Post Offlcc,.lsla_mabad & others b _ ...Petitioners
|
Versus
'
Muhammad .Jalal . - ...Respondent
For the petitioners: Malik Javed Igbal Wains, AddL.A.G.P.

Assisted by Miss Maryam Rasheed, AHC
Mr. Gulistaj Ahmed Kiani, Senior Postmaster

ior the Respondent: Nemo

L

On Court Notice: . Mr. Khalid Ishag, Advocate General, Punjab assisted by

Barrister Muhammad Mumtaz Ali, AddlL.A.G., Pb
Mr. Saifullah, Addl. A‘G , Sindh

Mr. Shah Falsal I]yas Addl.A.G., KPK

Mr. Muhammad Aya;" Swati, Addl.A.G., Balochistan

Date of Hearing: 26.09.2024

JUDGMENT

Naeem Akhtar Afghan, J. The respondent ;(herein) filed a Writ Petition in
the Peshawar High Court for issuing direct;jcms to the petitioners (herein)
to consider him for appointment Iagaiﬁstf the quota reserved for the
children of class-IV employceg who retiréec;l on medical grounds. The
respondent relied upon the Office Mcmorfaihdum ('OM’) dated 13 April
2005' of the Establishment Division, Government of Pakistan (‘the
Establishment Division’) whereby the foilg::;\‘ving paras were added to the
Establishment division’s OM dated 21 M rch 20002 which provided
guidelines for cdntract appointments for a pféiiod ol two ycars'to civil posts

under the Federal Government:

‘The condition of open advertisement may also be
. relaxed by the Prime Minister for the purposc of
appointment on contract basis of widow/ widower of one
child of a deceased civil servant who dies during service
and wife/husband or one child of a serving civii servant
who becomes ‘permancntly disa}blcd during scrvice’ and

1'

) OM No. 4/1/2005 -CP.1 dated 13 Aprit 2005
¢ OM 'No.8/10/2000-CP.1 dated 21 March 2000

-

2
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he/she takes retirement from sérvice provided that such
special dispensation may be allowed only for
appointment to posts in BS-10 and below.

Provided further that the widow/widower or a child of a
civil servant who dies durmg sérvlcc and wife/husband
or a child of a serving civil' servant who becomes
‘permanently disabled during service’ and he/she takes
rctirement from service will have to apply for contract
appointment within onc year after the death of a civil
servant or rctirement of a permanently disabled civil
servant. In case of a minor child of a civil servant, the

onc year period \Vl” start fromlth:. date he/she attains

the age of 18 years.’ < i

2. The Writ Petition was contested by ;thc petitioners on the ground
that the father of the respondent on 7! August 1996 availed of his
retirement as Postman (BPS-4) on medical grounds, therefore, the oM
dated 13 April 2005 cannot be applied . Ii‘etrospecuvely to - appomt the

respondent, who was the son of a retired cml servant.

3. The Writ Petition was disposed of ;by a Division Bench of the
Peshawar High Court vide impugned order dated 13 April 2021 by issuing

directions to the petitioners to appoint the respondent on contract basis in

terms of OM dated 13 April 2005 (wrongly rr;entiohcd as notification in the
impugned order) in accordance with the pcfolicy, notwithstanding that the
OM dated 13 April 2005 could not be applied retrospectively to appoint
the respondent as his father had retired from’ serﬁice on 7 August 1996,
when at that time there was no policy for ai:pointment of a child of a civil
scrvant who dies dé.lring service or bccbme% permanently disabled during

scrvice and on this ground takes retirement from service.

4. The notice of this case issued to the riespond'ent was received by his
cousin who stated that the respondent has shifted ai)road_, but he did not
disclose his address. Learned Additional A:ttorney-General (‘AAG’) stated
that the respondent was not appointed by the petitioners as directed by
ithe impugned order because he had shifted abroad.

: !
3. During the hearing of this matter L?hc following questidns arose,

which were noted in our order of 4 .January§2024 as under:
_ _ t
‘(1) Whether the policy conforrri_s with Article 25 and 27
of the Constitution of-Islamic Republic of Pakistan
insofar as it crecates separate categories of persons who
are to be given preference in em-ployment' and

(2) Whether the Prime Minister of Pakistan has the power
to relax: rules and/or to issue the Policy.’

6. To ascertamn as to whether the pol-icy accords with the Constitution

nf the lelamir Renmiithlhicr Af Palrictan 1Q72 {‘the Canctitntinnl natirec
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.were issued to the lecarned Attorncy-Gencrai for Pakistan as well as to the

lecarned Advocate-Generals of the Provmce under Order XXVII-A of the
Code of Civil Procedure 1908 (‘CPC)). '

7. Sub-section (1) of section 25 of the Civil Servants Act, 1973 (‘the
Civil Servants Act’) empowers the President of Pakistan (‘the President)
or any person authorized by him {n this béhalf, to make necessary rules
for carrying out thc purposes of the CiviI: Servants Act. The President
authorized the Prime Minister of Pakistan (PM) vide SRO
No.§.R.0.120(1/98) dated 27 F‘cbrﬁary 1998 to make necessary rules.
There arc similar provisions in the provil;lcial laws.” Sub-section (li of
scction 23 of the Punjab Civil Servants Act, 1974 (‘the Punjab Civil
Servants Act’) empowers the Governor: of Punjab or any person
authorized by him in this behalf, to make nfeces'sary rules for carrying out
the purposcs of the Punjab Civil Servants Act. Sub-section (1) of section
26 of the_Sindh Civil Servants Act, 1973 {‘the Sindh Civil Servants A;:t’)
empowers the Government of Sindh 61‘ any iperson authorized by it in this
behalf, to make necessary rules for carrymg out the purposes of the Sindh
Civil Servants Act. Sub-rule (1) of rule 26 of the Khyber Pakhtunkhwa
Civil Servants Act, 1973 {‘the Khyber Pakh.tunkhwa Civil Servants Act))
cmpowers the Governor of the Province or ‘:emy person authorized by him
in this behalf, to make necessary rules forf carrying out the purposes of
the Khyber Pakhtunkhwa Civil Servants Act;. The Governor had authorized
the Chief Minister (‘CM") Khyber Pakhtunkﬁwé to make necessary rules.
Sub-rute (1) of Section 25 of the Balochistan Civil Servants Act, 1974 (‘the
Balochistan Civil Servants Act) empowcrs the Government of
Balochistan or any person authorized by it in this behalf, to make
necessary rules for carrving out the purp?oses of the Balochistan Civil
Servants Act. ?

8. The rules for carrying out the purposes of the relevant Civil Servants
Acts have to be respectively made by the PM, the Governor of Punjab, the
Government of Sindh, the CM Khyber Pakhtunkhwa and the Government
of Balochistan. However, the laws and thef rules made tﬁereunder must ‘
conform with Article 25 of the Constitution] which guarantees equality of
citizens and their entitlement to equal prot?t:ction of law, and with Article
27 of the Constitution, which safeguérds ;against discrimination in the

service of Pakistan.

b
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9. The Civil Servants (Appointment, Promotion and Transfer) Rules,
1973 does not provide for nor envisages what OM dated 13 August 20013
issucd by the Establishment Division had sought to do, that is, the
appointment, without open advertisement,.of a widow or one child of a
civil servant of the Federal Government who dics during service, to a post
in BPS-5 and on lower grade on contract basis. Through OM dated 5
January 2002° issucd by the Establishment Division, the same benefit
was cxtended up o thosc in BPS-10. Therealter, vide OM dated 13 April
2005 issucd by the Establishment Division'the widow/widower/child of a
civil servant who dies during service or who becomes permanently
disabled during service and takes retirement from service, were made
entitled for appointment on contract basis to any position up to BPS-10

without the same being advertised.

t0. The Establishment Division introc}uced the Prime Minister’s
Assistance Package (‘the Package’) vide OM dated 13 June 20066 for the
familics of Fedcral Government employees who die in service grants for
diffcrent grades which covered pensionary ben;:ﬁts, accommodation, free
cducation, free health, allotment of plot, housg building advance and
cmployment to the posts in BPS-1 to 15 for.two yecars on contract without
the post being advertised. The Package was amended vide OM dated 20
October 20147 and additional benefits were granted with effect from 15
June 2013 to the families of Government employees who die in service
including employment of widow/widower/one son or daughter to the posts
in BPS-1 to 15 on regular basis without advertising the post provided the

applicant fulfils the criteria of the said post.

11, The Package was further amended vide OM dated 22 October 20148
with effect from 15 June 2013 and included the retention of official
accommodation by the family of a Government employce who dies in
service or payment of rent for five years or till the age of superannuation,
whichcver is later. The Package was again revised by the Establishment
Division vide OM dated 4 December 20159 with effect from 9 February
2015 with the grant of a threc hundred percent increase in lump sum
grant in the package earlier issued in 2006 and provided for other
benefits, including cmployment to posts in BPS-1 to 15 on two ycars

contract without the post being advertised. The Package was again revised

' OM No. F.N0.8/10/2000-CP.1 dated 13 August 2001
* OM No. F.No.8/10/2000-CP.1 dated 5 January 2002
" OM No.4/1/2008-CP. 1 dated 13 April 2005

» OM No. 7/40/2005-E.2 dated 13 June 2006

" OM No. 8/10/2013-E.2 dated 20 October 2014

# OM No. 8/10/2013-E.2 dated 22 October 2014

SOM N RATNIDNIIE. U Aatnd A Nornarmbne NN G
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.by the Establiqhment Division vide OM da’tc‘d 23 December 202210 with

effect from 4 Deccmber 2015 whcrcby the provision of comra(,t
¢cmployment under the Packdgc of 2015 was replaced with regular
appointments with immediate effect and tl?e services of all the contract
employees appointed under the Package of 2;006 and the Package of 2015,

who were contractual employees were, regularized with immediatc effect.
i - '

; _
12. The learned 'AAG conceded that appointments of a
widow /widower/child of a civil servant who'dies in service and those who
become permanently disabled during sewicc and takes retirement from
service, either on contract or on regular l;:)asis, in different grades and
without open advertisement was in violation of Articles 25 and 27 of the
Conslitution. | |
13.  Rule 17-A of the Punjab Civil Scrvantsi (Appointment and Conditions
of Service) Rules, 1974 existed in the Provifice to provide Government job
to the widow/wife/child of a civil servant’in BPS-1 to 11 who dies in
service or is declared invalidatcd/incapaciitat'ed for further service; it is
reproduced hereinbelow: ;
2

‘17 .A. Notw;thstandmg anything contained in any rule to

the contrary, whencvcr a civil servant dies while in service

.or s -declared invalidated/ mcapacrtated for further

service, onc of his unemployed chlldren or his widow/wife

may be employed by the Appomtmg Authority against a

post to be filled undcer rules 16, and 17 for which he/she

possesses the prescribed qualification and experience and |

such child or the widow/wife may be given 10 additional

marks in the aggregate by the Public Service Commission

or by the appropriate SelecLion Board or Committee

provided he/she othc.rwlsc qualifies in the

test/cxamination and/or II‘]I.CI'VlCW for posts m BS-6 and
"above; _ :
Provided f{urther that one cl'{ild or widow/wife of a
Government servant who dicsl. while in service or is
declared invalidated/incapacitated for further service
shall be provided a job agamst posts in BS-1 to 5 and the
posts of Junior Clerks (BS-7) in the department in which
the deceased Government servant was working, without
obscrvance of formalitiecs ‘prescribed under the

rules/procedure. Provided suchichild or the widow/wifc is
otherwise eligible for the post. !

Provided further that only one child or widow or wife. of an
employee who dics during iservice or is declared
invalidated or incapacitated ‘ for further service, if
otherwise ecligible for the post, shall be appointed. to a
post in BS-1 to BS-11 in the department wherc the
Government servani was scrvmg at the time of the death
or the declaration, without observance of the procedural
requirements prescribed for such appointment.’

. R I
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Ja. Learned Advocate-General, Punjab infbrmcd that thc policy for
appointing one child/wife/widow in BPS-1 to BPS-11 (mcludmg the post
of Patwari and Junior Clerk) of a civil scrvant who dics in Service or is
declared invalidated/incapacitated for furthFr service in pursuance of the
provisos Lo the above rule 17-A was discbntinucd with cffect from 21
November 2023 vide notiﬁcation dated 7 De;c:timber 2023. Therealter, vide
notification dated 26 July 2024 rule 17-A was ormucd He further stated
that the (xovcrnmcnt of Punjab has approved a Financial Assistance
Pa(.kagc with cffect from 22 February 2017 for the families of the civil
servants who die while in service, with dnfferem rates of compensation for
different pay scales and the rate of comper}satlon has been revised from
time to time. The Financial Assistance Pack:age in the Province of Punjab
docs not contain any provision to provide%a Government job, either on
contract or regular basis, in any gradc, toga child/wife/widow of a civil
servant who dies in service or is dcclared: irivalidatcd/iricapacitated for
further service. 1 |
)
15. Rule 11-A of the Sindh Civil -Scrvantsi(Appointment, Promotion and
Transfer} Rules, 1974 provided Govcmme%ﬂ jobs in BPS-1 10 1] to a
child/spouse of a civil servant who diefs in service or is declared

invalidated/incapacitated for further service; it is reproduced hereinbelow:

‘Where a civil servant dics wh1le in service or is declared
invalidated or incapacitated for further service, one of
his/her children or, as the case may be, [spouse] (when
all the children of the deceased tem_ployee are minor) shall
be provided job who applies within a period of two ycars
of death or declaration of invalidity or incapacity of civil
servant on any of the (Basic Pay Scale 1 to 11] in the
Department where such civil ser%vant was working:

Provided that such appointment shall be made ‘after
fulfillment of formalities as reqwr(,d in the recruitment
rules and holding interview, for the post applied for:

Provided further that the cut of date shall be within two"
years of the death of the officer or official.

[Provided further that if a ri'ght of employment has
alrcady accrued to any ol thej children of deceased or
invalidated or incapacitated civil servant then the former
shall not be deprived of the benefit accrued to him under
Notifications dated 11.03.2008tand 17.07.2009 of these
rules.]’ .

E
' (

While conceding that the above rule is discriminatory and violates

Articles 25 and 27 of the Constitution, learned Additional Advocate-
!

General, Sindh stated that the above rule has not been omitted by the

Government of Sindh.
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16. Rule 10 (4) of the Khyber szlkhl;unkhwa Civil Scrvants
(Appointment, Promotion and Transfer). Riules, 1989 prévidcd for the
appointment of one child or spouse to a pzost in BPS 1 to 10 of a civil
servant who dies in service or is. rendered incapacitated/invalidated
permanently during service; it is reproduced; hereinbelow: |

‘Where a civil servant éiles or is rendered
incapacitated/invalidated pcrmancntly during scrvice
then notwithstanding the procedurc provided for in sub-
rule (2), the appointing authonty may appoint onc of the
children of such civil servant, or if the child has not
attained the age prescribed for appointment in
Government Service, the widow/wife of such civil
servant, to a post in any of the Basic Pay Scales 1-10:

Provided that the child or thc' widow/wifc as the case
may bec, possesses the minimum quahﬁcatlon prescribed
for appomtmcnt to thc post: |

Provided further that if there ‘are two widows/wives of
the deceased civil servant, preference shall be given to
the elder-widow/ wifc. :

!
Provided also that the appomtment under this sub rule
is subject to availability of a vacancy and if more than
one vacancies in differcnt payiscales are available at
ume, and the child or the widow/wife, as the case may
be, possesses the’ qualiﬁcafiéns making him or her
cligible for appoinument in mor’e than one post, he /she
shall ordinarily be appomted to the post carrying higher
pay scale.’ i

i
While conceding that the above rule is discriminatory and violates
Articles 25 and 27 of the Constitution, thfc_ learned Additional Advocate

General of the Province stated that the sarri'ic has not been omitted as yet.

17. Rule 12 of the Balochistan Civil Scrvants (Appointment, Promotion
and Transfer) Rules, 2009 provided for Lihe appointment of a child or
spouse of a civil servant in BPS:1 to 15 who dies in service without
observing the condition of open advértisement; it is reproduced
|
| .
‘Notwnthstandlng anything contamed in any rule to the
contrary, whenever a Civil Servant dies while in service,
his/her spouse or a child may be employed by thc
appointing authority against a,post in BPS-1 to 15 in the
department in which deceased Government Servant was

working, without observing: the condition of open
~ advertisement;

hereinbelow:

i
Provided that — i

i
{a) the spouse or child as the casc may be, shall

posscss the quallﬁcauon prcscnbcd for the post;
and . . i

(b} If the child -of the deceased ?Qoverhmcnt Servant is
credan ama hic. nama chadt he inchided in the
i
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t
i

waiting list from the déte of death of his/her
Father or Mothér. Howevér he/shall be considered
for appointment after he/she attains the age
prescribed for the post.” ! '

Rule 12-A of the above Rules of 2009 ;::::rovidcd f;)r the appointment,
~withoul open advertisement, onc child ini BPC;I and BPS-2 of a civil
scrvant who, while serving in BPS-1 and 2§ rétires on supcrannuation or
duc to invalidation; it is reproduced hereinb’elr)w:

‘Notwithstanding anything contdincd in any rule to the
contrary, whenever a Governmént Servant in BPS-1 and
BPS-2 retired on supcrannuatibn or due to invalidation,
one of his/her children may be cmployed by the
appointing authority against apost in BPS-1 and BPS-2 .
in the Department in which | the retired Government
Scrvant was working, withoul 6bserving the condition of
opcn advertisement,; i
Provided that - ' :
(a) the child possesses the qualification prescribed for
the post; and’ o

(b) I the child of the retired Government Servant is
under-age at the time of retirement, his name shall
be included in the waiting list from the date of
retircment/invalidation j of his/her Father or
Mother. However he/shall be considered for
appointment = after heé/she attains the age
prescribed for the post.’

!

The learned Additional Advocate-Genexz'al, Balochistan informed that
vide notification dated 9 May 2023 rule IQ-A had been omitted but that
rule 12 still exists. He further stated thatzin the case of PWD Employees
Union Balochistan v. Secretary Commun’i?:ation and Works!! a Division
Bench of the Balochistan High Court déiclared the said rule 12 to be
discriminatory and ultra vires Articlcs 2Al 3, 4, 9, 18, 25 and 27 of the
Constitution, but the judgment passed by :the Balochistan High Court was
held not sustainable by a three member Bench of this Court vide order
dated 19 Scpiember 2022 passed in C'ivil:Appc‘al Nos. 691 and others on
the ground that the qucsti.c.m of vires of riule 12 was not beforc the High
Court and that it could not takc suo motc%: notice of the same since it did

nol have suo-moto jurisdiction to take up the matters on its own accord as

was held in the case of Dr. Imran Khattak v Ms. Sofia Wagar Khattak!2,

18. The widow/widower, the wife/husband and the dependent children
of a civil servant who dies during service or becomes permanently

disabled/invalidated/incapacitated for ' further service and takes

« MR AN 1N
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.retirement [rom service get pensionary and.other benefits from the public

cxchequer, to which they are entitled. Hiowever, the above mentioned
rules, policies, OMs, etc. which sccureior provide appointments  in
different grades, without open adverLlserrians and competition, to the
-.ndow/wndower w1fc/husband or a child of a civil servant of the Federal
and Provincial Governments, who dlcs, during service or becomes
permanently disablcd/iﬁvalidatcd/incapac:itatcd for further 'scrvice and
lakes retirement from service, is ex facie diécrimiriatory against the other
or ordinary citizens of Pakistan and thelsamc cannot be termed as a
rcasonable classification as their objcct is to give an advantage by'
excluding others, "which is not permlssnblc under Article 25 of the
Constitution. Article 27 of the Constitutio?in which specifically attends to

the service of Pakistan prohibits discrimination in SCrvices.

19. The Government and public scctor.cr:nployment cannot be allowed to"
be parceled out to the functionaries of th%c State. These jobs neither are
nor can be made hereditary. The Consftitution stipulates that equal
employment and economic opportunities 1"inust be provided to all citizens.
Economic justice, if we may add, is a component of social justicc which

focuscs on creating equal opportumtlcs [for all within a socicty in all
aspccels. i

b o
20. Article 4 of the Constitution cmbodi%:s the concept of equality before
law, equal protection of law, right of i{'_ndividuals to be dealt with in
accordance with law and saving the citizc%s‘fr—om arbitrary/discriminatory
laws and actions. It is the duty and oblig%\tion of the public functionaries

under Article 4 of the Constitution to act in accordance with law.

4

21. Article 5(2) of the Constitution t}:ounds everybody to obey the
command of the Constitution. Every. public functionary has to act in good
faith, honestly and within the prccin.ct c:f its power so that the persons
concerned should be treated m accordance with the law as guaranteed by
Article 4 of the Constitution, Wthh mcludc principles of natural justice,
procedural fairness and’ proccdural pm]?rlety. While cpschargmg official
functions every effort should be made tc% ensure that none is prevented
becausc of unfair and discriminatory trcaémcnt.

i
92 Under Article 3 of the Constitution it is obligatory for the Statc Lo

cnsure elimination of all forms of cxploitaftion and the gradual fulfilment of
the fundamental principles, {rom each hccording to his ability to cach
according to his work. To achieve the object of good governance and to

fulfil the obligation'under Article 3 of th{: Constitution, transparency and

|
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.MeTit in appointments in the service of Paklstan that mcludes governmem
Jobs must he adOpted E
I .

23. The appointment of a widow/widowqr, wife/husband or child of a
civil servant in different grades on contract.or regular basis, without opcn
advertisement, competition and me_rit s al§o violative of Article 18 of the
Constitution which provides that subject td such qualification, -if any, as
may be prcscribed by law, every citizen shall have the right to enter upon
any lawful profession or occupation and t%) conduct any lawful trade or
business, Appoir;tments obstructing ordinary qualified citizens 10 compcete
for entering into the profession of the service of Pakistan in accordance
with their ability and eligibility also violate {this fundamental right, and if
such appointments are made they ne%ate equality of opportunity,

compctition, merit and also defcat the object of good governance.

24. Good governance cannot be achievéd by exercising discretionary
powers unreasonably or arbitrarily. This objective can be achieved by
following the Constitution and the rulc:s of justness, fairness and

openness as enshrined in the above referred Articles of the Constitution.

25.  Any law, policy or rulc which is me%nifcstly inconsistent with the
Constitutional commands, rctrogressive in rﬁature and discriminatory inter
se the citizens is subject to judicial rcwiewfl In the case of Government of
Khyber Pakhtunkhwa through Secretary Ag:n'c-ulrure v. Tahir Mushtag and
others’, while dismissing the claim of the s:on of a retired civil servant of
the . Agriculture Department of I—(hyberE Pakhtunkhwa who sought
appointment in BPS-5 on the bdblS ol employee s son quota policy, it was

held by a four member Bench of this Court that

‘The Constitution of the !slanﬁnc' Republic of Pakistan
prohibits discrimination as stated in Article 25 and
further stipulates and entrenches the principle in respect
of service of Pakistan in Article 27. In preferring the
children of a government servént or reserving seats f{or
them offends the Constltutlon* The same also detracts
from a merit based system of cmployment The taxpayers
hard earned monics pay for Lh(. salaries, benefits and
pensions of government scrvants. The people’s interest
lies in having the best person for the job, and not to suffer
those who secure employment on the basis of a filial
relationship, © The - stated Instructions undermine
transparency and good governance, therefore, the
government of Khyber Pakhtunkhwa will be advised to
withdraw all such instructions/’notiﬁcations.’

. For the above reasons, while grantmg leave, Civil Petition No. 3390

of 2021 is converted into an appecal and 1slallowcd The 1mpugned order

t
+
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~dated 13 April 2021 passed by the Pcshawhr High Court in favour of the

respondent is sct aside. Policies,'ofﬁcc mem‘forandums, cmployment under
the Package of the Prime Minister, the Finai'nvial Assistancc Package, Rule
11-A of the Sindh le Servams (App01nt1‘£1cnt Promotion and Transier)
Rules, 1974, Rule 10 (4) of the Khybcr1 Pakhtunkhwa Civil servants
(Appointment, Promotion and Transler) E;eules, 1989, Rule 12 of the
Balochistan Civil Servants (Appointment, Promotion and Transfer} Rulcs,
2009 or any other rule, polig:y," me'r%norandum, etc. whereunder
appointments without open advertiscment,f competition and mecrit, of the
widow/widower, wife/husband or child of civil servants in different
grades, who die during service | or become permanently
disablcd /invalidated/incapacitated for I'urtl;lcr scrvice and tal_<e retirement
from service, arc declared to be discr‘iminét:ory and ultra vires Articles 3, 4,
5(2), 18, 25(1) and 27 of the Constitutior"a The prescribed Federal and
Provincial authorities arc directed to wuhdraw the same. Howcver, it is
clarificd that the instant judgmcent shall not affect the appointments .
already made of the w1d0w/w1dower wife/ husband or child of deceased or
retired civil- servants. it is futher clanﬁcd that this judgment shall not
affcct the policies, rules or compensatlon packages of the Federal and
Provincial Governments for the benefit & the legal hcirs of martyred
personnel of the law enforcement agencies and of civil servants who die on

account of terrorist activitics.

Chief Justice -

Judge

. Judge
Announced in the open court on 18 October 2024

H
t
ISLAMATAD b
26 Scptembar 2024 {
Approved for reporiing '

Atity Zohaib Afsal®




w ' : . .
3 W :
A . .
A ) ..J_
¢
o“
)
N
L}

OFFICE OF THE DISTRICT HEAL TH OFF(CER

 PESHAWAR
Plione No. 091-9225387

AUTHORITY LETTER

Dr, Mubarak Zeb ‘khan S/O Mr, Alam Zeb -Khan Litigation Officer
(BPS-19) ,Office of DHO Peshawar, NIC No: 17101-6493994-5 is authorized to
submit parawise comn’ients reply in the case Service Appeal NO.1194/2024 titled

Faridoon Khan Vs Govt of KP in‘Service Appeal Khyber Pakhtunkhwa Peshawar .

' District Health Off cer,
Peshawar




