S.No.

~ Date of order Order or other proceed'ings wit-h_s_ign'alure of judpe .
proceedings '
, T o et 3

FORM OF ORDER SHEET
Court of

Appeal No. AITS /2024

23/10/2024 ‘The appeal presented today by Mr. Muhammad

Muazzam Butt Advocate. I is [ixed Tor preliminary hearing
|-belore Single Bench at Peshawar on 30.10.2024. Parcha Peshi

given o counscl for the appellant. . .

By order of the Chairman
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. Designation: Senior Primary School Teacher at GGPS Koza Dheri No 2

' PRAYER:

. 1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civit ‘ oy

" 2) - Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secundary

‘ RESPECTFULLY SHEWETH:

‘ BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA ‘; - . :
. InRefto . ”

SEWICE Appeal No ) éz K~ E 5 ;.2024 . , ‘:.-'“..'

Ayesha Rhan wife of Kamran Javed Resident of Tehsil & District Peshawar

[P

e AppElant - g
VERSUS ' EPUE T

‘Secretariat, Peshawar , . i

Education Department, Civil Secretartat, Peshawar

3) Director Elementary and Secondary Education Department
«uR@spondents

SERVICE APPEAL 'UNDER SECTION 4 OF 'KPK SERVIGE ‘
TRIBUNAL __ACT 1974, ° AGAINST _THE IMPUGNED . i -
NOTIFICATION -BEARINGNO.SO(POLICY)E&AD/1-312020, o
DATED 06/08/2020, .COMMUNICATED TO RESPONDENT NO.’
2_VIDE ‘LETTER - DATED !06/06/2023, WHEREIN ' IT - WAS
STATED_THAT SUB ‘RULE 5 OF :RULE ‘7 ' OF -KHYBER,
PAKHTUNKHWA ~ ' CIVIL ':SERVANTS' . (APPOINTMENT, =~ .

PROMOTION AND TRANSFER[""RULES, <1989 STANDS '
DELETED

T

ON - ACCEPTANCE “OF INSTANT ' SERVICE -APPEAL,' THE
IMPUGNED L“NOTIFICATION ¢ BEARING NO: SO (POLICY)” '
E&AD:‘1-312020, iDATED 063'08!2020.\ COMMUNICATED TO
RESPONDENT NO. 2 VIDE LETTER DATED 06!06!2023, MAY
BE DECLARED AND ORDERED TO BE: STRUCK DOWN BEING -
~¥OID AND ULTRA VIRES ‘TO ' THE * CONSTITUTION OF '
PAKISTAN AND FUNDAMENTAL PRINCIPLES OF NATURAL . -
JUSTICE AND AGAINST THE RIGHTS OF APPELLANT. )

_‘.

ANY OTHER RELIEF WHICH THIS HONOURABLE 'I'RIBUNAL '
DEEMS FIT AND PROPER IN'THE CIRCUMSTANCES OF THE -~ .
CASE MAY ALSO BE GRANTED TO 'I'l-lE APPELLANT e '

1 That the Respondents Department appointed the Appellant as Senior anary )
Schoo! Teacher.

Copy of Monthly Salary account is annexed as Annexure A -

> o7
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2. That as per Khyber Pakhtunkhwa (Appointment/ Promotion/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Federation as
well, availing of promotion by the employees is always optional and the employees

as a matter of right may avail or forego their promotion and the next employee in ) ‘
seniority listls to be promoted.

3 That some employees specifically have foregone their promotion as they could not
serve in the areas where there is no facllity of accommodation and no houses of
their elders are available to look after them in far-Aung and solitary mountainous

hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the
extent of terms and condition is framed by the Chief Minister and such promotion - .

- -rules are not made applicable with retrospective effect The rules framed are - -
: published in the Gazette notification and part and parcel of KP -Civil Servant
Appointment, Transfer and Promotion Rules 1989.

4..  ‘That Government of K.P without following the rules position mentioned in Para 6
above promulgated Notification No. SO (Policy) E&AD/1 372020, dated -
06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23
wherein it has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. The impugned
Notification is reproduced as under:-

"Furthermore, those officers/officials who do not .
comply with promotion order of the competent authority
or try to evade promotion through different means shall
be proceeded against under Khyber Pakhtunkhwa Civil
Servants (Efficiency Discipline) Rules, 2011, please".

R That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the ‘
right of foregoing of promotion was withdrawn and the Government of Khyber
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in
the Civil Servants {Appointment, Promotion and Transfer) Rules, 1989 vide
notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020.

Copy of notification No. SD (Policy} EV AD/1- 3/2020 dated 06/08/2020 is attached
as Annexure B Coe

. 6. That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
' Peshawar asked for guidance regarding deletion of Rule 7(5) in ‘Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in

respect of which the respondent No. 1 vide its letter No. SO(Policy) E&AD/1- | -

3/2020 dated Peshawar the June 06th, 2023 directed the respondent No 3
(Directorate of Elementary & Secondary Education) that Rule 7(5) in the Khyber -
- Pakhtunkhwa Civil Servants {Appointment, Prometion and Transfer) Rules, 1989 .
has been deleted vide notification dated 06-08-2020 and ,therefore, no provision
exists to decline or forge promotion and it is obligatory upon every civil servant to
accept promotion under every condition,
" Copy of Impugned Letter dated June 06th, 2023 is attached as Annexure C

. 7..  That thereafter the meeting was also held in the office of Additional Secretary

' Establishment an 06-07-2023 in which it was decided to examine the case properly
and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.
Copx of Minutes of Meeting dated 06-07-2023 {s attached as Annexure D

a. That the Respondent No.3 i-e. Directorate of Elementary & Secondary Education

‘Khyber Pakhtunkhwa also wrote a letter to the office of Establishment &
Administrative Department vide No SO(Primary-M) E&SED/2-2/Appointment
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber




10.

- 11,

—3-

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as -
. ithad negatively affected a large number of teachers and especially female teachers.

Copy of Letter dated 23-08-2023 is attached as Annexure E

That the respondent vide its letter dated 07th of September 2023 directed the
Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that

necessary guidance has already been provided to the department and therefore no .
provision exists to decline or forgo promotion and those teachers who do not _

comply with the promotion order of the competent authority or try to evade

promotion through different means shall be proceeded under the -Khyber -';-".

Pakhtunkhwa Civil Servant {Efficiency & Discipline) Rules, 2011.

- Copy of Impugned letter dated 07-09-2023 s attached as Annexure F

4

That the petitioner feeling aggrieved, filed Representation to the respondents in
~ person, and also approached to respondents through APTA President but the °

grievances of the appeliant have not so far been redressed.
Copy of Representation against the said notification is gnnexed asAnpexureG& H

That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the .°

deletion of Rule 7(S) in the Khyber Pakhtunkhwa Civil Servants (Appointment, ~
‘Promotion and Transfer] Rules, 1989; the petitioners filed this Hence, ﬂle instant

service appea] is filed on the following grounds:-

GROUNDS:-

That as per various judgments it is established and settled principle that executive '

notifications cannot be given retrospective effect. A valid Notification which confers

rights is always applicable with prospective effect, however, If an amendment .-

notification that adversely effects the interests of the employees or causes

disadvantage to the employee is not tenable in the eyes of law. The notification/ . .

. Buidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

. That there are no terms and conditions. of service mentioned in the appuintmeﬁt

order of the appellant wherein, availing of promotion is mandatory. It is further

submitted that employees in the past, have foregone their promation along with

their posting. It is submitted that when domestic and other personal issues do not
permit the employees/appellant to avail the promotion order and in that case, the
- employees who fnregone their promotion were allowed not to avail the promotion -

for a period or 04 years and on second refusa} the employees were permanently
debarred from availing the facility of promotion during their entire service. Hence
the employees himself/herself forebear agonies of foregoing their promotions. As a
result, ‘junior to the appellant accordmg ta the order of seniority cum fitness are
granted promotion to next rank,

That as per Civil Servant laws, promotion is a kind of appolntment which is always
optional to get promotion or not, hence the impugned notification is void, illegal and
against the law and the same to the extent of the appellant is liable to be set-aside.’

. That it is further submitted that on account of grant of promotion, some emﬁlny‘ees
- . who are suffering from severe medical ailment or facing acute domestic-issues
cannat avail promotion with transfer in other areas, therefore, no employee can be -

compelled to accept the promotion compulsorily which is not beneficial to the
employee but if an employee does not avail and get benefit of her promotlon it must

be optional for the employees as to whether to avail or forego the benefits. Any -

promotion without willingness of employee is illegal and liable to be setaside. -




4

e. That nun-availing of promotion and foregoing thereof does not cause loss to the
.government exchequer and in consequence ‘'of foregoing promotion, pave way. to the |

next employee in seniority, aspiring for promotion could be promoted.

* That the. impugned promotion Noriﬁr.atlon dated 06/08/2020 cemmumcated on
06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt
blow of hammer on the rights of the appellant It is not out of place to mention here
that the appellant are teachers and have to look after their children as well as alling
dependent family members and in these. circumstances in the presence of impugned

Notification dated 06/08 /2020 communicated on 06/06/23 would not be able to : .. ...
. serve in the department and which shall amount to the snatching of bread and " . =

butter of the poor employees

_ lt is, therefore, humbly prayed that on the acceptance-of .. -
the Instant Service Appeal; the impugned Notlﬂcation ‘bearing :'
No. - (POLICY) E&D/1-3° 1-2020 DATED 06:‘08.'2020.

- communlcated to Respondent No.2 by Respondent NO.1, vide a

letter, dated 06!08!2023, may please be declared and ordered to

be struck’ down being. Void, ‘Ultra vires to the Constitution .of

Pakistan and against the fundamental principles of natural -

Justice. 3

it is further prayed that-no penal actlon as proposed and
envisaged in letter dated 06.'06!2023 ‘may' be declared as
unlawful, illegal and without- having any legal effect. .

Any other relief, which this honorable Tribunal deems fit
and proper in tl'le clrcumstances of e case, may also be

granted to the appeliant. . .
AFFIDAVIT: \ + . fippeliant
1 Ayesha Khan wife of Kamran [aved -

Resident of Tehsil & District | Through :
Peshawar that l‘.hB contents of g Muhammad Muazzzam Butt
- foregolng appeat are true and correct to . . .
the best of my knowledge and beiief . Advocate Supreme Court

and nothing has been concealed therein ‘ .
from this Hanourable Court _
. -Muhammad Adeel Butt
eponent Advocate High Court
Bassam Ahmad Siddiqui .
Advocate High Court

LL.M- Human Rights
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CMNe : -P uf2{124
In Refto _ _ |
Service Appeal No 2024 ' L : ST

Ayesha Khan
 .VERSUS:

Secretaiy to Guve'mm‘_ént_ of Khyber Pakhtunkhwa, & others

APPLICATION FOR -, SUSPENSION. “"OF . .IMPUGNED NOTIFICATION”
BEARING NO. SO: [PDLICY] ‘E&D/1-3/2020 -DATED 06/08/2020,
COMMUNICATED ‘TO RESFONDENT NO.2 BY RESPONDENT NO.1, VIDE .

" LETTER DATED: 06[06/2023 TILL THE FINAL, DISPOSAL OF CASE-IN -
HAND.

Respectfully Submitted -

1.

4.

That the instant apphcal:len may be treated as part and parcel of service. appea] of
the appeliant. . .

That the' appellant has breught a geed prima facie case and balance of r:onvemence
also liesin’ faver of the appellant. oo , . .

That' there is Jikelihood- success of the appellant in the lis. And {f the nutiﬁcatmn
bearing’ No. So (Pohcy] E&D/1-3/2020 ‘Dated 06/0312020 communicated -to
Respundent NuZ by Respondent Nol ‘Vide, Letter - Dated 06106/2023 is not
suspended the appeliant would suﬁ'er irreparable Toss.

“That valtfable riﬁhts of the appél}ant is inveived 'in the case.

~.In view.of the reasons, it is humbly requested that the neuﬁcatmn beanng No. So
(Policy) E&D{I 3/2020 dated 06/08/2020 commumcated to Respondent: No.2. by
Respondent'No. 1 Vide: Letter Dated 06/06/2023 may kmdly be suspended till the ﬁnal -

dlsposal of the main appeal in hand.

| AFFDAVIT . - Through

e

| {the, appeltant} do herehv solemnly
stated on- eath ihat the contents of

‘and bellef aind. nethmg has- "been
concealed thereln .this . Hdno
Court., : ‘

foragoing applimtien are true and 1
correct to the best of my knuwledgej

-’Advocate Supréme Coutt -

Muha_inmad Adeel Butt:
- Advocate High Court. )




o Dist. Govi: KP-Phovlnclal -4~
e Dixtrict Acconnts OfMce.Peshawhr Dist.
“ ‘Monihly Salary Statement (December-2023)

Personn) Enformation of Misy AISHA KHAN dAhv/s of KHAN MUHAMMAD

Personnel Number: 00045743  CNIC: 1730113602394 NTN:

Qate of Birth: 10.07.1976 Entry into Gowt, Service: 17.02.1998 Length of Service: 25 Years 10 Months 016 Days
Employment Cetegory: Vocationol Tempomry

Designation: SENIOR PRIMARY SCHOOL TEA 80678693-DISTRICT GOVERNMENT KHYBE

DDO Code: PW6573-District Peshawar

Payroll Section: 002 GPF Scction: 001 Cash Center: 76

GPF A/C No: EDU 045148 GPF Interest appiied GPF Balance: 873,445.00 (pruvisional)
Vendor Number: -
Pay and Allowobces: Pay scalc: BPS For - 2022 Pay Scale Type: Civil  BPS: 14 Pay Stage: 22

Wage type Amount Wage type Amount
000 | Basic Pay 60,810.00 1004 | House Rent Allow 45% KP21 8,640.00
1210 |Convey Allowance 2005 2,856.00 " 11300 Medicol Allownnes 1,500.00
2148 | 15% Adhoc Relief A-2013 79600 |2199 { Adhog Relief Allow @10% $35.00
2316 | Teaching Altownnee 2021 3,016.00 2341 | Dispr. Red All 15% 2022KP $,787.00 -
2347 | Adhoc Rel Al 15% 22(PS17) 5,787.00 2378 | Adhac Reliel A 2023 35% 20,674.00
Deductions - Genernl
\¥ape type Amaunt Wape type Amount

3014 | GPF Subscription -3.900.00 {3501 ) Benevolent Fund -1,200.00
3609 |Income Tox =1,914.00 3990 | Emp.Edu. Fund KPK -135.00
4004 | R. Benefils & Death Comp: -600.00 0.00

Deductions - Loans and Advances

| Loyon ] Description i Prineipz] amount [ Deduction | Balance I

Deductions - Income Tox
Payable: 29,543.88 Recovered til) DEC-2023: 10,674.00 Exempted: 7386.00 Recovernble: 11,481.88

Gross Pay (Ry.): 110,421.00 Deductions: (Rs.): -7,745.00 Net Pay: (Rs.): 102,672.00

Payce Name: AISHA KHAN
Account Mumber: 0022427901560599

Bank Details: HABIB BANK LIMITED, 222242 Gulbahar Colony2, PESHAWAR. Gulbaher Cofony2, PESHAWAR.,
PESHAWAR

Leaves: Opening Belance: Avuiled: Eamed: Balonce:

Permanent Address: PESHAWAR

City: Peshawnr . Domicile: NW - Khyber Pakhtunkhwa Housing States; No Official
Temp, Address:
Ciry: Emuail: nishnkhagpsi | @pmail.com
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
{REGULATION WING)

NOTIFICATION
Dated Peshawar the, 06/08/2020

In exercise of the powers conferred by section 26 of the Pakhtunkhwa Clvil Servants Act, 1973(xhyber
Pakhtunkhwa Act No XVil) the chief Minister of Khyber Pakhtunkhwa is pleased to direct thatIn the .

.. Xhyber Pakhtunkhwa Civi) Servants {Appointment Promotion and Transfer} Rules 1988, the following -

further amendment shall be made, namely:

AMENDMVENT

in rule 7, sub-ruler {5) shall be deleted.

CHIEF SECRETARY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA

{ANDS}: & EVEN DATE
Copy is forwarded to :-

Additional Chief Secretary, Govt of Khyber Pakhtunkhwa. Planning & Development Department)

The Senior Member Board of Revenue, Khyber Pakhtunkhwa.

All Administrative Secretaries to Govt of Khyber Pakhtunkhwa.

The Principal Secretary to Governor, Khyber Pakhtunkhwa.

The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa. '

All Dlvisional Commissioners in Khyber Pakhtunkhwa.

All Heads of Attached Departments in Khyber Pakhtunkhwa.

All Autonomous/Semi Autanomous Bodies in Khyber Pakhtunkhwa.

All Deputy Commissioners in Khyber Pakhtunkhwa.

10 The Registrar, Peshawar High Court, Peshawar.

11. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar

12. The Secretary, Khyber Pakhtunkhwa Public Service Commission, Peshawar.

13. The Deputy Director {IT), E&A Department.

14. All Section Officers In Establishment & Administration, Department.

15. The Sectlon Officer { Admin}, Administration Department with the request to arrange 20 gazette
cupies.

16. The Caretaker, Administration Department.

pemNANnewNE

(WARDAH LATIF)
DEPUTY SECRETARY (POLICY)

AT“E;\ED
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.~ To, Dated: /:%/02/2024

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar . '

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar .

3) Director Elementary and Secondary Education Department

Sir/ Madam:-

Your Honorable authority promulgated Notification No. SO (Policy) E&AD/1 3/2020, °
dated 06/08/2020, communicated to Elementary & Secondary Education vide letter dated -

* 06/06/23 wherein it has been made mandatory to the employees to avail the promotion,
" otherwise, disciplinary action shall be taken against the employees. That, as per notification No.

SD {Policy) /EDAD/1- 372020 dated 06/08/2020, the right of foregoing of promotion was
withdrawn and the Government of Khyber Pakhtunkhwa Establishment Department -
(Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment, Promotion and -

Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. That

" the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked
. for guidance regarding deletion of Rule 7(5) in Khyber Pakhtunkhwa Civil Servants

(Appointment, Promotion and Transfer) Rules, 1989 In respect of which the Establishment
Department vide its letter Na. SO.(Policy}) E&AD/1- 3/2020 dated Peshawar the June 06th, .

* 2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in'the |

Khyber Pakhtunkhwa Civil Servants {Appointment, Promotion and Transfer) Rules, 1989 has
been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline

- ar forgo promotion and it is obligatory upon every clvil servant to accept promoton under

every condition. That Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
also wrote a letter to the office of Establishment & Administrative Department vide No -

.. SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the

amendment made in Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and .

- Transfer) Rules, 1989 as {t had negatively affected a large number of teachers and especially
- female teachers. In the meanwhile, the department vide its letter dated 07th of September
" 2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that

necessary guidance has already been provided to the department and therefore no provision
exists.to decline or forgo promotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade promotion through different means shall be -
proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011, '

It is, therefore, humbly prayéd that on the acceptance .of the instant

- representation; the Notification bearing No. SO (POLICY) E&D/1-3 1-2020 DATED

06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and
ordered to be struck down being Void, Ultra vires to the Constitution of Pakistan.

Best Regards @'

Ayesha Khan wife of Kamran Javed
Resident of Tehsil & District Peshawar
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