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BEFORE THE.SERVICE TRI BUNAL KHYBER PAKHTUNKHUWA
In Refto - C

Service Appeal No:

Zahid Dad Son of_Pir Dad Resident of Buner _
Designation: Primary School Head Teacher at GPS‘-.G‘ag“a::_ _ ‘
S e Appeilant
VE R S U s

1) Secretary to. Government of Khyber Pakhtunkhwa, Establishment Department Civil ~

Secretarlat Peshawar

- 2) Secretary to Government .of Kliyber Pakhl:unkhwa Elernentary and Secondary

Educanon Department, Cmi Secretarlat Peshawar

~ 3) Director Elementary and Secondary Education Department

wernainn RESpONdents

SERVICE APPEAL UNDER secnou 4 OF KPK SERVICE
TRIBUNAL ACT _ 1974, AGAINST THE __IMPUGNED
NOTIFICATION ‘BEARING _ NO-SO(POLICY)E&ADH-312020.'
DATED osms!zuzo, COMMUNICATED' TO D RESPONDENT- NO.
2 VIDE' LETTER - DATED 06106!2023. WHEREIN' IT. WAS
STATED' THAT sue RULE; 5 OF'RULE" 7_OF KHYBER
PAKHTUNKHWA . CIVIL _ SERVANTS (APPOINTMENT,
PROMOTION AND - TRANSFER) RULES. 1989 STANDS
DELETED.

PRAYER'

ON ACGEPTANCE OF _INSTANT.. SERVICE /APPEAL, THE
lMPUGNED NOTIFICATION BEAR!NG NO: SO (POLICY)
E&AD!’I-312020 DATED. 06108!2020 COMMUN!CATED TO

. RESPONDENT NO. 2 VIDE LETTER DATED 06[06!2023 MAYI .

BE. DECLARED AND ORDERED TO BE STRUCK DOWN BEING
VOID 'AND . ULTRA - VIRES TO: THE CONSTITUTION OF

PAKISTAN AND FUNDAMENTAL PRINCIPLES OF NATURAL

JUSTICE AND AGAINST THE RIGHTS OF APFELLANT

' ANY OTHER RELIEF WHICH THIS HDNDURABLE TRIBUNAL
_DEEMS FIT AND PRDPER IN THE CIRCUMSTANCES OF THE .
'CASE MAY ALSO BE GRANTED TO THE APPELLANT '

RESPECTFULLY. SEEWETH:

1. That_-th.e Respondents Department appointed the Appellant as Primary School Head
Teacher, -
Copy of Monthly Salary account is annexed-as Annexurg A

SN
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That as per Khyber Pakhtunkhwa (Appointment/- Promotion/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Federation as
well, availing of promotion by the employees is always optional and .the employees
as a matter of right may avail or forego their promotion and the next employee in
seniority listis to be promoted. : *

That some employees specifically have foregone their promation as they could not
serve in the areas where there is no facility of accommodation and no houses of
their elders are available to look after them {n far-flung and solitary motintainous

hard areas, and as per Section' 25 of per KP Civil Servant Act, 1973, rules to the.

extent of terms and condition is framed by the Chief Minister and such promotion
rules are not made applicable with retrospective effect. The rules framed are

'l

published in ‘the Gazette notification and. part and parcel of KP Civil Servant

Appointment, Transfer and Promotion Rules 1989,

That Government of K.P without following.the rules position mentioned in.Para 6
above promulgated Notification No. SO (Policy) E&AD/1 3/2020, dated
06/08/2020, communicated to Respondent No.2 vide ‘letter dated” 06/06/23

wherein [t has_been made mandatary to the employees to avail the promotion, °

otherwise, disciplinary action shall be taken against the.employees. The impugned
Notification is reproduced as under:-

"Furthermore, thosc’ officers/officials who do not

comply with promotion order of the competent authority

or try to evade promotion through different means shall -

be proceeded against under Khyber Pakhtunkhwa ‘Civil
Servants (Efficiency Discipline) Rules, 2011, please™. =

That as per notiﬁcation No. SD fPolicy] /EDAD/l- 3/2020'dated.06fﬂé/2020, the
right of foregaing-of promotion -was withdrawn and-the Government of Khyber

%y

Pakhtunkhwa Establishment Department (Reguldtion Wing) deleted Rule 7(5)"in .

the Civil Servants {Appointment, Promotion and Transfer) Rules, 1989 vide
notification no SOR-VI.(E & AD}/1-2/2020 dated 06-08-2020.

Copy of notification No. SD (Policy) EV AD/1- 3/2020 dated 06/08/2020 is attached
as Annexure B -

4 -

That the Directorate of Elementary & Secondary Education Khyhe'rTﬁakhmnkhwa .

Peshawar asked 'for- guidance regarding deletion of Rule 7(5) in. Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer} Rules, 1989 in
respect of which the respondent No. 1 vide its letter No. SO(Policy) E&AD/1-
3/2020 dated Peshawar the June. 06th: 2023 directed « the, respondent No 3
(Directorate of Elementary.& Secondary Education} that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants {Appointment, Promotion and Transfer) Rules, 1989

has been deleted vide notification dated 06-08-2020 ‘and ,therefore, no provision

exists to decline or forgo promotion and it is obligatory upon every, civil servant to
accept promotion under every condition. )
Copy of Impugned Letter dated june 06th, 2023 {s attached as Annexure C

That thereafter the meeting was also held in the office of Additional Secretary

Establishment on 06-07-2023 in which it was decided to examine the case properly °

and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.
Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directorate of Elementary & Secondary’ Educaton -
Khyber Pakhtunkhwa also wrote a letter to the office of Establishment & -

Administrative” Department vide No SO{Primary-M) E&SED/2-2/Appointment
_ Rule/2023 dated 23-08-20.23 to reconsider the amendment made in Khyber
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-

10.

11.

.-—-'5‘--

Pakhtunkhwa Civil Servants (Appointment, Promotien and Transfer) Rules, 1989 as
it had negatively affected a large number of teachers and especially female teachers.
Copy of Letter dated 23-08-2023 is attached as Annexure E

That the respondent vide its letter dated 07th of September 2023 directed the
Directorate of Elementary & Secoridary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no
provision exists to decline or forgo promotion and those teachers who do not
comply with thé promotion order of the competent authority or try to evade
promotion through different means ‘shall be proceeded under the Khyber

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.

Copy of Impugned letter dated 07-09-2023 is attached as Annexure F

That the petitioner feeling aggrieved, filed Representation to the respoendents in
person, and also approached to respondents through APTA President but the

grievances of the appellant have not so far been redressed. Co :
Copy of Representation against the said netification is annexed as Annexure G & H.

That feeling aggricved from the letters dated 06-06-2023 and 07-09-2023 and the
deletion of: Rule 7(5)<in the Khyber, Pakhtunkhwa Civil Servants (Appointment,
Promotion: and Transfer} Rules, 1989; the petitioners filed this Hence, the instant-
service appeal is filed on the following grounds:- -

Ed

GROUNDS:-

. That as per various:judgments it is established and settled principle that executive

notifications cannot be given retrospective effect. A valid Notification which confers
rights is always applicable“with prospective effect, however, if an amendment
notification ‘that' adversely effects. the fnterests of - the ‘employees or causes
disadvantage to the employee is not tenable in the eyes of law. The notificaton/
guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

. That there are no terms and conditions of service mentioned in the appointment

order of the appellant wherein, availing of promotion is mandatory., It is further
submitted that emplayees:in the past, have foregone their premotion along with
their posting. It is submitted that when. domestic and ather personal issues do not
permit the employees/appellant to avail the promotion order and in that case, the .
employees who feregone their promotion were allowed not to avail the promotion
for a period or 04 years-and on second refusal the employees were permanently -
debarred from availing the facility.of promotion during their entire service. Hence
the employees himtself/hersclf'forebea’r_égonies of foregoing their promotions. As a
result, junior to- the ‘appefiant. according to the order of seniority cum fitness are

Y

granted promotion to next rank.

- That as per Civil Servant laws, prnmotioﬁ is a kind of appointment which is always .

optional to get promotion or not, hence the impugned notification is void, {llegal and
agdinst the law and the same to the extent of the appellant is liable to be set-aside. ,

. That it is further submitted that on account of grant of promation, sbme'empldyees

who are suffering- from severe medical ailment or facing acute domestic issues
cannot avail promotion with transfer in other areas, therefore, no employee can be
compelled to accept the promotion compulsorily which is not beneficial to- the
employee but if an‘employee does not avail and get benefit of her promotion it must
be optional for the emﬁlbyeeﬂs\'as to whether to avail or forego the benefits. Any
promotion without willingness of employee is filegal and liable to be setaside.




_e. That non- -availing of promotion and. foregomg therenf does not cause loss to the -

government exchequer and in consequence of. furegomg promotion, pave way to the *

next employee in seniority, aspiring for promotlon could be promoted.,

f. That the impugned pramotion Notlf'catlon dated 06/08/2020 communicated on
06/06/2023 is perverse, dtscrlmmatory.»agamst the law, -pungent and is a blunt
blow of hammer on the rights of the appellant. It'is not out of place to mention here

© that the appellant are teachers and have' fo, look- after their children as'well as ailing -
dependent family. members and in thése curcumstances in the presence of impugned

_ Notification dated 06/08 /2023 commumcated on 06/06/23 would not be able to
serve m the department and which shall amuunt to the snatching of bread' and
butter of the poor employees -

It is, therefore, humbly prayed that on: the acceptance of
the mstant Service Appeal- the impugned Notli' cation bearing- .
No. -(POLICY) E&DH-S v 1-2020 .DATED 06108!2020,- ;
eornmumcated to. Respondent No.2 by Respondent NO.1, \nde"
Ietter dated 06!06!2023, may please be declared’ and ordered tn
be struck down being Void, Ultra \nres to the Constitutlnn of
Pakistan and against the fundamental pnnelples of natural
justice. -

It is further prayed that no penal actlon as proposed and
envisaged in- letter dated - 06!06!2023 ‘may be -declared as.
unlawful, iltegal and wlthout havmg any Iega! effect.

Any other relief, Whlt:h thls* honorable Tnbunal deems fit
and proper in the clrcumstances of “the. case, may also be

granted to the appellant. K .
" ¢ _ppeﬁnt

AFFIDAVIT:

I Zahid Dad Son of Pir Dad Resident
of Buner do hereby solemnly affirm
and declare that the contents  of T
foregoing application- are true and e
correct to the best of my knowledge y
and belief and nothing has been
concealed therein from this Honourable
.Court

., Muhammad-Muazzzam Butt
- Advocate Supreme Court

- Muhammad Adeel Butt
B _Advocate ngh Court -

Beponent

. #Bassam Ahmad Siddiqui

~ -Advdcate High Court
LL M- Human nghts
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'BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
CMNe__ P of 2024 )
In Refto
. Service Appeal No _ 2024 e
Zahid Dad .
VERSUS .-
Secretary to Government of Khyber Pakhtunkhwa, & others
. APPLICATION - FOR SUSPENSION . OF IMPUGNED NOTIFICAT]DN‘-
BEARING NO. SO (POLICY) E&D/1-3/2020 DATED 06/08/2020.
COMMUNICATED To RESPONDENT NO.2 BY RESPONDEN‘I&NOJ VIDE -
LETTER DATED 06/06/2023 TILL THE FINAL‘ DISPOSAL OF CASE IN ¥
HAND..
‘Respectfully Submitted:- ‘ .
1. That the instant applicatlon may be treated as part and parcel of service appeal of .
the appellant. v
2, That the appellant has brought a good prima.facie case and balance of convenience
also lies in favor ofthe appellant. ) .
[ - .
3. That there is llkellhood success of the appellant in the lis. And if the notification
. ' bearing No.;-So (Pnlu:y] E&D/1-3/2020 Dated: (16/08/2020 communicated  to
- ’ Respondent No.2 by Respendent No.l, Vide Letter Dated 06{06/2023 is' not

suspended the appellant would suffer irreparable loss

- -

4. That valuable rights of the appellantis invdlved in the t:aSe

In view of the reasons, it is humbly requested that the nonﬂcaﬁon bearing No. So
(Policy) . E&D/1-3/2020 dated '06/08/2020;" communicated to Respondent No.2 by
Respondent No.1, Vide Letter Dated 06/06/2023 may kindly be suspended till the final
disposal of the main appeal in hand

AFFIDAVIT

Through -
! [the appellant} do.hereby solemnly o : Muhammad Muazam Butt
stated an oatn.th.at.‘the contents of . Advocate Suprem it +
foregaing applicatlon are true and. . .

correct to the best of my knowledge 1 w
and bellef and nothlng has been hammad Adee} Butt

concealed therein » thls Honogz Sble - 'Advocate High Court
Caurt. - ./ - )
: eponent
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Dist. Govt. KP-Pruvincial o
District Accounts ()l'ﬁce Bunair st Dagra o
\lumhl\' “Satary 'ilaicmnl. {Dmmher—.ﬂ.]}

Personal Infarmation af im ZAHID DAD diwr/s of PIR DAD
Peisunnet Nuwber: 00273854 . CNIC: 1510105155087 CONTN:0

El

Emplm‘mcm C.tlegun‘. r\cliw I'erm.mem

mul- of Bith: 0'1_.9.1-19{;7 . Bty into Govi. Service: 91.12.1986 Length of Servive: 37 Years 0F Manths 001 Days -

Dexignition: pnmmw SCI mm. HEAD TEACH ‘S0 1533-DISTRICT GOVERNMENT KHYBE
P00 Codes ]ll}ﬁlil -Disince Bunicr .
Payroll Sedtiun: (0] | GPFSwvtion: 001 . -Cash Cenier; 06™ : :
GPF A:C Na: " GPEIncrestapplied . GPF Rulance: SISTS5.00 tpmvishuat)
Vundur Number: - e :
Pay and Allowances: " Pay scale; BPS For- 2022 Pay Scale Type: Civil  BPS: 13 Pay Sage: 16
Wagetype .~ .*TL  Amount | . . ' \\ngc: Wpe’ ' __Amount’
0001 fRasic Pay . o 75.400.00 1001_{ House Reat Allow:ince 45% © | 3s200
1210 c'n_n'v.-‘cv‘,ulnw,}nce Rib.4 s IR . 3R56.00. 1300 | Medical Allowance LS00
158§ {Charce Alluwance ' i $0.00 19t C'nmpcu Allaw, 209 - 111 i I(mﬂ(] —
2148 {15% Adhne Relic AII-"lii’ e Srau_ 2w r\_t_i_hm Relicf Allow @10% - 3 . GH00
|23i6:| Tenching Alowanck 3021 -~} 327300 --3341 IDispr. Red Al 15% J022KP 720600
2347 | Adhoc Rel AV 15% :2wsm = onedny - o] 2378 | Adhoc Reliof Al 2023 35% . 25.697.00
Dedudil’lns - Geﬂer:ll
N : - —~ O
T : r“nﬂi: It1'n‘.' R © .Amaunt . _ _“‘Mﬁ: " Amount . |
315 [GPE Subseripnon . - ] =200 ]3500 enctoleniFund - 1 120000
13609 fincome Tax = ~ B ki3 en00n ]3990 | Emp Edu’ Furd KPK -135.00
4K (R, lii:ncﬁh&l)calh Cnmn TS Ry )11 T I S - - 000
Dedncﬁm_ls « Louans and Advinces .
NE R Descripion = ° . |‘ Principalomount |  Deduction | . Balance

. %
‘Deductions - Income Tax . . . )
Poyuble: 5279488 -R.eil:d\‘u'r\‘d ull DEC-2023:"  25,210.00 Exempted: 1818 Recoverable: 12.136.70

Grass r;wiRs.-y: i:o.jssm Deductions: (Rs):  -9.915.00 NetPay: (Rl 119.440.00
Payee \a.mc Zr\l IID DAD
- »\m.ouul \umhu 790(]4954{}3 .
© Bunk Dewsly: HABIB B: ANK LIMITED, ::ws* SAWARL BU m:m SAWARL BUNER.. BUNER

LL':!\‘_EI: Opening Ralance; Av;nlcd: . Eatmed: - ] Balance:-

‘Permanenr- Addrcss:

Cily: BUNER ' Dumicijc:-;\'}\’ - K_h'ybq: Pakhwcokhwa Housing Susus: No Offtcial
. Femp, Address: ' .

Cin: - _ Email; zalinlad 735 @ gruail.com

AV
I\ TE

?\ Abotn grm-r.lml :.mmmf 802 02'5 nrxfum ¢ n uf: APP"' 44029 Wl""ﬁw 73, IJ 203343 0}
e\f? anuets e gk Ripery . )

N.B
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
- ESTABLISHMENT DEPARTMENT
(REGULATION WING)

NOT!FI-_ JI0N
Dated Peshawar the, 06/08/2020

«

In exercise of the powers canferred by section 26 of the Pakhtunkhwa Civil Servants Act, 1973(Khyber
Pakhtunkhwa Act No XVIil of B} the chief Minister of Khyber Pakhtunkhwa is pleased to direct that In the
Khyber Pakhtunkhwa Civil Servants (Appointment Promotion and Transfer) Rules 1989, the foliowing
further amendment shall be made, namely:

AMENDWENT

In rule 7, sub-ruler {5) shall be deleted.

CHIEF SECRETARY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA

(ANDS): & EVEN DATE

Copy is forwarded to :-

0N OV SN

-
[ )

GREGER

[y
-4}

Additional Chief Secretary, Govt of Khyber Pakhtunkhwa. Planning & Development Department)
The Senior Member Board of Revenue, Khyber Pakhtunkhwa.

All Administrative Secretaries to Govt of Khyber Pakhtunkhwa.

The Principal Secretary to Governor, Khyber Pakhtunkhwa.

The Principal Secretary to Chief Minlster, Khyber Pakhtunkhwa.

All Divisional Commissioners in Khyber Pakhtunkhwa.

Alt Heads of Attached Departments in Khyber Pakhtunkhwa.

All Autonomous/Semi Autonomous Bodies in Khyber Pakhtunkhwa.

All Deputy Commissioners In Khyber Pakhtunkhwa.

. The Reglstrar, Peshawar High Court, Peshawar..

. The Reglstrar, Khyber Pakhtunkhwa Seg’v!ce_'!'rihunﬁl, Peshawar

. The Secretary, Khyber Pakhtunkhwa Public Service Cammission, Peshawar.

. The Deputy Dlrector (IT), E&A Department.

. All Section Officers in Establishment & Administration, Department.

. The Section Officer { Admin), Administration Department with the request to arrange 20 gazette

copies.

. The Caretaker, Administration Departmént.

{(WARDAH LATIF)
DEPUTY SECRETARY {POLICY)
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[ S R e .- .
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A meeting regarding the suhjm:t matter was held an-05.07-2023 ot 11:00 AM under
tha Chatrmanship of Additional Secretary E-:tnbﬂshmnnt In his office. The fnllnwms nttcndnd
the meeﬂng - .

Stt_| NAME !

DES[GNATIDN

14 Mr. Fozal War.ld

Oeputy Director Estoblishmant of Dlre:tnrate Elementary &

2{ Mr. Azl Ulioh

Seeondary Edumumanmnnt

Provincia! Prasident All Prlmm Te u:hm Anndal.lnn*
Rhyber Pakhtunkhwa

34 Mr. Rafaqut Ullah-

General Secretury APTA Peshawar o

Hn

Muhammad kkhag

Saction ORlcer {Primary) ERSE nspmment aw .-

Sccratirtal Khyber Pakhuinkhwa Fnshawar

2 The,meeting started with recltation from The. Holp Guren. The -chalr welcomed th -
participants. Tho Daputy Director {Estoblishment} of Dlrectarate of- Eldnanl:nrv & .'.'uzwndaw
F.dm:nlnn briefed tha-farum regarding ng;undn Ihzfn tn detall

\

Educotion Dapartment

-~

3, Aftar thrandham discusston It was decided that Dlremtu of Eamentarv & Samndary
may exzming: .the casg - . properly and submit & salfe

cnnmned!mnsuﬂtfated case fm: onwsrd suhmlsslun to Extablishment Departmnnt for further

necessury action,”

" he moeting ended with a vate of thanks fram the thalr; .

- Mr. Fezal Wa ldl ¢
Dapty Direckor-1
ERSE annrtninnr..

~N.

Provindal Presldan:

All Primary Tna:hcrs Assotistion
‘Khyber Pakhtunkhwa

{Mr. Rafagat Ullahy
General Secretary APT, A
Pe.daawar

IR

{Muhnmrmui lshaq}
Sestion Ofilcer {Pdmarv-Mnla]
ERSE Dapartmant
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To, Dated-zam;zgi&

1) Secretary to Government of Khyber Pakhl:unkhwa Establishment Department, Civil
Secretariat, Peshawar

2} Secretary to Government of Khyber Pakhtunkhwa Elementary and Secondary ,'

Education Department, Civil Secretariat, Peshawar
3) Director Elementary and Secondary Education Department

Sir/ Madam:-

Your Honorable authority promuigated Notification No. SO (Policy) ERAD/1 372020,
dated 06/08/2020, communicated to Elementary & Secandary Education vide letter dated
06/06/23 wherein it has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. That, as per notification No.
SD (Policy} JEDAD/1- 372020 dated 0670872020, the right of foregoing of promotion was

withdrawn and the Government of Khyber Pakhtunkhwa Establishment Department .

(Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment, Promotion and
Transfer} Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. That
the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked
for guidance regarding -deletion of Rule 7(5) in Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion and Transfer) Rules, 1989 in respect of which the Establishment
Department vide its letter No. SO.{Policy) E&AD/1- 3/2020 dated Peshawar the june 06th,
2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in the -
Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 has
been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline
or forgo promotion and it is obligatory upon every civll servant to accept promotion under
every condition. That Directarate of Elementary & Secondary Education Khyber Pakhtunkhwa
also wrote a letter to the office-of Establishment & Administrative Department vide No
SO(Primary-M)} E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the |
amendment made in Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rutes, 1989 as it had negatively affected a large number of teachers and especially
female teachers. In the meanwhile, the department vide its letter dated 07th of September
2023 directed the Birectorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary gutdance has already been provided to the department and therefore no provision
exists to decline or forgo promotion and those teachers who do not comply with the promotfon
order of the compétent authority or try to evade promotion through different means shall be -
praceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011,

it Is, therefore, humbly prayed that on the acceptance of the instant
representation; the Notification bearing No. SO ({POLICY) E&D/1-3 1-2020 DATED
06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and
ordered to be struck down being Void, Uitra vires to the Constitution of Pakistan.

Best Regards

Zahid Dad Son of Pir Dad
Resident of Buner
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