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Date of order
proceedings
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23/10/2024

S,
!

Order or other proceédings with signature of judg_é'

~Fhe appeal presented today by Mr. Muhammad

‘Muazzam Butt Advocate. [tis fixed lor preliminary. hearing

before Single Beneh at Peshawar on 30.10.2024. Parcha Peshi
given to counsel for the appellant.. .
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By order of the Chairman
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B_EFORE THE SERVICE TRIBUNAL KHYBER-PAKHTUNKG‘IUWA
In Ref to _ é
' Service Appeal Np- f; é /2024

. Lal Khan Son of Abdul Rehman Resident of Tehsil & District Manshera

. Designation: Primary School Head Teacher at MSQ Soor Male
................. Appellant -
VERSUS

- 1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department,’ le ‘
Secretariat; Peshawar ;

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Educatmn Department, Civil Secretanat Peshawar

3) Director Elementary and Secondary Education Department
............. Respondents

SERVICE APPEAL UNDER.SECTION 4 OF KPK SERVICE .
TRIBUNAL _ACT 1974, AGAINST _THE _ IMPUGNED
. NOTIFICATION BEARING._NO.SO(POLICY)E&AD/1-312020,
DATED: nemarzozo, COMMUNICATED TO RESPONDENT NO.
2 VIDE LETTER.DATED 06/06/2023; WHEREIN 1T WAS
STAYED THAT SUB RULE § OF RULE 7 ‘OF KHYBER
PAKHTUNKHWA  CIVIL _SERVANTS _ (APPOINTMENT,
PROMOTION AND "TRANSFER)_ RULES, . 1989 _STANDS
" DELETED ’

PRAYER:

ON_ACCEPTANCE OF INSTANT SERVICE APPEAL, .THE
IMPUGNED _NOTIFICATION -BEARING NO: SO (Poucv)
'E&ADI1-312020, _DATED osmafzozo. COMMUNICATED TO
RESPONDENT NO. 2 VIDE LETTER DATED 06/06/2023, MAY
BE DECLARED AND ORDERED TO BE STRUCK DOWN BEING
VOID AND ULTRA VIRES TO - THE' CONSTITUTION : OF
PAKISTAN AND FUNDAMENTAL PRINCIPLES .OF NATURAL
JUSTICE AND AGAINST THE msl-n's OF APPELLANT. .

ANY OTHER' RELIEF WHICH THIS HONOURABLE- TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF THE
CASE MAY ALSO BE GRANTED TO. THE‘APPELLANT

'RESPECTFULLY SHEWETH:

1. . That the Respondents Department appointed the Appellant as Primary School Head
* Teacher.

Copy of Monthly Salary account is annexed as &ﬂ&&ﬂj’.&&
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That as per Khyber Pakhtunkhwa {Appointment/ Promotion/ Transfer) Rules, '

1989, as well as in other sister services of the other Provinces and Federation as

well, availing of promaotion by the employees is always optionai-and the employees * -
as a matter of right may avail or forego their prornotion and the next employee in .

seniorlty list is to be promoted.

That some employees specifically have foregone their promotion as they could not

serve in the areas where there is no facility of accommaodation and no houses of . . |

their elders are available to look after them in far-flung and solitary mountainous

hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the .

extent of terms and condition is framed by the Chief Minister and such prnmotinn". .

rules are not made applicable with retrospective’ effect. The rules framed are’
published in the Gazette notification and part and parcel of KP Civil Servant *
Appointment, Transfer and Promotion Rules 1989,

That Government of K.P without following the rules position mentioned in Para 6 .- )

above promulgated Notification No. SO (Policy) ‘E&AD/1 3/2020, dated

06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23.

wherein it has been made mandatory to the employees to avail the promotion, . .
otherwise, disciplinary action shall be taken against the employees. The impugned. .’

Notification is reproduced as under:-

"Furthermore, those officers/officials who do not -

comply. with promotion order of the competent authority

or try to evade promotion through different means shall *~

be pioceeded against under Khyber Pakhtunkhwa Civil
Servants (Efficiency Discipline) Rules, 2011, please”.

That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the -

right of foregaing of promotion was withdrawn and the Government of l(hyber
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in-
the Civil Servants [Appomtment. Promotion and Transfer} Rules, 1989 wde
notification no SOR-VI (E &AD)/I 2/2020 dated 06-08-2020.

Copy of notification No. SD (Policy) EV AD/1- 372020 dated 06/08/2020 is attached
as Anpnexure B

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar asked for guldance regarding deletion of Rule 7(5) in Khyber
. Pakhtunkhwa Civil Servants {Appointment, Promotion and Transfer) Rules, 1989 in
respect of which the respondent-No. 1 vide its letter No..SO{Policy) E&AD/1-
3/2020 dated Peshawar the June 06th, 2023 directed the respondent No 3.
(Directorate of Elementary & Secondary Education) that Rule 7(5} in the Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 -
has been deleted vide notification dated 06-08-2020 and ,therefore, no provision
exists to decline or forgo promaotion and it is obligatory upon every civil servant to
accept promotion under every condition.

Copy of iImpugned Letter dated June 06th 2023 is attached as Anpexure C

t

That thereafter the meenng was also held in the office of Additional Secretary - .

Establishment on 06-07-2023 in which it was decided to examine the case properly -/
and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.

* Copy of Minutes of Meeting datéd 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directorate of Elementary & Secondary Education
Khyber Pakhtunkhwa -also wrote a letter to the office of Establishment &.-
Administrative Department -vide No SO(Primary-M) E&SED/2-2/Appointment -
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber

+
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Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as .
it had negatively affected a large number of teachers and especially female teachers.
Copy of Letter dated 23-08-2023 is attached as Annexure E

That the respondent vide its letter dated 07th of September 2023 directed the
Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no -
provision exists to decline or forgo promotion and those teachers who do not
comply with the promotion order of the competent authority or try to evade
promotion through different means shall be proceeded under the Khyber
Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.

Copy of Impugned letter dated 07-09-2023 is attached as Annexure F

That the petitioner feeling aggrieved, filed Representation to the respondents in
person, and also approached to respondents through APTA President but the
grievances of the appellant have not 50 far been redressed.

Copy of Representation against the said notification is annexed asAnnexure G&H

That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the -
deletion of Rule 7(5} in the Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989; the petitioners filed this Hence, the instant
service appeal is filed on the following grounds:-

GROUNDS:-

N

That as per various judgments it is established and settled principle that executive
netifications cannot be given retrospective effect. A valid Notification which confers
rights is always applicable with prospective effect, however, if an amendment
notification that adversely effects the Iinterests of the employees or causes
disadvantage to the employee is not tenable in the eyes of law. The notification/
guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

That there are no terms and conditions of service mentioned in the appointment
order of the appellant wherein, availing of promotion is mandatory. {t Is further
submitted that employees in the past, have foregone their promotion along with
their posting. It is submitted that when domestic and other personal issues do not -
permit the employees/appellant to avail the promotion order and in that case, the
employees who foregone their promotion were allowed not to avail the promotion
for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during thelr entire service. Hence
the employees himself/herself forebear agonies of foregoing their promotions. As a
result, junior to the appellant according to the order of seniority cum fitness are .
granted promotion to next rank.

That as per Civil Servant laws, promotion is a kind of appointment which is always
optional to get promotion or not, hence the impugned natification is void, illegal and
against the law and the same to the extent of the appelilant is liable to be set-aside.

That it is further submitted that on account of grant of promotion, some employees
who are suffering from severe medical ailment or facing acute domestic issues -
cannot avail promotion with transfer in other areas, therefore, no employee can be
compelled to accept the promotion compulsorily which is not beneficial to the
employee but if an employee does not avail and get benefit of her promotion it must
be optional for the employees as to whether to avail or forego the benefits. Any
promotion without willingness of employee is illegal and liable to be setaside.




.fﬂ:ét’
- “\ .
e. That non-availing of promotion and foregoing thereof does not cause loss to the

government exchequer and in consequence of foregeing promotion, pave way te the
next employee in seniority, aspiring for promotioncould be promoted.

That. the Impugned promotion Notification fi’:l'at\ted 06/08/2020 communicated on
06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt
blow of hammer on the rights of the appellant It is not out of place to mention here
that the appellant are teachers and have to look after their children as well as ailing

dependent family members and in the'se'ci'}cumst.:'ances in the presence of impugned

~ Notification dated 06/08 /2023 communicated on 06/06/23 would not-be able to

serve in the department.and which shall amount to the snatching of bread and’

butter of the poor employees

* It is, therefore, -humbly praye‘d that on the acceptance of

the instant Service Appeal; .\the}ii{ﬁpt‘:‘gned Notification bearing -

‘No. -~ SO (POLICY) - -E&D/1:3+:1-2020, DATED 06/08/2020,

communicated to Respondent No.2'.by Respondent NO.1, vide

letter dated 06/06/2023, may please be declared and ordered to .

be struck down being Void, Ult"raf"\i;i_res.-to the Constitution of

Pakistan and against the 3fufi_dafn,eﬁtal principles of natural '

justice. ) -
It is further prayed “.tl:ilat no penal action as proposed and
‘envisaged in ‘letter . dated '06/06/2023° may be declared as
unlawful, illegal and without haying any.legal effect. '
Any. other relief, which: this honorable Tribunal deems fit
and proper in the circumstances of
granted to the appellant. B

. _:.A sellant

case, may also he.
24

AFFIDAVIT:

I Lal Khan Son of Abdul Rehman
Resident of . Tehsil & District
Manshera that' the contents of
foregoing application are true and
correct to the best of my knowledge
and belief “and nothing has been
concealed therein from this Honourg
Court”

onent

Thrnuéh'

. Muhammad Muazzzam Butt:
Advocate Supreme Court

Sl

Mqhammad Adee] Butt
Advocate High Court

fassam Ahmad Siddiqui

- . Advocate High Court
LL.M- Human Rights

.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN KHUWA

CM No P 0f2024 g
' ‘In Ref'to
Service AppealNo__: » . J2024
LHL KHAN
V E R S u's

Secretary to Guvcmment of Khyher Pakhtunkhwa, & nthers

APPLICATION FOR SUSPENSION OF - IMPUGNED NOTIFICATION -
BEARING . NO, SO (POLICY) E&D!1-3.'2020 DATED 05!0812020 ). !
: CDMMUNICRTED TO RESPONDENT N0.2 BY RESPONDENT NO.‘I,_.,

VIDE LETTER DATED 06!06!2023 TILL THE FINAL DISPOSAL OF

CASE IN: HAND.

“Respectfully Submitted:-

1. ‘I‘hat the instant appllcation may be treated as part and parcel of service appeal of the' )
appellant. ' s \\

-

2. That the appeliant has brought a good’ prima facle caseand haiance of :anvenleur.e alsa l
lies in favor of the appellanl’.

~ .

3 _That there s Izkellhood sticcess nf the appcllant In the lis. And if the notification hearing
No. So (Palicy) E&D/1-3{2020 Dated 06/08{2020 cummunlcated to RESpEndEnt No.2
by Respondent No.1, Vide Letter. Dated 06/06{2023 is nut ‘suspended: the appellant
would suffer irreparable loss, - : =

4. That valiable rights of the appeliant is_ lrivolved In the case.

1

In view of the-reasons, it is humbly requested that the noﬂﬁcation hearlng Na, So

(Policy) E&D/1- 3/2{}20 dated UG{UB/ZDZU cummunicated to Respunr.lent No 2by .

Respondent No.1, Vide. Letter Dated 06{06/2023 ma
final dtsposal of the maln appeal In hand.

ndly be suspended til the

- ) Appellant
AFFIDAVIT: .

| Through
{ (the appellant) do hereby soiemnly .
| stated on ocath - that the contents of |
{ foregoing application are’ true and "
corvect to the best of my. knowledge .
“and. hcllef . and nothing "has been

. concealed therein from this urable | . . Muhathr_riaq;At_iéel' Butt .
‘-Cnm;t W e Advocate High Court o
‘ - Beponent | ' - .

Muhammad Muazzzam Butt
'Advocate Supreme Court-

T
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POLTNTNMENT ,

Consequent upon their selact:l.on on merit, the .
follnwing LPTC 7rained candidntes are heroby appointed in BPS(NQ-'II

OFFICE
DATED,

L
AT } :
b : . ) .
1 . GRDER No#/ca-r
- ' L7 /2 719838,

Rs. 1095/60/1995 Plus usual nllounnaes am admissible under the

rules with effeet from the date of thair .taking over chargae
against tho Vacant posts in the schaool glvan agninst their namegin
the interest of Public Sarvice.
8. NAME & FATHER'S HAME RESIDENCE SCHOOI, WHERE BEMARKS
o B - APPOINTED
1 WAJID ALI S/0 ¥.MUHAMNAD RAFIGUE B/0 MAIRA JIYA ' GPS BANDA DADA{K.D) AQA: VAC: POST
2 IFTTKHAR HUSSAIR SH:S/0 MAQDOOL SH: R/0 NARDTE GP3 NAKTAN JARED AGA: VAC: POST
3 MUHAMMAD HARDON S/0 ABDUL QAYYUM H/D JABRI B/7KOTE GPS DHARI DHAND AGA:VAC: POST
/4 MUHAMMAD RIAZ S/0 DUR] AMAN HM(R]A!. GPS SHATPURA AQA:VAC: POST
5 WAHEED. UR REHMAN S/0 MRHDI ZAMAN OHG M3Q: SHAKHWAL AGA: VAC: POST
6 MUHAMMAD ARIF S/0 MUHAMMAD 'HMJIYUN BAJNA GMS SHAH DAGQ (R.D) AGA:YAC:POST
7 MUIAMMAD MISKEEN 3/0 ABDUL QAYYUN At/0 NARYALA GPS RAMKOTE AGA:VAC: POST
8 ASIF JAVED S/0 ABDUL RASHID R/0 SANDASAR GPS FAQRER ABAD AGA:VAC: POST
9 ZUBAIR 3/0 BAZ MUMAMMAD R/0 BAJMOR]. MSRQ: KHANJAR AQA: VAL: POST
1N ABDUL HAMEED S/0 AHMAD DIN R/0 GARHALA MSQ: BELA NANQOR AGA: VAC: POST
L1 MUHAMMAD SALEEM S/0 ABDUL QADUS /0 BAWAR HiIIAN (OGPS DODAM {K.D} AGA: VAC: POIT
12 MURAMMAD SAEED S/0 GHULAM SARWAR R/0 KASHMIR PANI MSR:MAR KHAREEN {K.D) AGA:VAC:POST
13 LAL KHAN 8/0 ABDUL REHMAN R/0 CHAHLI SARAI MSG:SOOR MALE {K.D} AGA: VAC: POST
14 SHABIR HUSSAIN S/0 MUHAMMAD AMIN R/0 ICHRIAN GPS SOOR ASHARAJ {K.D) AGA:VAC:POST
15 MUHAMMAD RIAZ S/0 MAQBOOL UR REHMANR/O SER] KHARYALAGPS GARKI MADAKHEL{ KD} AGA:VAC:POST
116 SARDAR S/0 MUHAMMAD UMAR . R/0 TARAKHAR M5Q: PIRANA BHOGARMONG AGA:VAC:POST
17 MUHAMMAD AJMAL S/0 JAMAL OIN R/70 NAMBAL M3Q: BANDI BALA ' AGA: VAC: POST
18 ZULF1QAR AHMAD S/03 ARDUL REHMAN ... R/0 MANGLOOR .GPS CHAMBAR AOA: VAC: POST
18 MERAJ AHMAD S/0 MUHAMMAD 1LYAS R/0 BEHnl.I_ . GP3 PATYAN ACGA:VAC: POST
20 MURAMMAD SAEED 6/0 KALQOO KHAN R/0 DOGA M30: NARAN AGA: VAC: POST
21 MUHAMMAD ASHRIF S/0 SHER MUHAMMAD R/0 SRHKI BALA M3Q:LARI BALA AQA: VAC: POST
22 MUHAMMAD I1QBAL 5/0 MUHAMMAD SIN R/0 SHENKIAR! . M30:BELA PARA AQA: VAC: POST
23 THSAN-UL-HAQ 8/0 LTA-UL-HAQ R/0 BATKARAR . GPS BAIDA AQA:VAC: POST
24 MUHAMMAD -ZABAIR S/0 ABDUL JAMIL R/D TARAKHAR . GPS DDONG AQA: VAC: POST
25 ABDUL REHMAN 3/0 GHULAM YOUSAF R/0 NEHR KOTE . GPS KOHALI AGA: VAC: POST
26 RI1A;N AHMAD KHAN S5/0 MUHAMMAD AKRAM, R/Q CHAPPAR CGRAN MS5Q: KHAITER ADA:VAC: POST
27 NASEEB KHAN S/0 MUHAMMAD M1SKEEN R/0 RHABAL PAEEN MSQ:LASSA AQA: VAC: POST
8 LIAGAT ALI S/0 PaJ MUHAMMAD R/0 MANGLOOR 'GMS BHANGI AN AQA: VAC: POST
9 NAZIR'MUHAMMAD 3/0 AZIZ _MUHAMMAD R/ SBINJLIALA GPS KHARYALA " AGA:VAC: POST
30 IMTIAZ HUSSAIN SHAH S/0 AZAM' SHAH R/0 BAl BALA GPS SaANg . - AQA; VAC: POST
31 RASHID AHMAD 3/0 MUHAMMAD AYOUR R/0 TANOL BANDA GPS NAMSHERA AGA: VAC: POST
32 MUHAMMAD KHALID S/0 ABDUL KHALIQ R/0 SHANAI BALA (PS DHARYAL AGA: VAC: POST
33 MUHAMMAD SALEEM S5/0 MUHAMMAD TLYAS R/0 BANIAN . GPS PHALKOTE AGA:VAC: POST
34 MUHAMMAD RIAZ S/0 AHMAD QUL R/0 POOIWIAL GPS POODNTAL AGA: VAC:POST
35 MUSHTAR AHMAD S/0 ALAMGHIR R/0 ARGHASNORI * :MSQ: PHAGORA AfJA: VAC: POST
36 FAREED KHAH S/0 MISKEEN KHAN R/D CHALUNDRIAN MS5Q: POORT AN AGA: VAC: POST
37 MURT KHAN GHULAM NABI R/0 HAFFA KHURD GPS NIKA PaNI AGA: VAC: POST
38 SAMIULLAH S/0 MARAD RHAN R/0 HOSHGRAN GPS GAMIAN EER1 AGA: VAC: POST
39 KHALID FAROOQ /0 ABDULLAH //0 HARDR] - GP3 CHANJYAL AGA: VAC: POST
10 SHAR NAWAZ S/0 FAZAL UR RENAMN R/70 PHIULRAH GPS BEER BAT AGA: VAC: POST
i1 MUHAVMAD YUNIS S/0 WMUHAMMAD AKBAR R/0 GALI BADRAL GPS SHUNGLI AQA:VAC: POST
‘Y S.AEDUS SALAM 8/0 AURANGZEB R/QG GHARNOL , GPS BAYAN AGA: VAC: POST
+ LIAQAT ALI S/0 BUHAMNAD ARFAN R/0 SHANAI BALA GP3 BAGAN BELA AQGA: YAC: POST
AliWAR HAHN S/0 MUHAMMAR M]SKEEN R/0 BAPFA .+ GPS MANDA GUCHA AQA: VAC: POST .
JHAH HAWAZ 8/0 HAFREZ ULLAH , R/0 SHERGARH .. GPS CHINROT - "AQA:VAC: POST °
" G-
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GDVERNMENT OF

“KHYBER PAKHTUNKHWA i .

' ESTABUSHMENT DEPARTMENT" ot
{REGUI.ATIDN WING} '
e . NOTIFICATION
< " Dated Peshawar the, 06}08{2020

¢ In exercise of the ‘powers canferred ‘by section 26 of the Pakhtunkhwa Civil Servants Act 1973{Khyher T
'? Pakhturikbwa Act No Xvii of B) the chief Minister of Khvber Pakhtunkhwa is pleased to direct that in the -

"Khyber Pakhtunkhwa CMI Servants {Appemtrnent Promottun and Tmnsfer) Rules 1983, the fellowmg

further amendment shall be made, namely: .

AMENDMENT *.

- . Inrule 7, sub-ruler (5} shall be deleted.

© CHIEF: SECRETARY S
GOVERNMENT OF THE KHYBER PAKHTUNI(HWA- .

{ANDS); 8 EVEN DATE
Copy is forwar;ied to -

1. .Additional Chief Secretarv, Govt of Khyher Pakhtunkhwa Planmng & Development Department}
2.. The Senmr Member Board of. Revenue, Khyber Pakhtunkhwa.
3. ‘AlkAd mlmstratwe Secretanes to Govt of Khyber Pakhtunkhwa. e .
4 The Prlnmpal Secretary to Gouernur, Khyher Pakhtunkhwa.
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To, Dated: 28-01.2024

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariar, Peshawar .

2} Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department

Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rutes, 1989 has

been deleted vide notification dated 06-08-2020 and therefore, no provision exists to decline

" or forgo promotion and it is obligatory upon every civil servant to accept promotion under

every condition. That Directorate of Elementary & Secondary Education: Khyber Pakhtunkhwa
also wrote a letter to the office of Establishment & Administrative Department vide No

SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the .

amendment made in Khyber Pakhtunkhwa Civil Servants {Appointment, Promotion and
Transfer) Rules, 1989 as it had negatively affected a large number of teachers and especially
female teachers. In the meanwhile, the department vide its letter dated 07th of September
2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no pravision
exists to decline or forgo promotion and those teachers whao do not comply with the promoton

order of the competent authority or try to evade promotion through different means shall be -
. proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline)Rules, 2011,

it is, therefore, humbly prayed that on the acceptance of the instant

. représentation; the Notificatioh bearing No. SO {POLICY) E&D/1-3° 1-2020 DATED

06/08/2020, communicated to vide ietter dated 06/06/2023, may please be declared and
ordered to be struck down being Void, Ultra vires to the Constitution of Pakistan,

Best Regards

Lal Khan Son of Abdu! Rehman

]

Resident of Tehsil & District -
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do hereby appnint and retain
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