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/10/2024 “the. appeal presented today by Mr. Muhammad

Muazzam Butt Advocate. It is lixed {or preliminary hearing
[ before Single Bench at Peshawar on 30.10.2024. Parcha Peshi

given o counsel for the appellant.

By .order ol the Chairman
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

In Refto -
. 7/
Service Appeal No : /2024

Haq Nawaz Son of Aziz Gul Resident of Tehsil Sg-Dié‘tjﬁtct Manshera

. Designation: Primary School Head Teacher at MSQ I'-{'aji_Qamar

) . . cimssnnnsnnenn A ppellant

VERSUS- '

1) Secretary to Government af Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar .

. 2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary

Education Department, Civil Secretanat Peshawar

3) Director Elementary and Secondary Eduwu?n Deparl:ment

LI

T .....Respondents

SERVICE APPEAL UNDER s:—:c'nou .4 _OF KPK _SERVICE
TRIBUNAL . ACT 1974, - AGAINST _THE - IMPUGNED
NOTIFICATION BEARING.. NO.SO(POLICY)E&AD/1-312020,
DATED 06/08/2020, COMMUNICATED TO RESPONDENT NO.
2 VIDE LETTER' DATED osmsfzoza. WHEREIN IT WAS
STATED THAT SUB RULE. 5 OF RULE_7 OF KHYBER
PAKHTUNKHWA CIVIL SERVANTS (APPOINTMENT,
PROMOTION AND TRANSFERL RULES, 1989 - STANDS
DELETED S ’

 PRAYER: 1' R

-

. ON ACCEPTANCE CE OF lNS'I'ANT SERVICE APPEAL, THE
IMPUGNED NOTIFICATION BEARING ‘NO: SO -{POLICY).
E&ADI1-312020 DATED 06!08!2020, CCMMUNICATED TO
RESPONDENT NO. 2 V VIDE LETTER DATED 06!06!2023, MAY
BE DECLARED AND ORDERED TO BE STRUCK DOWN BEING
VOID _AND ULTRA . VIRES - TO: \THE CONSTITUTION OF
PAKISTAN AND FUNDAMENTAL*PRINCIPLES OF NATURAL
JUSTICE AND AGAINST THE RIGHTS OF APPELLANT.

ANY OTHER RELIEF WHICH THIS HONDURABLE TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF. THE
CASE M MAY ALSO | BE GRANTED TO THE APPELLANT

RESPECTFULLY SHEWETH:

<

-

1 That the Respondents Department appo:nted the Appellant as Primary School Head -

Teacher.
Copy of Monthly Salary accountis annexed as Amgxm;g&




-

That as per Khyber Pakhtunkhwa .(Appointment/ Promotion/ ‘Transfer) Rules,

1989, as well as in other sister services of the other Provinces and Federation as
well, availing of promotion by the employees is always eptlonal and the employees
as a matter of right may. avail or forego their promotion and the next employee in
seniority llst is ta be promoted.

That some ernpleyees specifically have foregone their promotion as they could not.
serve in the areas where there is no facility of accommodation and no-houses of.
their elders are available to look after them in far-flung and solitary mountainous
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the

extent of terms and condition-is: framed by the Chief Minister and such promotion

rules are not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part- and parcel of KP Cwll Servant
Appointment, Transfer and Promutlon Rules 1989.

That Government of K.P without following the rules position mentloned in Para 6
above promulgated Notification No. SO (Policy) E&AD/1 3/202[1 dated

06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23_"

wherein it has been made mandatory to the employees to avail the promotion,

otherwise, disciplinary action shall be taken against the employees The impugned
Notification is reproduced as under:-

* "Furthermore, those officers/officials who do not

comply with promotion order of the competent’ authorlty

' or try to evade promotion: through different means shall -

be ‘proceeded against under. Khyber Pakhtunkhwa Civil

~ Servants (Efficiency Discipline) Rules, 2011, please™

| That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020), the

right of foregoing of promolmn ‘was withdrawn and the Government af- I(hyber’
Pakhtinkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in -

the Civil Servants {Appointment, Promotion and Transfer) Rules, 1989 vide:

notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020.
Copy of notification No. SD [Pullt:y] EV AD/1-3/2020 dated {}6/08/202{] is attached
as Aunexure B

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar asked for gmdance regardmg deletion of Rule 7(5) in Khyber.
Pakhtunkhwa Civil Servants. [Appomtment, Promotian and Transfer) Rules, 1989 in
respect of which _the respondent No. 1 vide its letter Na.. SO{Policy) E&AD/I-
3/2020 dated Peshawar the June 06th, 2023 directed the respondent No 3
(Directorate of Elementary & ‘Secondary Education) that Rule 7{5) in the Khyber .
Pakhtunkhwa Civil Servants (Appointmient, Promotion and Transfer) Rules, 1989

- has been: deleted vide notification dated 06-08-2020 and ,therefore, no pruwsmn
‘exists to decline or forgo pmmutlon and it is obllgatury upan every civil servant to

accept promotion under every condition,
Copy of Impugned Letter dated june 06th, 2023 is attached as Annexure C

. That thereafter the meeting w'as also held in the office of Additional Secretary

Establishment on 06-07-2023 'in which it was decided to examine the case praperly “

~and submit-a self-contained/ consolidated case for onward submission_ to the

Establishmerit Department for further necessary action. ° _
Copy of Minutes of Meetlng dated 06-07-2023 is attached as Annexure D

That the Res;mndent No.3 i-e. Directorate of Elementary & Secnndary Educatmn
Khyber Pakhtunkhwa also wrote a letter to the office of Estahhshment & -

Administrative Department vide No SO{Primary-M) E&SED/Z 2/Appmntment

Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber




b

" GROUNDS:-

-5 -

'.Pal{htunkhwa_CiviI'Servan_ts.[Appointment, Promotion and Transfer} Rules, 1989as ..
it had negatively affected a large number of teachers and especially female teachers: _ .. -
Copy of Letter dated 23-08-2023 is attached as Annexure E

S, That the respondent vide its letter dated 07th of September 2023 dll'ected the .

Directorate of Elementary & Secondary -Education Khyber Pakhtunkhwa- that" _
necessary guidance has already been provided to the department and therefore no™ ~ -
provision exists to decline or forgo promation and those teachers who ‘do’ not';
comply with the promotion order of the competent authority or try to evade '
promotion through dlfferent means shall be proceeded under the- Khyher '.
Pakhtunkhwa Civil Servant- (Efﬁc:ency & Dlsmphne) Rules, 2011, . =
Copy of Impugned letter dated 07-09-2023 is attached as&;mexure

10.  That the petitioner feellng apgrieved, filed Representation to the respundents in,
person, and also approached to respondents through APTA Premdent but the
- grievances of the appellant have'not so far been redressed.
Copy of Representation against the said naotification is annexed as Annexure G & H

11.  That feeling aggneved from the fetters dated 06-06- 2023 and 07-09- 2023 and the
deletion of Rule 7(5) in- the’ Kliyber Pakhtunkhwa Civil Servants [Appomtment
Promotion and Transfer) Rules, 1989; the petitioners filed this Hence, the instant
service appeal is filed on the fnllowmg grounds:-

a. That as per various judgments it is established and settled principle that executive '
notifications cannot be given retrospective effect. A valid Notification which confers
_rights is always appllcable with prospectwe effect, however, if an amendment
notification that adversely éffects the interests of the employees or causes.
disadvantage to.the employée is not tenable in the eyes of law. The nntiﬁcatmn/
guidance dated 06/08/2020 06/06/2023 are liable.to be set-aside. :

b. ‘That there are no terms and condmons of service mentioned in the appomtment
order of the appellant whierein, availing of promation is mandatory. it is further -
submitted that emplayees in the past, have foregone their promotion along with =
their posting. It is submitted that.when domestic and other personal issues do not ;
permit the employees/appellant to avail the promotion order and in that case, the
employees who foregane their-promation were allowed not to avail the promotion : -
for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during their entire service. Herice
‘the employees hlmself/herself forebear agonies of foregoing their promotions. As'a ™~
result, junior to the appellant according to-the order of seruorlty cum fitness are -
granted promotion to next rank.

¢. That as per Civil Servant laws, promotion is a kind of appointment which is alwaye' |
optional to get promotion or nat, hence the impugned notification is void, illegal and-
against the law and the same to the extent of the appellant is liable to be set-aside.” -~

d. That it is further submitted that on account of grant of promotion, some emp]oy'ees-
who are suffering from severe medical ailment or facing acute domestic issues -
cannot avail promotion with transfer in other areas, therefore, no employee can be'
compelled to accept.the promotion’ compuisorily which. is not beneficial to the

employee but if.an employee does not avail and get benefit of her promotion it must- ; N

be optional for the employees as to whether to. avail or forego the benefits. Any..
promotion without willingness of employee is illegal and liable to be setaside.

re et
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_ granted to the appellant.

—4-

. That non-availing of promotion and foregumg thereof does not cause loss to the
’ guvernment exchequer and in consequence of foregoing promotion; pave way to the

next employee in seniority, aspiring for promotion-could be promoted.

That the Impugned promotmn Notlﬁcatmn dated 06/03/2020 cummumcated on

106/06/2023 is perverse, discriminatory, against the law, pungent ‘and is a: blunt -
‘blow of haimmer on the rights of the appellant. It is not out of place to: mentinn here

that the appellant are teachers and have.to lodk after their children'as well as alhng
dependerit family members'and in these circumstances in the. presence of impughed
Notchatlon dated 06/08 /2023 communicated on 06/06/23 would not be able to
serve in the department and which shaill amount to the snatchmg -of bread and
butter of the poor employees

It is,. therefore, humbly prayed that on the acceptance of

" the instant Ser\nce Appeal- the nnpugned Notification” beanng E
. No. SO (POLICY) E&Di1-3 1-2020 ‘DATED 06!08!2020, :
- commumcated to Respondent No.z by Respondent NO. 1, wde

letter dated 06)‘06!2023, may please be declared and ordered_to
be struck dcwn helng Vuld, Ultra vires to the’ Constltut:on of

-Pakistan and agamst the - fundamental prmclples ‘of. natural‘

justice.

It is further prayed -that. no. penal actlon as -propesed and
enwsaged -in letter- dated 06!06!2023 may be declared as
unlawful, illegal and \Mthout ha\rmg any legal effect.

Any other. rel:ef, which - th:s ‘honoratile Tnbunal deems fit
and proper in the. c:rcumstances cf the ‘CASe, may alsc ‘be

ow gy

AFFIDAVITS

{ Hag ‘Nawaz Son of Aziz Gul o
Resident -of Tehsil & District Through
Manshera that the contents. of
foregoing application: are true and |
correct to the best.of my knowledge ]
and belief and nothing -has been . g#
concealed therein from this Honourable | T 974—'5‘1}'/

Court

- Appellant

Muhammad Muazzzam Butt
_Advocate Supreme Court

Muhammad Adeel Butt

[t

'pdﬁfg)_-

Bassam Ahmad Siddiqui

Advocate High Court -
LL.M- Human Rights
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BEFORE THE SERVICE TRIBUNAL KHYBER PARHTUNRHUWA-

.

CMNo ol
In Refto - ‘
Service Appeal No - !2024
pa® NAWAL-
VERSUS

Seu'cmw to Gcmmmtofmmrakhmkhwm & others.

APPLICATION FOR SUSPENSION OF IMPUGNED NOTIFICATION:
BEARING. NO. . 50. (POLIGY) ‘E&D/:3/2020- DATED 06/08/2020,
-COMMUNIGATED TQ RESPONDENT:NO:2 BY RESPONDENT NO.1,
VIDE LETTER DATED 06/08/2023)TILL THE. muu- DISEOSA!.. OF
CASE IN'HAND:

Respectfully Submimed:- T

1. Tharthe l,nstantappnmﬂnn DRy hemﬂnspanmd pa;nd ofservlm appulnfthn

appellant

2 mthaappeﬂmthubmngmumd'prmﬁdcmm&bmnmdmmﬂso
lies in favar of the appeilant. -

-t e-

3, Thatthero s lkelihood siceess of the-appellant i the ls. And:{fthe notiication bearing ©

i

Vs

No. So (Policy) B&D/1+3/2020 Dated 06/48/2020, commulcated to Respondent Na2.

bty -Respondent No.1, Vide:Letter- ‘Datad 46/06/2023 s nnt suspmdedthn‘appdhnt
would suffer ireparable loss.

4. Thatvaluable rights of the appellant s nvgloed fn thecase.

lnﬂewdthemns,hlsﬂnmhhrmmmd'ﬂmﬂmunﬂﬂmﬂonbeaﬂngum&

(Pollcy) BADY1-3/2020 dateit 06/08/2020; communicated b ‘Respandant No2:by

Respondent Noi, Vids detter Dated os;us;zozamaym be suspended 4l the:

fina) disposal of the main appealinbangd.

AFFIDAVITY

Nt (:ha_- appellant) do.hersby solembly -
stated ori- path, thatithie: m;fh‘mog
foregoing Japplluﬂon are '
cocrect ti-the best of my kiowledga (° ‘
and ‘bellef and’ notlitng. -has :boen .
contirzled thersin from this Honourabie

“;-. r




Dist. Govt. KP-Provincial

N

BN

‘ " - Manthly Salary Statement (January-2034)

Personal Information of Mr [HSANULLAH diw/s of AZIZ iR REHMAN
" Persunnel Number: 00224796 CNIC: 1350490166673
Date of Birth: 06.04.1968 Entry into Govt. Service: 26.03:1990

NTN:

Employment Cnle'gory: Active Temporary )
. Designation: PRIMARY SCHOOL HEAD TEACH
.DDO Code: MA6339-Oghi District Manseh
Payroll Se'clion; 090) GPF Section: 001
GPF A/C No: IVEDUMAN  GPF Interest applicd
Vendor Nunber; -

’ Cash Cebter: 04
GPF Balance;

- District Accounts Office Manshra-~ , = (4 —

Length of Service: 33 Years 10 Months 007 Days

- 80667882-DISTRICT GOVERNMENT KHYBE

! - 1,198,375.00 {p_t_uvisiuﬁnl} '

Pay and Allowsnces: Pay scale: BPS For - 2022 Pny'ScriIe-Type: Civil BPS: 15 Pay Slage: 26
Wage type 1. Al_iiuulit e Wage type : . _Améunt °
‘|osot B&g_ic Pay . 75400.00 11000 Ho_use Rent_ Alfownpce"!i% 3,524.00
1210.| Convey Allow, wapce 2005 1285600 |1300 Medical Allowance '_I",Si)[l:{][)"
1505 | Charge Allowance’ 4000 12148 i5% Adhoc Relief All-2013 985.00
12199-| Adhot Relief Allow @10% 659.00 . |2316'| Teaching Attowance 2021 : -3,224.00 . -
2341 | Dispr. Red Alt 15% 2922[{[’ i 7.006.00 12347 Adhoc Rel Al 15% 22(PS17). 7,007.00 -
2378 | Adhoc Relief Al zuzs 35% 25.697.00 ' ' 0.00
Deductions - Gencral ‘ o
Wage type Amonnt’ - Wage type- . Ampunt
3015 JGPF Subscriplion -4,290.00 3501.| Benevalent Fund -1;:200.00
3609 jlncomé Tax -3,553.00 _ ]3990 |Emp.Edu. Fund KPK -135.00
4004 | R. Benefits & Death Comp: -600.00 . 0.00
Deductions - Loans and Advances
|'_Ll)[lll I Dnscrfpliun ) J Principal ainoar!l I Deduction - I Balonce
Deductions - Income Tax . - T
Payable: 55,609.69  Recovered till JAN-2024:  '23,946.00 Exempted: 13901.74 Recoverable: 17,761.85
Gross Pay (Rs.): 127,898.00 Deductions: (Rs.): -9, 718.00 Net Pay: (Rs.): 118,120.00

’

' Payee Name: IHSANULLAH

Accouni Number:.3417-0
Bank Deiails: NATIONAL BANK OF PAKISTAN, 230617 OGHI OGHI, MANSEHRA

Leaves: Opening Balance: Avniled: Eamed:

Balance:

Penmauent Address: MANSEHRA

City: MANSEHRA Domicile: NW - Khyber Paklitunkhwa
Temp. Address: T o
City: Email: i]:snn_ullahpstﬁ@ginail.com

System germmred documeut in acmrdauce with APPM 4.6.12.9(5 0399005/25 D1.2024A3.0}

* Aif amounts areé in Pak Rupees
* Errors & antissfonts excepled {SERI’JCEHUZ 02.2024/19-43:30)

Housing Statis: No Official

v
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. GOVERNMENT OF
" KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
{REGULATION WING}

. NOTIFICATION
Dated Peshawar the, 06{08{2020

In exércise of the powers conferred by section 26 of the Pakhtunkhwa Civil Servants Act, 1973{Khyher
Pakhtunkhwa Act No XVill of B) the chref Minister of Khyber Pakhtunkhwa is pleased to direct that in the
Khybér Pakhtunkhwa Civil Servants {Appuintment Promaotion and Transfer] Rules 1989 the fotlowing
further amendment shal! be made, namely:

(ANDS):

-AMENDMENT

Inrule 7, sub-ruler{S) shall be'deleted.

CHIEF SECRETARY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA

& EVEN DATE

Copy is fomarded {o:-

S

Additional ChlefSecretary. Govt of Khyber Pakhtunkhwa Plannlng & Development Department}

_ The Senior Member Board of Reuenue, Khvber Pakhtunkhwa. .

All Admlnistratwe Secretar:es to Govt of Khyber Pakhtunkhwa.

ThePrincipal Secretary to Governor, Khyher Pakhtunkhwa.

The Principal Secrétary to Chief Mlnlster, Khyber Paktitunkhwa.
All Divisional Commissioners in Khvber Pakhtunkhwa '
All Heads of Attached. Departments in Khvber Pakhtunkhwa

-\ Autonnmous{Semi Autonomous’ Bndres in Khyber Pakhtunkbwa.

All Deputy Commissioners in Khyber Pakhtunkhwa.

. The: Regrstrar, Peshawar High Court, Peshawar. .

. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar-

. The Secretary, Khyber Pakhtunkhwa Public Serwr.'e Commission, Peshawar.

.. The Deputy Director {IT}, E&A’ Depa rtment. -

-All Section Off' cers in Establishment & Admrnistration Department.

. The Section Offi icer ( Admm], Administration Department with the requast to arrange 20 gazette

copies. -

. The Caretaker, Administration Department.

{WARDAH LATIF) _
DEPUTY SECRETARY (POLICY}
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KHYBER PAIGHTUNICHWA CIVIL SERVANTS (ARPOINTMENT,  * : .
! PROMOTION AND TRANSFER) RULES, 1939. LT T
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To, Dated: 28-03-2024

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department

Sir/ Madam:-

Your Honorable authority promulgated Notification No. SO (Policy} E2AD/1 3/2020,
dated 06/08/2020, communicated to Elementary & Secondary Education vide letter dated
06/06/23 wherein it has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. That, as per notification No.
SD (Policy} /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of promotion was
withdrawn and the Government of Khyber Pakhtunkhwa Establishment Department
(Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. That -
the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked -
. for guidance regarding deletion of Rule 7(5) in Khyber Pakhtunkhwa Civil Servants
(Appointment, Promation and Transfer} Rules, 1989 in respect of which the Establishment
Department vide its letter No. SO.(Policy) E&AD/1- 3/2020 dated Peshawar the June 06th,
2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in the
Khyber Pakhtunkhwa Civil Servants {Appointment, Promeotion and Transfer) Rules, 1989 has .
been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline
or forgo promotion and it is obligatory upon every civil servant to accept promotion under
every condition. That Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
also wrote a letter to the office of Establishment & Administrative Department vide No
SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider ‘the
amendment made in Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989 as it had negatively affected a large number of teachers and especially
female teachers. In the meanwhile, the department vide its letter dated D7th of September
. 2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no provision
exists to decline or forgo promaotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade promotion through different means shall be
proceeded under the Khyber Pakhtunkhwa Civil Servant {(Efficiency & Discipline) Rules, 2011.

It is, therefore, humbly prayed that on the acceptance of the instant
representation; the Notification bearing No. SO (POLICY} E&D/1-3 1-2020 DATED
06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and
ordered to be struck down being Vold, Ultra vires to the Constitution of Pakistan

T

Haq WNawaz Son of Aziz Gul
Resident of Tehsil & District
Manshera

Best Regards
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