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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. “ .

SERVICE APPEAL NO.582/2024

Mr. Nihar Ali, Assistant BS-16, Directorate of Industries and Commerce, Khyber Pakhtunkhwa

PESHAWAL ... vveeeieee ettt et e e e e e e e e e e enae s e eeses (Appellant)
. Versus _
Khyber Pakhtukhwa
: Service Tribanal
1.

L

Secretary, Establishment Department _ L’ -
Secretary, Industries, Commerce & Technical Education. Diary NO-M—é
3. Director, industries, Commerce & Technical . 2 L.
Education...............ooo (Respondents) _ Da-‘e“#— 7

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO 01 TO 03

RESPECTFULLY SHEWETH,

PREL[MINARY OBJECTIONS:

1. That the appellant has got no locus standi.

2. That the Hon’ble Peshawar High Court has already assumed Junsdlctlon in this matter as
the appellant had filed a Writ Petition No. 3050-P/2022 wherein the Hon’ble Court had
disposed of the petition with directions to Respondents to decide the departmental
appeal/répresentation of the appellant within a fortnight positively after affording
opportunity of hearing to the appellant. The same order has been duly implemented under
the provisions of the Surplus Pool Policy, 2001 by issuing a Speaking Order to the
appellant (Annex-I).

3. That the appellant has not come to this Hon’ble Court with clean hands. _

. 4. That the appellant has concealed material facts and has tried to mislead this Hon’ bIe Court.

ON FACTS:

1. = Pertains to record.
2. Pertains to record, no comments
3. Correct, the appellant, along with other colleagues, was placed in the surplus pool -of
~ Establishment Department in the wake of the Section-4 of the FATA Development
- Authority (Repeal) Act, 2020, for the purpose of salary and further adjustment as per
policy in vogue (Annex-II).
4.  Correct, the Establishment Department had malntamed the said principle of seniority in
the notification for placement of these employees in the Surplus Pool (Annex-II).

5. Incorrect, the appellant has concealed facts and has attempted to mislead the honorable

court as the said request of the Industries Department had been placed on 03-01-2020
which is Seven (07) months before placement of the appellant in the Surplus Pool dated
05-08-2020 (Annex-II). This process is actually normal modus operandi on part of the
provincial departments under the “Austerity Measures” of the Provincial Government to
obtain NOC from the Surplus Pool before starting to fill up their vacant positions and-at
that stage, it had nothing relevant to the adjustment of the appellant as he was not even

_ ~ placed in the Surplus Pool by that time,

6. Incorrect, the appellant has once again tried to mlslead the honorable Court. The

 referred adjustment is a Cross Cadre adjustment which is not a first priority of the

Adjustment Committee for any surplus employee. Hence, the appellant and other senior |
Assistants were of the wish to be adjusted against their same cadre at that time due to
uncertain career prospects involved in cross cadre adjustment while the respondent no.04
was willingly adjusted on the referred post. Any ensual benefits of the said cross cadre
adjustment of the Respondent No. 04 as IDO (BPS-16) reaped up by thg employee
concerned is merely by chance and there is no mala fide involved. ' |



10.

11.
12,
13.

14.

Incorrect, the appellant was adjusted in the same cadre in which he was working in the
Fata Development Authority (FDA) strictly in accordance with Surplus Pool Policy by
keeping in view his seniority position and the available vacancies, which is the first
priority of the Adjustment Committee for any surplus employee: The said same cadre

adjustment from the surplus pool has not only preserved his former position that he |

carried in the erstwhile FDA but has also accrued him additional r1ghts of the Civil
Servants which he did not enjoyed in the erstwhile FDA.

Incorrect, Surplus employees are adjusted by the Adjustment Committee on
corresponding civil vacant positions falling to initial quota under Para 5(c) of the
provincial Surplus Pool Policy, 2001 preferably on their same cadres. The appellant has
also been adjusted in-the same cadre in which he was working in the FATA

" Development Authority (FDA) by keeping in view his seniority position and the

available vacancies, which is the first priority of the Adjustment Committee for any
surplus employee. The said same cadre adjustment from the surplus pool has not-only
preserved his former position that he carried in the erstwhile FDA but has also accrued
him additional rights of the Civil Servants which he did not enjoyed in the erstwhile
FDA. '

Incorrect, an appeal against any order of the Government should be filed within thirty
days of the communication of such order under Section-22 of the Civil Servants Act,
1973 and Rule-3 of the Government Servants (Appeal) Rules, 1986, while in the instant
case the appeal had been filed after 08 months and 08 days after the adjustment order of
the appellant and Respondent No.04 on 16-06-2021.

Incorrect, the Establishment Department had advised the administrative department in
the matter and the administrative department has issued a Speaking Order to the
appellant on 02-10-2023. '
Incorrect, a Speaking Order has been issued 02-10-2023.

Incorrect, a Speaking Order has been issued 02-10-2023.

Incorrect, on directions of the honourable Peshawar High Court in the WP No.3050-
P/2022, application of the appellant was examined by the Establishment Department
thoroughly and it was decided that there is no provision of readjustment in the surplus
pool policy, 2001. Moreover, the official has already been adjusted against the same
cadre in which he worked in the FDA and also the appeal was badly time barred. The
same was conveyed to the Industries Department and on the basis of these points; his
departmental appeal was regretted on 02-10-2023 through a Speaking Order.

No Comments.

" ON GROUNDS

A.

Incorrect. The adjustment order of the appellant is strictly in accordance with law and
policy of the Provincial Government governing the subject.

Incorrect, as stated above.

Incorrect, based on the misunderstanding of the referred articles of the Constitution by
the Appellant.

Incorrect, the appellant has concealed facts and has attempted to mislead the honorable
Court as the said requisition of the Industries Department had been placed on 03-01-2020
which is Seven (07) months before placement of the appellant in the Surplus Pool dated
05-08-2020 (Annex-II).This process is actually normal modus operandi on part of the

provincial departments under the “Austerity Measures” of the Provincial Government to-

obtain NOC from the Surplus Pool before starting to fill up their vacant positions and at
that stage, it had nothing relevant to the adjustment of the appellant as he was not even
placed in the Surplus Pool by that time.

Incorrect, the adjustment order of the appellant is strictly in accordance with law and
policy of the Provincial Governmeént governing the subject, and readjustment of the
already adjusted surplus employees against the principle of “expeditious adjustment” of
the policy ibid. ‘




~F. . Incorrect hence denied, the adjustment order of the appellant is strictly in accordance
with law and policy of the Provincial Government governing the subject, and the
Adjustment Committee ‘has adjusted the appellant in the same cadre in which he was
working in the Fata Development Authority (FDA) by keeping in view his seniority
position and the available vacancies, which is the first priority of the Adjustment
Committee for any surplus employee. The said same cadre adjustment from the surplus
pool has not only preserved his former position that he carried in the erstwhile FDA but
has also accrued him additional rights of the Civil Servants which he did not enjoyed in
the erstwhile FDA. Any ensual benefits of a certain cross cadre adjustment reaped up by
the employee concerned is merely by chance and there is no mala fide involved.

- G Incorrect, the appellant has once again tried to mislead the honorable Court. The referred (-
adjustment is a Cross Cadre adjustment which is not a first priority of the Adjustment
Committee for any surplus employee. Hence, the appellant and other senior Assistants

were of the wish to be adjusted against their same cadre at that time due to uncertain

career prospects involved in cross cadre adjustment while the Respondent No.04 was
willingly adjusted on the referred post. Any ensual benefits of the said cross cadre
adjustment of the respondent no. 04 as IDO (BPS-16) reaped up by the employee
concerned is merely by chance and there is no mala fide involved.

H. Incorrect, the appellant was adjusted in the same cadre in which he was working in the
Fata Development Authority (FDA) strictly in accordance with Surplus Pool Policy by
keeping in view his seniority position and the available vacancies, which is the first
priority of the Adjustment Committee for any surplus employee. The said same cadre
adjustment from the surplus pool has not only preserved his former position that he
carried in the erstwhile FDA but has also accrued him additional rights of the Civil
Servants which he did not enjoyed in the erstwhile FDA.

L The Respondents seek leave to raise additional grounds at the time of arguments.

In view of the above submissions, being devoid of merit and as already
| disposed of by the Hon’_ble Peshawar High court, Peshawar, vide judgment dated
22-02-2023 in WP No. 3050-P/2022, this Hon’ble Tribunal is most humbly prayed to
dismiss the instant appeal with cost and any other remedy as the Hon’ble Tribunal deems

_fit may graciously be allowed to the respondents.

N/ AA
Respondent No. 02
(AMER AFAQ)
: Secretary to
Through Government of Khyber Pakhtunkhwa,
(KALEEMULLAHBALOCH) Industries, Commerce &Technical
Special Secretary (Establishment) Education, Department
SECRETARY ESTABU_SHMENT | Wémﬂm-
Establishment & Adntinistralion _ _ Jedusiries, Commercs &

Department.

Respondent No. 03
(REHAN GUL KHAT
Director Industries

Khyber Pakhtunkhiwa, Peshawar.
BIRECTOR .

pctorate General of
Adustries & Commerea
hor Pakhtunkhwa, Peshawar
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© the Direciorate General, Indusiries & Commerce.

,!

.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
INDUSTRIES, COMMIZRCE AND TECHNICAL.

EDUCATION DEPARTMENT.
Dated Peshawar, the ... .,_(9_@6{1@' 2037
SPEAKING ORDER | o

. L . .
No. SO(LitYIND/2-335/DIC/2023/ .3393‘."15 « WHEREAS the Hon’ble Peshawar High Caurt Peshawar vide its
judpiment dated. £1.08.2023 in COC No. 354-P/2023 in Writ Petition No, 3050-P/2022 direcied that; "

“The instant contempt of Court petition is disposed of witl: direction 1o the
, respondent 1o decide the depurimental appeal/ representation of the petitioner within
a fortnight positively after affording opporsinsity of hicaring to the petitiovier”,

2

2 AND WHFREAS the petitioner Mr. Nlh:u' Alt, was warking against the post of Ass:sl:ml in Ex- FDA and

e rendercd surplus after dissolution of Ex-FDA and bis services wero placed at \he dispdsal UfSecﬂ:inr) Il:duslrlm

Commcrc: & Technieal Education Depariment for further adjustuent i in the Directorate General oflndustnes und

_ Comnierce agninst the vacant post of Assistant (BPS-16) in accordance wlth swgtus pool policy, the pehtmner

was appointed / adjusted against the post of Assistant {BPS 16) and assuml:d ihe chmw‘ as Ass:siamt (BPS-16) in

3. .- AND WHEREAS nﬂerappoinunent the pelitioner submifted del::iuﬂ‘mn'tal appeal far posting as Industrial

Cl Dc\ielopmenl Officer (BPS-16) which was forwarded to Establishment Department for view/ comments,

4iilAND wm:nw Establishment Department opined that the surplus paol policy s no provision For
mudjustmcm of'on empluyee once ndjustcd asper inw and palicy until he is ngnin rendered surjdus due to abolition
of post. efc. ' : *

-5 AND JYHEREAS an nppbrjluniry of personal hearing was afforded to the petitioner on 06.09.2023 in

light of eourt orders referred to in above para.

6 NOW ]’HER.EFOR.E Industries, Commerce & Techmcnl Edueation Dep 'rimen. regrets the appeal /

_ repn.scnlaucn af the petitioner a there is no provision in the surplus pool policy for readjustient of an empioyee
once pdjusted as per law and poli ley.

, _ L SECRETARY te
' o . ’ Govt. of Khyber Pakbtunkliwa .
Industries, Commerce & Technical Edueation -
Department, Peshawar -

_EmstNE'ébr'imﬂNm-sjsmzzf ' - Daléd 2 Ocjober, 2023

'Cupg forwarded for information the:- '
i. +  Director General, Directorate Genern| Tndustrics & Commerce, Khyber Pakhitunkhwa.

. it PS to Secretary Industries, Commexce & Technical Education Department.
©Oi. PS 1o Secretary Establishment Department with reference to their telier No. SD}} &AD)I-
o 3£2021/FDA dated 21/10/2021. - ' A

Beovigg 1t o e e,
_.L_I! [ M 1) .

ATTESTED. a’](, Indusies DG

'S
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TR A 7
5N GOVT. OF KHYBER PAKHTUNKEW A
ESTABLISHMENT & ADMN: DEPARTMENT '
(REGULATION WING)

Dated Peshawar, the August 05%, 2020

#o. SO(OEMYE&AD/3-18/2020: In terms of Section-4 of the “The Federally Administered
Tribal Areas Development Authority Regulation (Repeal) Ordinance, 2020”, ihe Competent
Authority is pleased to deciare the following 94 employees of definct FATA Development
Authority as “Surplus™ and place them in the Surplus Pool of Establishment Departinent for their
turther adjustment/placement as per policy in vogue w.e.f. 20.04.2020:-

S.o. _ Name Designation aPS
Arshad Khan Afridi Manager (IT) i8
Muhaminad Jamil iKhan ACO SWA 1y
Muhammad Tariq khan ACO Mohmand 17
Abdut Ghaffar ACO Bajaur i7
5 I Niaz Bahadar ACO Kuiram . 17 .
A 6 | M. Hais Shah ACO Orakzai T
7] Tufail Ran Khalil ACO Khyber : 7
. -8 Muhammad Hamayun Khap ACONWA 17
% | Mr. Muhammad Saud AM (M&E) _ f 17
10| Nihar Alj Assistant ) 16
1| Shahid Assistant 5
2.1 Mazhar Al Shah - _ Assisiant ) - 16 ] .
13. Farman Ali Afridi Assistant [ 16
i M M. Sadia Jf:!larigir Assistant ' .'16 |
15. Mithemmad Aif:if Khar Assistant : 15 '
16| isman Tariy .l Assistant 3¢
7 ?a}‘;eqm Ullab ' | Assistant ' o
]_8‘ _Lxllqman _Ha'lir-_‘.cm - /-\.Iss_isi_a.nt : s
19 Sl‘.z}.kéci Ahmad™ o Assistam o i
20. 2;151_3’&‘-1'_ ud Din Assistant | ' ' 16 ;
23| Altaf ur Rehmian T Conmipuater Operator 16
22. 1 Nasrullah Khan o Camputer Operator 16
23] zahidultah Computer Operator 16
fiﬁf‘fﬁ? S 244 Peroz Sha . 1 Computer Operator 16
) | 25. Fawad 'i.':us.sain W han Computer Operalor
26 ?‘1-'_-iiﬁ.hﬁ”.--e~f-\f£iil1. ) ‘Computer Operator
. l Cam p.)u Ler Speratit
S S




,93_0' Nadia Salahuddin Computer Operatar 16
3L %yed Adnan Al Shah Computer Operator - 16
32| Habib ur Rehman Comput& Operator - 16

33 Inamultah Kundi Computer Operator 16

"] Mhammad Fawad Computer Operator 16.
ﬁ‘m‘jﬁ Saqib Zaman Computer Operator 16
: Tﬁq';zsﬁ Al Computer Operator 6
}-"*?}:«jwﬁ Shah Computer Operator 16
r‘ﬁfﬁi Jabbar Computer Gperator 16
};3\*&'3 Shah Said Computer Operator 16
«Reidar Bakht Computer Operator 16
. Sekir Utlah Computer Operator” 16
Q-:Sg:ﬂhid Jamal Computer Operator 16
~§ dihammad A ftab Khan Driver 5
SHah Hussain Drivet 5
 Mukammad Tahir Driver 5
ﬁ"-;_?\ Heider Raza Driver 5
. : Neor Khan Driver 5
- __ Muhammad Junaid Khan Driver 5
Sami Ullah Driver ‘s
Kachkol Khan Driver 5
finran Ullah Driver 5
Ak Gul Driver 5
Abdul Sami Driver 5
dianzoor ur Rehman Driver 5
Shabir Jan Driver S
Hidayat Ullah Driver 5
Saleh Khan Driver 3
Munir Khan Driver 5
Bilal Khan Driver 5
Abdul Wahid Driver 5
ihsan Ullah Jan Driver 5
Syed Qasim Driver .S
Raza Gul | Driver S
Pir Ullah Driver 5 /
65. Inamullah Naik Qasid 2(
~]
661 tkram Uliah Naib Qasid 2 4
67-| Sharbat Ali Naib Qasid 2
68. | Abdur Rehman 2

Naib Qasid
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—_— —
. || Naib Qasid
— .

_ —_— —
A Naib Qasid
——
Sanitary Worker
Naib Qasjd
—_— —_—
: S. Aftab Shah - Naib Qasid
Stukrullap Naib Qasid
! Adeel Ahmad Naib Qasid
X :'““‘—:——T-—‘—'—“"‘—'——-—--'““—-————"—-——-—‘—‘—'———--‘ ——
’3 "6‘;’ Akhtar Zep Naib Qusiqd
T st N
H # Saifur Rehman
i 5-_ 8 ] I
TN D
i S.Musanat Shap,
; :

Naib Qasid
Sanitary Worker
Naib Qasid
Naib Qasid
Naib Qasid
Tageer Ahmad ,
T
Amjad Hussain _

Nail Qasid

St [ SNy S

i,

[t N

Naib Qasid ) ' o
T T ————— _ —_—
" § Muhaminad Asag : Naib Qasid S _ : y

Naib Qasid
86. ! Mugadar Khan Naib Qasid
. AL ; Liaqat Ali Chowkidar |2
88.} Rehmat ylla) i i '
P Ral h Naib Qasid : 2
— T e Q .
e-—————-——_________“___—-——-—-ﬂ_______ﬁ_.___.____
50. Hazrat Ngor '
£ 21
. Naib Qasid
I P o
j tntikhab Hussain Naib Qasid
By 93‘;' Hazeat Umar Naih Qasid _
-1 Liagat Al Naib Qasid I
—-_—-—_____—__—___"—-—-______.___—-_-______\——\___-._.. " ____———-—___‘____H
In order to engure broper and éxpeditious adjustmenl‘/absorption of the above
=mentioned surplug staff,

Dcp_ut_v Secretary (Establishment

) Establishment
ciaved as focg] person to properly monitor

Department hag been
the whole process of

adjustment/ absorption of the
Consequent upon above, alj {he above surpius staff alongwith thejr original record
¥ SSvice are directed ‘to report

to. the Deputy Secretary (Establishment), Establishment

“Department Tor further necessary aclion,

" ' " CHIEF SECRETARY
k ' : . ' GOVT. OF KHYBER PAKHTUNKHWA
'Eadst: |V e livey _ :
:f;r Copy to:- . _
e . Addiiiona] Chier Secretary, P&D Department,
B 2. Senfor Member Board of Revenue, :
i 3. Principal Secretary (o Governor, Khyber Pakhtunkhwa, ' /
; 4. Principal Secretary 1o Chjef Minister, Khyber Pakhtunkhwa,

. S.OAl Administrative Secretaries, Khyber Pakhtunkhwa
k 6. The Accountant General, Khyber Pakhtunkhwa
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

SERVICE APPEAL NO. 582/2024

NIHAR ALT .....cccceeeneenens APPELLANT

VERSUS

GOVERNMENT OF KHYBER PAKHTUNKHWA &
OTHERS....c. i e e e RESPONDENTS

., AFFIDAVIT

| I, Rehan Gul Khattak Director (BPS-19), of Industries & Commerce,

. . Khyber Pakhtunkhwa, Peshawar do hereby solemnly affirm and declare on oath that the
~ contents of the accompanying comments/ reply are true and correct to the best of my

knowledge and belief and nothing has been concealed from this Honorable Court. It is
further stated on oath that in this Appeal the answering respondent have nelther been
placed Ex-Parte nor their defense has been struck off/cost.

LL: 0346-8208525
DRECTOR - o

t
ﬁlrecturate General
rdustries & Commerce

Kh‘yber Pakhiunk7a, Peshawarl
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: DIRECTORATE GENERAL OF INDUSTRIES AND COMMER.CEKHYBER O
PAKHTUNKHWA, PESHAWAR,
Government Printing Press Buildine Shami Road, Peshawar. (091) 9210234

AUTHORITY LETTER.

“ Mr. Muhammad Mansoor, Assistant Director Litigation (BPS-17),
Hf'erl'S Office Peshawar is hereby authorized to defend Secretary Industries, Commerce and Technical
Education Department, Khyber Pakhtunkhwa, Peshawar (Respondent No.02) and Director Industries and
Commerce Khyber Pakhtunkhwa Peshawar (Respondent No.03) in the Service Tribunal, Khyber
Pakhtunkhwa Peshawar and to submit any documents on behalf of the aforementioned respondents

whenever required by the Honourable Court in Service Appeal No.582/2024 in the case titled as:

NIHAR ALI
VERSUS

GOVERNMENT OF KHYBER PAKHTUNKHWA & OTHERS.

Respondent No 02

/4L\U“\/
Amer Afaq,

Secretary Industries, Commerce & Tech:
Education Department, Khyber Pakhtunkhwa,

Secretary to
Peshawar. ‘Gt of Khyber PAkIURKNS,
ndustries, Commarce:®
Technical Education Depit
"Respondent No. 03 -

-Rehan Gul Khattak,
Director Industries a

Khyber Pakhtunkfiwa, Peshawar

4DIRECTOR «

DBlractorate General of A
Irtdus,mes & Commeree
' Kmta?akhumwhwa, Peshavae




