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From; The District Police Officer. Karak.
S<. .'viOL- 'IVili taiialTo: The Registrar,

Khyber Pakhlunkhwa, Service Tribunal 
Peshawar.

I/ vy *N♦,

dated Karak the if ■—f o --No. /2024

Subject: SERVICE APPEAL NO. 1676/2024 TITLED MUHAMMAD ASIF VS 
REGIONAL POLICE OFFICER KOHAT.

Memo:

It is submitted that the record of this office was thoroughly (.h'^;kod rio 

record pertain to appellant was found. From the perusal of Service Appeal 1 s clear 'n.-}; 

the appellant is on the strength of district Kohat police and punishment is nlsc' awarded by 

District Police Officer. Kohat.

It is. therefore, requested that the subject service appeal may kindly be seni 

to District Police Officer Kohat for drafting of para-wise comments, please

Enel;( Scr/icu appeal in original)

DLiCE OFF'C' R. KARAK

/
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD). KHYBER ROAD.

PESHAWAR.

No.

of 20Ai^PEAL No

Apellant/Pctitioncr

Versus

L....2:^..£-„0..KoVat
RESPONDENT(S)

cr — 6^
Notice to Appoltant/Potit*'

......

.0^UllUi

Take notice that your appeal has been fixed for Preliminary hearing.
replication, affidavit/counter affidavit/record/arguments/order before this Tribunal^n, a iiaavit/c<

So, aton

You may, therefore, appear before the Tribunal on the said date and at the said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

—^^^^=gjlemstrar,
MjChyber PakhtuitKnwa Service Tribunal, 
/ Peshawar.

Officer
KanK
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1 /2024Service Appeal No.

MuhamnKid Asif S/o Zahir Shah. 
Police Korce, Kohat.................... Appellant.

VERSUS

The Regional Police Officer, 
Kohai Region, Kohal & other Respondents.
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BEFORE THE KHYBER PAKHTUjNKHWA SERVICE TRIBUNAL, PESHAWAR

/2024Sen'ice Appeal No.

Muhammad Asif S/o Zahir Shah. 
R/o Paya Jaykia, Kohai.
Ex Constable Beit No. 1538 
Police Force, Kohat.................... .Appellant.

VERSUS

The Regional Police Officer, 
Kohat Region, Kohat.

Respondents.The District Police Officer, Karak

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER 

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 READ 

WITH RULE 11 OF THE KHYBER PAKHTUNKHWA POLICE 

RULES, 1975 AGAINST THE IMPUGN ORDER OF 

RESPONDENT NO.I VIDE Endst. NO. 6995/EC DATED 29-08- 

2024 WHEREBY HE REJECTED THE DEPARTMENTAL 

APPEAL OF THE APPELLANT PREFERRED AGAINST THE 

IMPUGNED ORDER OF RESPONDENT N0.2 OB NO. 264 

DATED 12-05-2022 WHEREBY HE IMPOSED UPON THE 

APPELLANT MAJOR PENALTY OF DISMISSAL FROM 

SERVICE WITH IMMEDUTE EFFECT.

:

Respected Sir,

Appellant humbly submits as to the foltowing:-

Thai appellant was enrolled in Police Force in the year, 2015.He has 

about 10 year at his credit.

That appellant was booked in case FfR’ N0.133, dated 05-03-2022 

under section 9D KP CNSA, Police Station MRS, Kohat on certain
2.



flimsy and concocted accusation. Appellant was arrested and put up 

behind judicial custody till order of acquittal dated 14-06-2024.

Copy of judgment of acquittal is attached as Annexure-A.

a

That it is pertinent to brin§ into the notice Of Hon’ble Tribunal that the

under legal obligation to notify the appellant as
3.

competent authority was 

suspended under the rules (CSR-394) and wait for the outcome of the

Criminal Trial, but he failed to comply with CSR-394 and got him

suspended but also without waiting for the outcome of the Criminal 

proceedings; directly imitated departmental disciplinary proceeding 

against the appellant, which culminated into the dismissal order of the

appellant dated 10-08-2022.

That appellant was served with charge sheet and statement of allegation 

dated 14-03-2022 (Annexure-B) to which he submitted reply 

(Annexure-C). Appellant was not associated with inquiry proceedings i>y, 

and the whole inquiry procedure was conducted in the absence and at the

4.

back of the appellant. No witness has been examined in presence of

examination in circumstance could notappellant. The question of cross 

be raised. Appellant does not know as whetlier the inquiry officer has

examined any prosecution witness or not.

That appellant was served with final, show cause notice No.3421/PA 

dated 01-06-2022 (Annexure-D) without providing him copy of the

inquii7 report. Appellant submitted reply to the final show cause notice

(Annexure-E) wherein he again Requested the competent authority to 

stop the Inquiry proceedings till the decision of criminal case but no 

heed was paid to the legitimate request of the appellant and vide

No.264 dated 10-08-2022 and Endst.impugned order OB 

N0.9273-75/PA dated 12-08-2022 (Annexure-F), appellant was

service with immediatepenalized witli major penalty of dismissal from 

effect.



That it is worth mentioning that appellant has also requested RTI Kohat 

for directing tlie concerned authorities to provide copy of the inquiry 

repoil (Annexure-G) but that too was not complied with.

. 6.

That it is also worth mentioning that appellant also requested the Trial 
Court for requisitioning the inquiry report (Annexure-H) and despite of 

the directions of the 'I'rial Court, the inquiry report was not submitted 

before the Trial Couil.

7.
^ i>V.

That it is also pertinent to bring into the notice of this Hon'ble Tribunal 
that appellant was in Jail therefore, the father of the appellant through a 

separate application requested the respondent No.l for initiating denovo 

inquiry piocecdings through transparerrt and legal prescribed procedure 

(Annexure-1) but the same was not responded and no proceedings were 

initiated.

8.

That appellant immediately after acquittal from criminal case and being 

aggrieved from the impugned original order OB No.264 dated 

10-08-2022 and Endst. No.9273-75/PA dated 12-08-2022, submitted
which

0.

departmental appeal before the respondent No.l (Annexure-J) 

has now been rejected vide Endst No.6995/EC dated 29-08-2024 

(Annexure-K) hence, the present appeal inter alia on the following 

amongst other grounds;

G R (0 U N D S

That the penal authority has not treated the appellant in accordance with 

law, rules and policy and acted in violation of Articles 4, 10-A, 25 and 

27 of the Constitution of Islamic Republic of Pakistan, 1973. Appellant 
has been penalized with major penalty on the ground of being allegedly 

involved in a criminal case. The Criminal case has been decided on

A.

14-06-2024 and appellant has been Honorably acquitted from the
more in the field,charge. In circumstance the base of charge is no 

therefore the whole superstructure built upon the alleged departmental
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proceeding has no legal sanctity and is liable to be set aside by re

instating the appellant with all back benefits.

. !

That it has been repeatedly held by the Hon,ble Supreme Court of 

Pakistan, Service Tribunal and High Court that when an accused is 

acquitted ofihe charge on which the departmental proceeding have been 

initiaed; re-instatemeni of civil servant is a rule. Wisdom may derived 

from reported Judgment as to the following:-

B.

When facts and circumstances of the criminal case and disciplinary
Civil Servant entitle for re-instatement...proceeding are the same.

(2011 TD 164). Acquittal from criminal charge. Re-instatement is a Rule
under Article 4 and 25 of the Constitution, 1973.1997 PLC (CSj 752.

Dismissal... Registration of FIR... Acquitted... Such dismissal could not be 
insisted to be retained In field (2009 PLC (CS) 471,1986 PLC (CS) 130.

2001SCMR 269, 2003 PLC (,CS} 814, 2002 SCMR 57.
;

Charge of Corruption... Dismissed...Acquittal by competent court of • 
law....Civil servant shall be deemed not to have committed the charge 
offence....Authority would be bound to re-instate the civil servant. (2013 
PLC (CS) 1398(a) (b).

Acquittal of civil servant from a criminal case. Civil servant in case of 
acquittal was to be considered to have committed no offence because 
the competent criminal court had freed/cleared him from accusation or 
charge of crime. Such civil servant, therefore, was entitled to grant of 
arrears of his pay and allowances in respect of the period he remained 
under suspension on the basis of murder case against him. 1998 SCMR 
1993.

Where the departmental proceedings were initiated only on the basis of 
criminal charge, which was not subsequently proved In the competent 
court of law and resulted in acquittal. Order of service Tribunal 
upholding the order of compulsory retirement by the department was 
set aside by the Supreme Court. PLD 2003 SC 187.

Thai ihe impugned order has been passed in violation of the law laid 

down by the Hon'ble Supreme Court of Pakistan which provides that in 

case of major penalty and factual controversy, regular inquiry 

obligatoiy and in absence of regular inquiry penal order of major penalty

C.

was

.1
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3
(dismissal from service) cannot be clothed with validity and was liable

alone.thisstruck downbeto scoreon

PESHAWAR-HIGH-COURTCitation Name :2039 PI-C(CS) 224 

Side AppeSlant j SALEEM WAZIR PROFESSOR COMMUNITY MEDICINE 

Side Opponent: GOVERNMENT OF KHYBER PAKHTUNKHWA

Major penaity, imposition of-—Requirements—Any disciplinary proceedings 
r-iidiinc to misconduct of an empioyee/officer of any department which 
entails’mBfOr penalty of removai/dismissal from service must be inquired 
through regular inquiry which cannot be dispensed with in matter where 
controversial facts and ticklish questions are involved.

Citation Name : 2019 PLC(CS) 475

Side Appellant: IQBAL HUSSAIN

Side Opponent; FEDERATION OF PAKISTAN through Secretary Ministry of 
Information and Technology, Government of Pakistan

KARACHI-HIGH-COURT-SINDH

Holding of regular inquiry in case of imposition of major penalty was 
prerequisite and mandatory condition.

Thai Section 16 of the Civil Serv'ant Act, 1973 provides that every civil 
servant in case of misconduct is liable for prescribed disciplinary action 

only in accordance with law. It has also been settled down by the 

Hon'ble Supreme Court of Pakistan that when law prescribes something 

to be done in a particular manner, it has to be done in that manner or not 
ai all. In ihc instant case no prescribed procedure has been adopted by 

the competent authority and as well by the inquiry officer. On this 

alone the impugned order is liable to set aside.

D.

score

That appellant was in Jail but he was not associated with inquiry 

proceedings and ho prosecution witness has been examined in his 

presence and what to say the opportunity of cross examination ? The 

inquiry officer has totally failed to collect an iota of incriminating 

evidence against the appellant. In absence of any incriminating evidence 

how a civil servant can be penalized with major penalty and that too of

P,



Q
dismissal from service therefore, this Hon’ble Tribunal is under legal 

obligaiion lo interfere with and set aside the impugned'order.

That the basic concept of penal order was the formation of issues, its 

detennination and reason for determination but the same are absolutely 

missing as evident from the context of the impugned order, which is' 

against the provisions of General Clauses Act, 1897.

F.

That appellant was served with final show cause notice without 

providing copy of inquiry report plus incriminating documents (if any). 

The appellant has been condemned unheard. No opportunity of personal 

hearing has been provided to him. The impugned penal order passed by 

the competent authority is flimsy in Its ijature and does not provide legal 

jListillciiiion for imposition of major penalty. On this score as well, the 

impugned penal order is liable to be set aside.

G.

That appellant submitted his departmental appeal after acquittal from 

criminal case in accordance with the principle laid down by the Hon'ble 

Supreme Court of Pakistan in a Judgment reported as PLD 2010 SC 

695 that “It is unjust and oppressive to penalize a civil servant for not 

filing his departmental appeal before earning his acquittal in criminal 

case which had formed the fiinction for his removal from 

scr\ ice.....'\ppeal beibre Service Tribunal was not banned by limitation.”

H.

That the well-known principle of law “Audi altram Partem” has been 

violated. Tliis principle of law was always deemed to have .embedded in 

every statute even thougli tliere was no express specific or express provision 

in this regard.

1.

....An ad\erse order passed against a person without affording him an 

opportunity of personal hearing was to be treated as void order. Reliance is 

placed on 2006 PLC(CS) 1140. As no proper personal hearing has been
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aftoi decl to the appellant before the issuing of the impugned order, therefore, 

on this ground as well the impugned order is liable to be set aside.

The Executive have to show source of authority:-

The Executive Is not above law and it must, on challenge to its action, 
show the legal authority from where it derives the source of its authority. 
In case the executive fails to show the source of its power, its acts, as so 
far they conflict with legal protected Interests of Individuals, must be 
declared by courts Ultra vires and without jurisdiction. ( PLD 1990 Kar 9].

Things must be done in prescribed manner or not at all. Expressio
unius est exclusion aiterius..... When an action is required to be done in
a particular manner that must be done in that manner only or not at all.

Thai appellant is jobless since his dismissal order and under heavy 

financial burden therefore liable to be re-instated with all back benefits.
Re-instated employee would be entitled to back benefits as a matter of 
course unless employer is able to establish by cogent evidence that 
concerned employee had been gainfully employed elsewhere. In this 
respect, initial burden would lie upon the employer and not upon the 
employee to prove that such employee was gainfully employed during . 
period of termination from his service. 2010 TD (Labour) 41.

J.

Civil servant who was dismissed from service through arbitrary and 
whimsical action of the government functionaries and re instated 
through judicial order of Service Tribunal would have every right to 
recover arrears of salaries by way of back benefits due to them during 
the period of their dismissal and re instatement. It would be very unjust 
and harsh to deprive them of back benefits for the period for which they 
remained out of job without any fault on their part and were not
gainfully employed during that period.....Supreme Court allowing their
appeal and directing payment of back benefits to the appellant. 2006 T 0 
(SERVICE) 551(a).

Citation Name : 2018 SCMR 376 SUPREME-COURT

Side Appellant : KHAUD MEHMOOD ■' v.

Side Opponent ; STATE LIFE INSURANCE CORPORATION OF
*•*:

Sched., S.O 12(3)— Permanent employee---Dismissal without 
assigning reasons—back benefits , entitlement to—Appellant's 
services were terminated without assigning any reason whatsoever, 
which lermination was found illegal by the Labour Court as well as by 
the LTfour Appellate Tribunal—-In terms of Standing Order 12(3) of 
the ~i.i ^’dule to the Induotrial and Commercial Employment (Standing 
Oio''.ri) Ordinance, 1968, the services of a permanent employee could
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(a)
l)e terminated only by giving explicit reasons-"Supreme Court ordered 
payment of back benefits to the appellant for the intervening period 
between his date of termination and date of his reinstatement in
f.ei vice.

SUPREME-COURTCitation Name : 2018 PLC 182

Side Appellant : KHALID MEHMOOD

Side Opponent: STATE LIFE INSURANCE CORPORATION OF
PAKISTAN ' • ■ • ■

Reinstatement in service-—back benefits —Employer obtaining • 
consent from employee to forgo back benefits as a condition for 
|•eil^statement---Practice of obtaining such consent from employee 
was deprecated by the Supreme Court.

Burden of proof:-
Burden of proof .lie is on authority to prove misconduct. [1997 SCMR 1543).

Burden of proof lies on the department for communication of orders. [1994 PLC 
(CS) 46).
Burden of nroof on the prosecution to prove the charge.

I

The law in the country is still unchanged and is governed by law of Qanoon-e- 
Shahridai in Vogue and by virtue of the same, we have to see, that it is for the 
prosecution to establish the guilt of the person and if it fails to-do so, the result is 
that benefit goes to the accused of the said failure.

if the allegation against the accused civil servant/employee is of serious nature 
and if he denies the same, a regular inquiry cannot be dispensed with. In such a 
case, the initial burden on the department to prove the charge, which cannot be 
done without producing evidence [1983 PUC (CS) 211 + 1997 PLC (CS) 817 (S.C) +

SCMR 1543).1997

■To be akin to one required in crimirtal cases. 
it is significant that while referring to civil servant, who is being proceeded against 
under the Govt: Servant (Efficiency arfd Discipline)-Rules the word "accused" has 
beet) used which indicates that the proceedings conducted by the inquiry officer 
are akin to a criminal trial (1996 SCMR 127). A person is presumed to be guilty of 
misconduct if evidence against him establishes his guilt. The use of the world 
"guilty" is indicative of the fact that the standard of proof should be akin to one 
required in criminal cases [ PLD 1983 SC (AJ & K) 95).

Standard of proof.

Prosecution to stand on its lees to prove the allegations.
Accused is stated to be a favorite child of law and he is presumed to be innocent 
unless proved otherwise and the benefit of doubt always goes to the accused and 
not to Che prosecution as it is for the prosecution to stand on its own legs by
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proving all allegations to the hilt against the accused. Mere conjectures and 
prosun-ipiion, however strong, could not be made a ground for removal frorn
service of civil servant (1999 PLC (CS) 1332 (FST)]....Unless and until prosecution
proves accused guilty beyond any shadow of doubt, he would be considered 
innocent [1983 PLC (CS) 152 (FST)].

Thai appellanl would like lo seek the permission of this Hon'ble 

IVibunal u> advance more grounds at die time of arguments.

K.

Prayer:

On acceptance of this Ser\'ice Appeal, this Hon'ble Tribunal may 

kindly be pleased to;

Declare the impugned orders dated OB No.264 dated 10-08-2022 

and Endst. No.9273-75/PA dated 12,08-2022 and Endst No.6995/EC 

dated 29-08-2024 as illegal, unlawful, against law and rules on policy 

on subject and set aside the same.

(i)

Direct the respondents to reinstate the appellanl into service with all 

back beneiits.
(ill

(iii) Any other relief as deemed appropriate in the circumstances of the 

case not specifically asked for may also be granted in favour of the 

appellant.

Through
As\

Ashraf Aii Khattak 
Advocate,
Supreme Court of Pakistan

AM Bakht Mughal 
Advocate,
)iigh Court, Peshawar

/2024Dated :



r

f-

(g)
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

/2024Service Appeal No.

Muhammad Asif S/o Zahir Shah. 
R/g Paya Jaykia, Kohat.
Ex Constable Belt No. 1538 
Police Force, Kohat....................

f.

Appellant.

VERSUS

The Regional Police Officer, 
Kohat Region, Kohat &. other. Respondents.

A F IM 1) A V I T

I, Muhammad Asif S/o Zahir Shah. R/o Paya Jaykia, Kohat. Ex 

Constable Belt No. 1538, Police Force, Kohat do hereby solemnly affirm 

and declare on oath that the contents of this service appeal are true and 

ciH-fcci to the best of my knowledge and belief and nothing has been 

concealed from the notice of this Hon'ble Tribunal.

ENT

. f
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SPLNo.105 df2022 t

' Vs Muhammad Asif etcI

i \c \
V- !iJIN THE COURT OF KHALIP HUSSAIN

ITIONAL SESSION JUDGE-WCPC/JSC, KOHAT
/J

r;
t• 7 < iiV. I

; CASE No.lOS/CNSA of 2022 ii
J

24.05.2022Date of Institution: ii
\

14.06.2024Date of Decision: r-I

t,

i,Muhammad Asif s/o Zahir Shah, r/o
{AccMsed

The State Versus
■ K

►

Paya Jawaki,. Kohat 

Facing Trial) .
H

i , • Piomeen s/o Zari Badshah.r/o Khial Mat 

Khei Kalay Palosa Sar 

(Absconding accused)

(
A.*

i

. >
Orakzai.;

i

FIR No.t33. Dated 05.03.2022. U/s 9D KP CNSA. OF PS Cantt Kohat. ,
I•# .rUDGMENT;

14.06.2024

Accused named above has faced trial in case FIR No.l33, dated-1.

05.03.2022 U/S 9D-KP CNSA, PS MRS, Kohat.

2. Brief facts of the prosecution’s case, as per contents of FIR, are that

05.03.2022 at 16:45 hours, complainant Ayatullah Khan Bibar 

. SHO alongwith other police’ contingent, has laid a picket 

(Nakabandi) at Nls^ Chowk, in tlie meanwhile a motorcar bea'ing 

Registration No.PC-9.44/Islamabad coming from Ublan camp .tide 

-stopped. Alongwith the driver another person was also sitting on 

the front seat in the said Motorcar. Both of them were deboaided

I

-<
.1
,1
-.1

:i
on

t

ii
/ •
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i;

I

*
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- ' title: State Vs Muhammad Asif

■ •
»

t

I

y V

' fi’pin-.the itiotbrcar, wherein, the driver disclosed his name' as 

•'Muhammad Asif s/o Zahir Shah r/o Paya Jawaki, who on cursory 

interrogation was found to be an employee of the same departcaeht 

(Police department) wliile the person sitting next to the diiver 

disclosed his name as Muzammil s/o Jaraeel r/o Togh Bala 

(absconding accused), nothing incriminating was recovered from the 

their personal search, however, search of the motorcar led to the
I

recovery of 21 packets of chars, from the boot/Digi of the motorcar,

>

1
' 1

i

i!
Ir
i

)

f
•- t

eaca packet weighing, 1200 grams, 25200 grams in total.
;■

\ j

. packets and sealed thesameintoparcelsNo.I to21 forsendingitto

iii

I 4 A

•i

'iI
1!

FSL while the remaining stuff was sealed into parcel No.22. Both the 

accused were apprehended, Murasila was drafted and sent to Pblice

I
>1. i!

Station for registration of FIR. Hence tire case in hand. )|
.-A

f
During the course of investigation, one Piomeen who also arrayed as an3.

accused in the case on the allegations that it was he who delivered the said ( I.

X

chars to both the aforementioned accused.
y

itAfter completion of necessary investigation, complete challan 

against accused Muhammad Asif was submitted while challan u/s

4. i
;.i1

u
512 Cr.P.C was submitted against the absconding accused Piomeen. I

•
Separate challan under the Juvenile.Justice System Act, 2018 was ■A

!! i?•I

I. submitted against accused Muzammil, being juvenile. Accused

■ Ul IHUt ilfli?')
0//

■•' lj<^m*'£DC0Pwrifi3wnKnHflf

I :|
¥i-.1 II l!I ■I iI:I tV4\
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Title; State Vs Muhammad AsifI
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I

\\

Muhammad Asif was provided copies within the meaning of section 

• 265-C Cr.P.C and charge against him was framed on 07.07.2022, to 

which he pleaded not guilty ^d claimed trial. Resultintly 

prosecution was asked to produce evidence.

. t

(
j

5. In order to prove the case, prosecution has produced as many as 

Nine (09) witnesses and following is the gist of their statements;I

i) Sami ur Re/iman JHC Posted at casualty KDA Kohat '
i:'I
t.

(PW-1). deposed that he reduce the contents of Muiasila
* tt

into FIR ExPA. The wimess next stated that he kept the 

case property in roaal khana of Police Station and parked 

the subject motorcar in the Police Station premises. To this
t

effect, he also made relevant entries in the register No. 19. 

Aimal 206 Police Siafion Cantt Kohat (PW-2L who: took

t

I
)

• !

II

. .. . H)

the Murasila to Police Station for registration.of case; 

iii) Muhammad Taliir.S7/LHCPolice Station Jawaki (PW-^l
A

*,
•j'

ih. who took the sample parcels to FSL Peshawar.

• . 'tv) Naseeb iir Rehman SffO Police Station Jawaki. fPW-4). ' (-
•i

i

.deposed that.he submitted interim' challan against accaiscd I

)
1

Muhammad Asif and Muzammil as ExPK.

I
V) Ayatullah Khan SHO Police Station Shah Salim District

Karak (PW-S). being complainant of the case, when .-il ;
j
nappeared before the court, he reiterated his previous stance 

. in the shape of Murasila (ExPA/1), recovery memo (EiPC)

'^amSilDiCHElRHEC^'

.EUAHb^EOC^PlHr- P.p;»ICH KOHtrJ •

;

\
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J

I!ft
.f %
•1 • I:

ai; I
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Title: State Vs Muhammad Asif

!

and card of arrest (Ex.PW.5/1).

S/ta/Ja Hussain ASIPolice Station KDA Kohat, (PW-OS),Vi)
!

being marginal witness, he endorsed his association! with

which,vide- (ExPC),recovery memo • I
I

••• complainant/seizing officer took into possession, one 

motorcar No.P.G-944/Islamabad and twenty'one 

;packets charsj-each weighing 1200 gram, 25200 grams

1
I
I

j*.

•■VI
i .. >• V

I . !

in total.I

) . vii) . Shall Doran SHO Police-Station Usiarzai Kohat :

t7j, who is the investigating officer of the present case; Thet
i;
1
.1

t following documents were exhibited, during hiI

statement;
>

> Ex.PB is the site plan.
/•-,V

the application for obtaining police> Ex.PW-7/1 isi

custody of accused facing trial.
!

/ •
:i. > Ex.PW-7/2 is the information regarding the

\ • I
accused Muhammad Asif being police official.

> ExPW-7/3 is the application for recording
I

confessional statements of accused facing tria).

> ExPW-7/4 .is (he application for sending; the
'1

sample to FSL.

^ > ExPW-7/5 is the route certificate.

' '^fCl/inj mlinftUfc \ > ExPZ is the FSL report.
' dPfI / P'S JUL > ExPW-7/6 Is the memo for nominating Piomeen

COPiKHSatNCHKOHAlj .
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s/o Zari Badshah as accused.

> ExPW-7/7 is the notice u/s 160 Cr.P.C.

> ExPW-7/8 is the docket to DPO for arrest of
i

.1

accused Piomeen Khan. \i

1!
> ExPW-7/9 is the application for issuing warrarttu/s 

204 Cr.P.C against accused Piomeen Khan.

>\^ExPW-7/iO is the application for issaing 

proclamation notice u/s 87 Cr.P.C.

> ExPW-7/11 are the daily diaries No.13 and 19

;
f

i Idated 05.03.2022.1

;! > ExPW-7/12 are tlie daily diaries No.3 and 13.I'

♦ :

> ExPW-7/13 & ExPW-7/14 are the Mad No.7,S and

16 dated 05.03.2023.

> ExP\V-7/15 is the Mad No.20 dated 14.02.2022.
I

ExPW-7/16 is the mad No.09 dated 14.02.2022.i >k
•I

> ExPW-7/17 is the documents of Rent A Car ofTice' t
.i

regarding the motorcar in question.

Mubasshir Khan s/o Naseem Khan r/o C-hariviii)

■whoRisaldar Haneu Road Kohat (PW-08). I

deposed tliat in his presence Muhammad Shareef 

KJian, entered into contract -with one Qisim, 

of Saif Affidi Rent A Car, regarding the

!;

/ •(
!'

manager

motorcar No.PC-944. in lieu of monthly Rent i-e

■ '

Rs.40,000/-.

^06 jul 2::)
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f Muhammad Oasim fmanaeer of SaifAfridi Rent AiCar)i ix)
I

(PW-09), who depesed that he entered into a rent 

. contract ExPW-9/1 with Muhammad Shareef. The witness

}
I

};

! ;;17.02.2022. accusednext testified that on ; i:
i!

•Muhammad Asif came to his office and rented oiia the 

' motorcar No.PC-944 in lieu of Rs.70.000/- fpc one 

month and paid Rs.8000/- on the spot.

I

I
1

f

;

6. - After closing the prosecution’s evidence, the accused facing trid has

been examined u/s 342 Cr.P.C, wherein he denied the allegation of 

the prosecution’s case and has refused to produce defense evidence 

;, . or to give staterrient on' bath. Thereafter, arguments of learned yj

- defense counsel and DyPP for tlie State were heard.
. ** .* ** • **

7. ': • Learned PyPP has argued that prosecution has proved, itsi case^W' .... ..

against. the accused facing trial tough trustworthy and

unimpeachable evidence. He further submitted that all' the

prosecution witnesses have provided consistent statements and they

are one voice regarding the recovery of narcotics and presence of

accused Muhammad Asif and accused Muzanimil (abscmading

juvenile accused) at the spot. He further submitted that in narcotics

cases, presumption is in favour of the prosecution and rebuttal of

which is on the defense. There is nothing on the record that the 

\
complainant and other witnesses have any ill will against the

1 I
5

Ij!:
* ‘I

!;
W

•• * •

i
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I

accused. He further argued that in case of recovery of narcotics, 

minor contradictions in prosecution case are negligible and did not 

strike the route of prosecution case. He stressed that factuhn of 

'recovery of chars find mention in murasil^ FIR ^d recovery memo 

. ' which is further supported by positive FSL report. He arguec: that 

. police officials are as much competent witnesses as private persons 

' unless and until any malafide shown on their behalf. He fiirther 

submitted that prosecution has proved the safe transmission of case 

property from the spot, its safe custody in Malldiana and safe 

transmission of samples to FSL. He lastly submitted than the 

prosecution has proved its case against the accused facing trial 

beyond the reasonable doubts, thus accused may be convicted and 

sentenced according to law..

i * i\t

i
f “ ,

(
!

A1

l*

t

' -I
i *<: *• i:
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1
!
I
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I;

: I

1

■> i'V.t
•! s

V vf •j

i
, I

' ’V; 's •
I

1;

I •V';V-'8. As against the above, learned counsel for accused Muhammad Asif- ->'''^y"^ 

submitted that the burden of proof was on the prosecution to prove 

its case beyond any reasonable doubt but the stateraen‘;S of 

prosecution witnesses are full of contradictions, and there are major 

discrepancies in the time, manner and place of the alleged recovery. .;

The learned counsel ai'gued that the mode and manner as given by 

the prosecution witnesses suggests that no recovery whatsoever has 

been effected by the local police from the possession of accused, 

hence, the same creates serious doubts, which benefit must be given

0 6 JUL 2G:'! .
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to accused being a favorite child of law. He voiced that there :s no 

confession on behalf of accused facing trial Muhammad Asiil He 

• argued that the prosecution failed to establish the safe iransmiMion 

and safe custody of case property, hence, even the positive iFSL

report is of no avail to the prosecution case. Lastly, he prayed that

the prosecution has badly failed to prove its case against accused 

Muhammad Asif beyond shadow of reasonable doubt, therefore:, the 

accused may be acquitted of the charges levelled against him.

9. I have considered the above submissions and perused the available 

record and evidence produced by the prosecution.

10. Perusal of the record reveals that it’ls the case of prosecution thht 

05.03.2022 at 16:45 hours, complainant Ayatullah Khan Babar 5HO 

alongwith other police contingent, has laid a picket (Nakabandi) at

I

f

./ •j

iii!

I

i
I

I

>
tt:

on
I

li

f

Nisar Chowk, in the meanwhile a motorcar bearing Registration
.............. . . -

No.PC-944/Islamabad coming from Ublan camp side was stopped. ''

Alongwith the driver another person was also sitting on the from seat

deboarded frorr. tlie

r
jI i:!

.1I-
1

•:f in the. said Motorcar. Both of .theiri were

motoioar,-wherein the driver disclosed his name ^ Muhammad Asif

1 il -i .r!

A,1 r-.. . ‘. • Vo Zahif Shah r/o.Paya JaWki, who on cursory interrogation was 

, found to be an employee of the same department (Police department) 

while the person sitting next to the driver disclosed his name as 

Muzaramil s/o Jameel r/o Togh Bala (absconding juvenile accused),

^s'lfOirULlflUltllVv'l

:
- il •
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•Ii
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I
nothing incriminating was recovered from the their personal s^ch, 

however, search of the motorcar led to the recovery of 21 packets of 

chars, from the boot/Digi of tlie motorcar, each packet weigping, 

1200 grams, 25200 grams in total. It is alleged that the said chars was 

delivered by absconding accused Piomeen to accused Muhammad 

Asif and absconding Juvenile accused Muzammii.

11. . .An important aspect of the matter is, that as the superior courtsihave 

repeatedly held in their various judgments that safe transmission of 

-the narcotics from the spot of recovery till its'receipt by the FSLjnusi 

.'besatisfactprily established'.' This chain of custody is fundaraenial as 

the TSL report is the main evidence for the purpose of conviction. 

The prosecution must establish that chain of custody was un-broken, 

unsuspicious, safe and secure. Any break or foul play in the chain of 

custody impairs and vitiates the reliability of FSL report. Reliance in 

this regard is placed on 2018 SCMR 203.9.

In the case inhand, after apprehending the accusedi andc'?.''--

i..I

I

I
I !r

t

t>

t

,1
I * I

I

•1 I

\ * \ ;
I

i
1

4

:
t

I

completion of spot proceeding the case property including the

shifted from spot to police station by the

'I

I

sample parcels were 

complainant/SHO CPW-5) himself, where he handed over the same
♦:>

i
I t

to Moharrir of the Police Station for its deposit in Police Station 

Malldiana. Prosecution produced Sami ur Rehman, Moharrir of the 

Police Station as PW-1. The witness endorsed the stance of

iii HI mlm

i

I
*•
f II!

J
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05 .03.2022 lie received I case'cofnpIainaiit/SHO ^d ;Stated tliat 

■' property from compiainant/SHO, whereafter, he deposited the

on .

same(
1

S5 Police Station Malkh^a and entered tlie details of the same in
I

register No.l9. PW-1 failed to produce copy or extract of Repster 

No. 19 in his evidence nor the investigating officer made the same as

i
ii int'
>■

^ii

■
I

.1:

part of the challan. The Maalkahna register (store room register) is 

required to be maintained in every Police Station under rule 22.70 of
I

the Police Rules 1934 and every article deposited in orremoved&om 

Police Station Maallchana is required to be entered in the appropriate

'!
!
s

f
•f'

I;r \S' • column in this register.

It is cardinal rule of evidence that where written document.;.:C:'-;'j 

exists, it shall be produced as being best evidence of its own contents. 

Furthermore, according article 102. of Qanoon-e-Shahadat Order 

1984 any matter required by law to be reduced to tlie from of

i'
j

.1

;
1

r
document, no oral evidence shall be given for proof of that matter 

the document itself. As maintaining register No. 19 and

.i:
f 1.
I

except

making entries in the said register is legal requirement under the 

police rules 1934. Hence, to my mind, the safe custody of the case 

property including the sample parcel could be proved only if theicopy 

extract of register No.l9 was formally brought on record before 

the court and the oral statement of PW-1, to the extent of safe custody

!
/
■1

•;

. f
i'

i or• i

! !;
,<

is inadmissible in evidence under Article 102 of Qanoon-e-Shanadat i:
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Order 1984, for failure of the investigating officer to make theisaid

. - register of certified copy thereof, as part of the record.

Hence, in the circumstances, the safe custody of case property 

has not been established for failure to produce register No.l9.

12. Furthermore, recovery memo (ExPC) and card of arrest (ExPW^5/I) 

carried the FIR number. According to prosecution’s case these 

• documents were prepared at spot, when no FIR was yet registered at 

police station, however, the mentioning of FIR number on the 

aforementioned documents, suggest that^e same were prepared after 

registration of the FIR, which negates the mode and manner o: the 

search/recovery as alleged in the prosecution case. In this regard 

reliance is placed on 1996 PCr.LJ 106, <C

13., .Moreover, there are glaring contradictions in the statements of ?Ws

•• regarding thie time, mode and manner of the occurrence. According to 

the -crime report the occurrence which formed basis of the instant

I)
■' ‘■’Vi; \

♦
1! I
I
I
1

1

1 •!I !!;■

I

I
t

k

hI 1I

i III ■I

•I
it

t

i,
■sT

c|

I

'took place: 16:45 hours; report of the same was scribed iu the 

■shape of Miirasiia at 13:00 hours, whereafter the same was sent to 

the basis whereof, formal FIR was registered at 

' 18:40 hours. Complainant/SHO (PW-5) during cross examination,

while explaining the timing of these events has stated that 16:45 hours

case^.
i

• I
-1. Police Station, on
r

•:
i:I

I

.•
Il

is the time when we stopped motorcar of the accused. Tne wiiness

personal search of

i!a
f

further stated that they consumed 05 minutes on
;
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the accused and it took 01 hour and 25 minutes in completion of 

recovery proceedings. Relevant extracts of his statement are as under,

'Qt 16:45 hours ^neither th% accused handcuffed nor he 

arrested', witness volunteered that after recovery (he 

accused was handcuffed and was arrested meaning thsreby 

afier 16:45 hours i-e time of stopping of the car, wemake' . \

personal search.ofacci^edfacing trial within five minutes and 

thereafter when recovery was effected, the .total\ time 

consumed is one hour and 25 minutes."

However, constable Ajmal (PW-2) who took Murasila from 

spot to Police Station, during cross examination has stated that on the 

relevant day he was handed over the Murasila and other related

documents for ^ng the same to Police Station at 16:45 hourr^ •

■ According to Shafiq Hussain (Pw-6) marginal witness to 

recovery memo ExPC, the alleged chars was recovered on the 

pointation of accused, however, the witness did not give any further

:

\
V■ . H'. »

■y-
i

I
was

;:
I

II .»

1

;|T

1
, I

i .1

1-

'
;;

I 'I

f

1

:
!!
i:
::
,!
I!

details/explanation that on whose pointation, out of the two accused, 

effected. Relevant extract of his statemeni is as

/
I

'i

li• the recovery wast

f

I
I under;:
i !"The boot/Dicky was pointed out by the accusedito the 

SHO and the accused opened the boot/dicky to the'SHO. 

Though the factum of pointation of the recovered charson the

;

r

i

; *:
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Ipart of accused has not been mentioned in the recovery memo, 

however, the same were pointed out to the complainant ly the 

accused himself^

Howeverj the complaioant/seizing officer PW-5, .while
I . - *

negating this stance of PW-6, has stated that he did not make the 

recovery of contraband chars on the pointation of any of the accused, 

• rather he did this recovery himself. Relevant extract of his statement

I

ji1

i

I
J

• t

1'
r
•I

I-

is as under; ii
I

I

I "It is also correct that nothing incriminating hasibeen 

recovered .upon the pointation of accused. We had not made 

the recovery upon the pointation of accused. The wuness 

volunteered that the recovery proceedings were conducted by. ''

-(

il
■:
ii

.:!il

I ' I

I I

.V* *

us by our own." r-,- ■■S’-Ci
. ...

Furthermore, according to complainant/seizing officer (PW-5) the!• 14.
l

recovered packets of chars were of the same size and having the s

further stated that the recovered contraband

ame I

I!weight. The witness 

chars were in shape of slabs, solid, in nature and brown in tolor.
t

'i;
:i •

However, according to PW-6 the packets of chars were in different

sizes and the chars was back in color.

afore-feferred contradictory statements of the PWs

;
i iI
•I

1

;• • The

regarding the description and color of the recovered chars, as alleged, 

strikes in the-tod regarding:the veracity of the prosecution’s case.
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In the case in hand 25200 grams Charas was recovered contained in 

twenty one packets and samples were sep^ated from each packfet. In 

such like scenario, the prosecution was duty bound to connect each 

sample with its origin

• To avoid such doubt prosecution was required to mark 

numbers on each parcel as well as numbers on each represenrative 

sample. In other words, this separate numbering was essentaai m 

order to dislodge the doubt of preparation of samples from one parcel 

or / and to confirm that there is representative sample frorai each

15.
II

1

I I

:
:;

> i>V.I

I

1,

\
I 1

!
i

i :
I

.'.p^cel. ,;
V.:

In this.respect, Shafiq Hussain. ASI (PW.06) in hisicross

examination stated that, ..

' -1 '^Th^: parcels were riot given their respective

representative sample.numbers were given Xo the other parcels;

of the statement- of Shafiq Hussairo ASI

as well as its

numbers.
'j;

f •
•t

* I

T^ese extracts,
1
I .

(PW.06) are suggestive of the fact that the parcels

not separately numbered. In absence of

!!
; ;

representative samples 

separate numbers there is strong probability that the samplesicould

were
1

i

\

parcel or / and there is strong probabilityi 1! have been taken from one
I;

that the samples sent for FSL could have not been the.correct
}

representative of each piceh This material aspect of.the case .makes

the recovery proceedings highly doubtful.
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16. Last, but not the least, it is further observed that FSL report Ex.PZ

sufiers-from material lacuna that no chemical analysis etc.■were .' ij
-. : . ■ : ■ ■ . ' • ' ii

‘r conducted in respect of each sample separately. No doubt, twenty • ||

/one samples of Chars were received by FSL for examination.! The

.' chemical examiner was duty’bound to conduct analysis ofleach j

■ sample separately and mention the results alongwith protocols 

accordingly. This mandatory requirement is substantially missing in 

FSL report Ex.PZ. At diis stage, it is relevant to reproduce a para 

from the case o.f Ameer Zeb reported in PLD 2012 SC P-3S0 of

!■

•}

t
i tt-
I.

:
i ; I I! •IIi

l'

' i
!:• I ;|

, i I • 'iI

I
I

J

«•,
the Hon’ble Supreme Court of Pakistan, as:

‘■^5 is evident from the resume of the precedent cases

mentioned above, the trend of authority of this Court Jeans
1 - • . C

overwhelmingly ip favour of obtaining, and sending for chemical>f.;\\i.

^alysis a separate sample of every separate packet/cake/shib o/v'’- •

- alteyedlv recovered from an accused pejsotLS

. pnsjiession and for ils separate analysis by the Chemical Examiner

in order to confirm and establish beyond doubt that the entire

quantity of the allegedly recovered substance was indeed narcotic

substance. It is our considered opinion that a sample taken of a

recovered substance must be a representative sample of the entire

;
\I

I
{:
t
i

:■

:
i
I

I!j

s
J

i!
. *

substance recovered and if no sample is taken from any particular

if different samples taken from different 

nnf kept separately for their sef?arate

\
I

V‘i
packet/cake/slab or 

packets/cakes/slabs are.
!i
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i
atisivsis;bvthe Cht^^miraJF.xaminetthen thesamvie wouldnotbea

• rsoresentative sample and it would be unsafe to rely on the mere

word of mouth of the prosecution witnesses regarding the

' substance of which, no sample has been taken or tested Peing

. -n^otiP substance. ” (Underlining is mine).

The same principles'of chemical analysis of each sample

separately were also followed in recent cases of Zafar Iqbal

reported in 2019 yLRP-1916 (LahoreHigh Court), Safdar Iqbal

reported in 2019 MLD P-1518 (Lahore), Muhammad Ysseen

reported in 2020 P.CrXJ P-1295 (Lahore) and Khalid Razzaq

reported in 2020 YLR P-2524 (Lahore). This deficiency makes the 
, *

FSL report,ExpW.4/4 as inconsequential.

!
■- 1

H
i

J i,
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Now so far as the motorcar bearing Registration N(*.PC- 

944/Islamabad (ExP-1), having the contraband chars and! was 

allegedly driven by accused Muhammad Asif, is concerned. la this 

regard prosecution produced Muhammad Qasim, manager oi Saif 

Afridi Rent A Cai- as PW-9, the witness deposed that on 17.022022

accused Muhammad Asif came to his office, and a rent agreement

was

17. !

:i
f

i
C
5
i

!!

for renting the car bearing registration No.PC-944/Islamabao 

.executed between them. The rent Was fixed as 70,000/- per month

advanced rent. However,

:::

and the accused paid to him Rs.8000/- as 

examination the witness stated; Jrduring cross

^06 JUL nt)
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“It is correct that neither I know the accused facing trial nor 

had seen any secret cavity in the car. It is also correct that nei'her in
J . • :

my presence the motorcar was handed over to the accused nor to 

anyone in my presence."

Under the circumstances, prosecution’s contention that 

accused Muhammad Asif had obtained a rented car from SaifAfridi

t-. ! I
I»

1
I'i Ir i
j t

f
fI

•I ■

\
\

■ I

Rent A Car, and attempted to transport chars in it whilei being 

arrested, appears to be a fantasy story. Besides, in .absence of any 

driving license of accused Muhammad Asif, mere disclosing him as 

driver of the vehicle is not sufficient qua corroboration of version of

recovery was affected from the

!L :
i

i •r .
.1
jt! I

! i!I
b t
V

1 J:

prosecution particularly when no 

. . .:irmnediate/personal possession of accused. .
j

? 'P; *1*
w

I
V

/ft/I

Prosecution is always duty bound of full proof ^d failure ihcreof 

would’always benefit accused facing trial; Benefit of even a single 

reasonable doubt, appeared from evidence of prosecution, is always 

golden principle of Administration of Criminal Justice.

In this respect, reliance is placed upon the cases of 

‘^Muhammad Altram^’ reported in 2009 SCMR P-230, “Tariq 

■ Paryeez” reported in 1995 SCIVIR P-1345, “Hashim Qasim” 

reported in 2017 SCMR P-986, “Niisarullah alias Nasaro” 

reported in 2017 SCMR P-724 and “Muhammad Mansha”

jnMItiEOCOPWt^ ggAWCHKOHAI.
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« ISlPage
Title: State Vs Muhammad Asif

I

i
I

i
reported in 2018 SCWCR P-772, Abdtil Jabbar 2019 SCMRI129, 

Mst.Asia Bibi PLD 2019 SC Page-64, Khurshed Ahmad vs the 

State reported in 2020 MLD P-649, MstAsia Bibi vs The State 

and another reported in PLD 2019 SC P-64 and Abdul Jaibbar 

and another vs the State reported in 2019 SCMR P-129.

19. In view of decisions on points for determination, accused facing trial is

found not guilty and by exercising powers u/s 265-H(l) Cr.P.C, .898,

, accused Muhammad Asif is .hereby acquitted of the charge leveled

against him. He is in custody, be released forthwith, if not required in

• any-other case. .

' .'-So'.fbr as.lhe case Of absconding accused Pionieen s/o Zari BadsKah is . 

, ■conceriied;, prima facie case exists against hence, he is dedared

• proclaimed offender and tHe concerned authority is directed to enlist his 

name in the register of POs maintained for the purpose. Perpetual

warrant of arrest be issued against him.

21. Case property be kept intact till arrest and trial of absconding accosed. 

Attested copy of the judgment be sent to the In-charge Prosecution, 

District Kohat within the meaning of Section 373 Cr.PC as well.

File of the case be consigned to record room after its completion and 

compilation.
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Office of the
. Dig^ict Police Officer, ' 

Kohat

'DatccC-^'<-\W.3.C'.z3.L/ps\ '2^-/2022

CHARGE SHEET
T MUHAMrvIAP SULSr.'TAM. DISTRICT POLICE OFFICER: 

as competent authority' under fChyber Pakhtunkhwa Police Rules 
iamcndments 20M) 1975, am of the opinion chat you Constable Muhammad . 
4iLL.N^..I538 rendered yourself liable to be proceeded against, as you have' ‘ 
omiued the followincj aci/omissions within the meaning of Rule 3 of the Police 
Rules 1975. I

>> ;
KOHAT.

I

That on 05.03.2022, during inception of a Motor - 
bearing No. PC-944- - Islamabad. On search 25300 gms 
Charas was recovered from secret cavaity of the motor, 
car, hence a case vide FIR No. 133 dated 05.03.2022 u/s 
9DCNSA PS Cantt was registered against you.

That thus you being member of a disciplined force 
found involved in dealing / trafficking of narcotics and 
cOTTiTntttcd gross professional niisamduci'. - • -

i.

ll.

.1

“t

P.>' rrar.diT.; df ilic If fiiilly of

mi.scunduci under Rule 3 of ihc Rules and have' rendered yourself liable to 

all ce- any of the penalties specified in the i^ule 4 of the Rules'ibid.

yi'ii I • i| >j If ;ii- < >
. 1

r
i

i-
■? You arc. therefore, required to submit your written 

siacemcnt wiihin 07days of the receipt of this Charge Sheet ro the enquiry

w.
i

I

officer.

•(:Your written defense if any should reach the Enquiry Officer 

within the specified period, failing winch it shall be presumed that you have 

defense Lu put in and ex-parte action shall be taken against you./

A statement of aliegatien is eriiclosed.

no
■
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% ^2Office of the ‘ •

District Police Officer, v
\/^

ja

Kohat 

'Datecf /4 ^
S

^'0'§/s2^jz.ol./ r.

IP/-1 .•=/2022 I
I iT

DISCIPLINARY ACTION ;
i

&
It

*• MUHAJVIT^TAD SULEMAN. DISTRICT POLICE OFFICER. -
ii:: cuinpcLcni auiliorily, am of the opinion that you Constable 

r.Iuhammad Asif No. 153S
iiiuiinsi dcpanmcnuilly under . KhybL-r Pakhiunkhv/a Police Rule 1975 
(Ainep.dincnt 20‘^) as you have commiiicd the following acts/omissions.

'5- IKOI [AT ■f.

:>
have rendered yourself liable to be. proceeded a

-> i>y. ..
•i1
f!;STATEMENT OF ALLEGATIONS !>><
'AI

That on 05.03.2G22, during inception of a JUotor 
bearing. No. PC-944 - Islamabad. On search 25200 
gms Charas was recovered from secret cavaity of 
the motor car, hence a case vide FIR No. 133 
dated 05.03.2022 u/s 9DCNSA PS Cantt 
registered against you.

i.

?
I

II

i •
\

twas
i1

1

That thus you being member of a disciplined force 
found involved in dealing '/ trafficking of narcotics 
and committed gross pro/esszonaZ misconduct.

ii. I
i

For the purpose of scrutinizing the conduct of said
9yP -W' 5accused WMth reference to the above aliegar.iofis ___________________ _

is appointed-as enquir)' officer. The enqtiirj' officer shall in accordance with 
piov:sion of the Police Rulc-1975, provide reasonable opportunity of hearing to 
the accused official, record his findings and make, wdthin uvenby five days of 
the receipt of this order, recommendations as to punishment or other 
appropriate action against the accused official.

sI
I
I

k
The accused official shall join the proce 

date, time and place fixed by the enquiry' officer. '
ing on the I

CI I

i
I r.I >
; ■]
I

DI^RICT POLICE OfTTCER, 

/2022. .
KC3HAT .Ho.S-^3o^r>1f9A, dated } Q ^ 3 ^ -r- 5

S: ■ f.1.
Copy of above to:-

Aa/:
ii r

1. The Enquiry Officer for initiating i 
proceedings against the accused under)the provisions of Police • 
Rule-1975. - ' * i..

i-•> The Accused official:- witl; ere the
Enquir>’ Officer, on.the date, time and place fixed by him, for the 
purpose of enquiry'proceedings. ■ .

cirecuoriS to a
I

/I
1

*1

:
:Dri : t
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OFFICE OF THE 
DISTRICT POLICE OFFICER, 

KOHAT
Tel: 0922-920116 Fax 920125 

..-\!i \PA dated Kohat (he / /rS /2022

3^
-6.M

Ms*

No.y*

FINAL SHOW CAUSE NOTICE

Muha^TiTnad Suleman. District Police Officer, Kol^t
as competent authority, under the Khyber Pakhtunkhwa Police Rules 
1975, (amended 2014) is hereby serve you, Constable Muhamroad Asif 
No. 1538 as fallow;-

That consequent upon the completion of inquiry conducted 
against you by the inquiry officer for which you .were given 
opportunity of hearing vide office No. 1981-82/PA dated 

05.03.2022.
On going, through the finding and recommendations of the 
inquiry officer, the material on record and other connected 

including your defense before the inquiry officer.

1.

I
11.

papers
1 am satisfied that you have committed the following 
acts/omissions, specified in section 3 of the said ordinance.

while posted at MT Staff Kohat has absentedYou
yourself from official duty vide daily diary report No. 
09 dated 14.02.2022 till date without any leave or

a

permission from your seniors.
It has been notice through reliable source / secret

constable Muhammad Asif No.
b.

information that you 
1538 indulged yourself smoking of Charas & Ice, links 
with Charas smugglers and Narcotics sellers.

as competent authority, have 
tentatively decided to impose upon you major penalty provided under the

3 You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether 
you desire to be heard in person.
4. If no reply to this nodee is received within 07 days of its
delivery in the normal course of circumstances, it shall be presumed that 
you have no defence to put in and in that case as ex-parte acdon shall be 
taken against you.

As a result thereof, I2.

Rules ibid.

The copy of the finding ofinquiry officer is enclosed5,
. ■

I
I!

/
DISTRICT POlicE'pFWCER,

0/
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> i>V. ••S'.-M.
'A»'im;i;n:5^E

-I OFFICE OF THE 
I^STRICT POLICE OFFICER, 

KOHAT

V. ¥ \ ^■aPxlIj
';o

■'n:

OR D E R

This order will dispose of departmental proceedings initiated 
against Constable Muhammad Asif No. 1538 under the Khyber Pakhtunkhwa, 
Police Rules. 1975 (amendment 2014). *.

2. Short facts of the case are that on 05.03.2022. SHO Police station 
Cantt Kohat alongwith Police contingents had made Nakabandi in his jurisdiction 
at Nisar square. At about 16:45 hrs, he intercepted a motor car No. PC 944 - 
Islamabad, on query, driver of the vehicle disclosed his identity as Muhammad 
Asif employee of Police and other person occupied front seat as Muzamil. From 
their body search nothing was recovered, while on search of vehicle 25 packet of 
charas total weighing 25200 gms were recovered. Therefore, both named above 
were booked under the law vide FIR No. 133 dated 05.03.2022 u/s 9 DCNSA PS 
Cantt and arrested.

3. On the above grave misconduct, the accused was served with 
charge sheet alongwith statement of allegations through Superintendent District 
Jail. Kohat and SP Investigation. Kohat was appointed as inquiry officer to probe 
into the matter under the rules ibid. Reply to charge sheet of accused 
received through Superintendent Jail by inquiry officer, placed on file and 
proceeded further.

was

4. The inquiry officer visited District Jail, Kohat called and examined 
concerned witnesses in presence of accused and afforded him ample opportunity 
of defense. On conclusion, the enquiry officer held him guilty of-lhe charge and 
recommended him for major punishment.

. I» '
In view of enquiry report. Final Show Cause Notice was issued and 

served upon the accused through Superintendent Jail. Kohat. Reply received-and 
accused failed to advance any plausible explanation or defense, hence the reply 
is found unsatisfactory.

5.

6. Record, gone through which indicates that accused while trafficking 
narcotics (charas) in a motor car was apprehended by SHO PS Cantt and a huge 
quantity of narcotics was recovered. The enquiry proceedings were carried out 
inside Jail premises in presence of accused and he was afforded ample 

Q opportunity of cross examination of witnesses, by the enquiry officer, but he 
failed to pul any question regarding his defense / innocence himself, 
submitted any stance regarding his false implication in case and malafide on the 
part of SHO / Police record, further indicates, the accused being member of 
disciplined department indulged himself in trafficking of narcotics, moral turpitude 
offence and committed a grave misconduct, which has been established against 
him beyond any shadow of'doubt. The accused has earned

nor

a bad name to Ih^
department, he is a stigma on Police and his retention in a disciplined'' ' 

• department is unwarranted in the interest of department. Therefore in emmJcp nf

s
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powers conferred upon me under the rules ibid. I Muhammad Suleman PSP. 
Dislricl Police Officer. Kohal award accused constable Muhammad Asif No. 1538 
a major punishment of dismissed from service provided under rules 4 (b) (iv) 
of the rules ibid with immediate effect. Kit etc be recovered from him.l

\
t

\
\

(MUHAMMAD SULEMAN)>PSP
DISTRICT PqLlCE OFFICER 
iy KOHAT

I

08 Nou^( y/
Date.A:>-x^- 12022
No^^ZiZS/PA dated Kohaf the - S - 

Copy of above to the:-
Reader. Pay officer. SRC and OHC for necessary action.
Accused through Superintendent District Jail Kohatifor information

2022.

i1. .
2,

/
II

I 1
1I

!

(MUHAMMAD/.SULEMAN) P.SP 
DISTRICT PpLICE OFFICER. 
y KOHAT

/
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To
file Worthy,
Regional Police OfTicer. 
Kohai Region, Kohat.

Subject: DEPARTMENTAL APPEAL AGAINST THE IMPUGNED 

ORDER OB NO. 264 DATED 12-05-2022 WHEREBY THE 

DISTRICT POLICE OFFICER, KOHAT HAS IMPOSED UPON 

THE APPELLANT MAJOR PENALTY OF DISMISSAL FROM 

SERVICE WITH IMMEDIATE EFFECT.

Respccicd Sir,

Appellant humbly submits as to the following:-

That appellant was enrolled in Police Force in the year, 2015.He has 

about lOyearal his credit.
Tliat appellant was booked in case FIR N0.133, dated 05-03-20022 

under section 9D KP CNSA, Police Station MRS, Kohat on certain 

flimsy and concocted accusation. Appellant was arrested and put up 

behind Judicial custody till order of acquittal dated 16-06-2024. Copy of 

judgment of acquittal is attacltedas Rage-l.
That it is pertinent to bring into the notice Of Your Kind Honour that the 

competent autliority was under legal obligation to notify tlie appellant as 

suspended under the rules and wait for tlte outcome of the Criminal 
Trial, but he failed to suspend the appellant and without waiting for the 

outcome of the Criminal proceedings; directly started disciplinary 

proceeding against the appellant,.wliich culminated into the dismissal 

order ofthe appellant dated 12-05-2002.
That appellant has neither been serviced wiili charge sheet and statement 
of allegation. He has been deprived from his defense in shape of reply to 

the cliarge sheet and statement of allegation. No inquiry has been

1.

2.

3.

. !

4.



/
.1.

conducted and if there was any inquiry, the same would be certainly in 

the absence of the appellant The question of cross examination in such 

circumstance could not be raised.
That the penal autliority witliout waiting for the out come of the 

Criminal case; di^nissed tlie appellant with immediate effect, hence tlie 

present departmental appeal inter alias on tlie following grounds:-

5.

GROUNDS

That the penal autliority has not treated the appellant in accordance with 

law, rules and policy and acted in violation of Articles 4, 10-A, 25 and 

27 of the Ccmstitulion of Islamic Republic of Pakistan, 1973. Appellant 
has been penalized with major pentdty on the ground of being allegedly 

involve in a criminal case. The Criminal case has been decided on 14- 
06-2024 and appellant has been Honourably acquined ftom the charge.

In circumstance the base of charge is no more in the field, tho'efore the 

whole superstructure built upon the alleged departmental proceeding has 

no legal santity and is liable to be recersed by re-instating the appellant 
witli all back benefits.
That it has been repeatedly held by the Hon,ble Supreme Court of 
Pakistan, Service Tnbunal and High Court that when an accused is 
acquitted of the charge on which the departmental proceeding have been 

initiaed; re-instalement of civil servant is a rule. Wisdom may derived 

fi-om reported Judgment as to the following:-
Whcn facts and dreumstanees of the criminal case and disciplinary proceeding are the 
same—.. Cnri) Servant entiUe for re-instatement— (2011 TO 164). Acquittal from criminal 
charge. Re-instatemmit is a Rule under Artfcie 4 and 25 of the Constitution, 1973.1997 ' 
PLC(C5)752.

A.

B.

Dismissal-. Registration of FIR- Acquitted.. Such dismissal could not be insisted to be 
retained in field (2009 PLC (CS) 471,1986 PLC {(S) 130.

2001SCMR 269, 2003 PLC (CS) 814,2002 SCMR 57.
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Charge of Corruption- nsRifssed-AcqulttBl by competent court of law-.CIvQ tervant 
shaD be deemed not to have committed the charge offence—Autbortty would be bound 
to re-tnstote the dv<i servant (2013 PtC (CS) 13SS(a) (b|.

Acquittal of dvil servant from e criminal case. Ovfl servant in ease of acquittal was to be 
considered to have committed no offence because (he competent criminal court had 
freed/cleared him from accusation or charge of crime. Such dvil servant, therefore, was 
entitled to grant of oircais of his pay and eBowances in respect of the period he 
remained under suspension on the basb of murder case against him. 199S SCMR1993.

Where the departmental proceedings were Initiated only on the basb of criminal 
charge, which was not subsequentty proved in (he competent court of law and resulted 
in ocqulRa4 Order of service Tribuftal upholdirQ the order of compubory retirement by 
the department was set aside by the Supreme Court PtO 2003 SC 197.

Thai tlie respondents have not treated the appellant in accordance with 

law, rules and policy and acted in violation of Articles 4, lO-A, 25 and 

27 of the Constitution of Islamic Republic of Pakistan. 1973. Appellant 
has been penalized as a result of counter blow organized and acted upon 

by the present elite rulers. Appellant has not been dealt with in 

accordance with law and rules provided for in the statute and statutory 

rules and have also been deprived from fair defense guaranteed under 
Article lOA of the Constitution of Pakistan. 1973.. In circumstance the 

impugned order cannot not be clothed with validity and is liable to be 

reversed back by re-instating the appellant with all back benefits.

C.

That the alleged charge sheet and statemoit of allegations has never 
been served upon the appellant.
That the impugned order has been passed in violation of the law laid 

down by the Hon'ble Supreme Court of Pakistan which provides that in 

case of major penalty and factual controversy, regular inquiry was 

obligaioiy and in absence of regular inquiry penal order of major penalty 

(dismissal from service) cannot be clothed with validity and was liable

D.

E.

•> ••
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to be struck \ down this alone.on score

Citation Name : 20l9 PLC(CS) 224 PESHAWAR-HIGH-COURT

Side Appellant: SALEEM WAZIR PROFESSOR COMMUNfFY MEDIQNE

Side Opponent: GOVERNMENT OF KHYBER PAKKTUNKHWA

Major penalty, imposition of—Requirements—Any disciplinary proceedings relating to 
misconduct of an employee/offlcer of any department which entails major penalty of 
removal/dismissal from service must be inquired through regular inquiry which cannot 
be dispensed with in matter where controversial facts and ticklish questions are involved.

Citation Name \ 2019 PLC(CS) 475 KARACHI-HIGH-COURT-SINDH

Side Appellant: IQBAL HUSSAIN

Side Opponent: FEDERATION OF PAKISTAN through Secretaiy Ministry of Information 
and Technology, Government of Pakistan

Holding of regular Inquiry In case of imposition of major penalty was prerequisite and 
mandatory condition. >i>V.

Tliat section sixteen of tlie Civil Servant Aa. 1973 provides that every 

civil servant in cose of misconduct is liable for prescribed disciplinary 

action only in accordance will) law. It has also been settled down by the 

Hon'blc Supreme Court of Pakistan that when law prescribe something 

to be done in a particular manner, it has to be done in that manner or not
at all. In the instant case no prescribed procedure has been adopted by

%
the comp^ent authority and as well by the inquiry ofBcer. On this score 

alone the impugned order is liable to set aside.

F,

,r

That appellant was in jail and he does not know as to whether any 

inquiry has been conducted in the case of the appellant and if there was 

any inquiry: the would certainly an expane inquiry and the inquiry shall 
be a slipshod inquiry and that loo in the absence and at the back of the 

appellant. The inquiry ofllcer has totally &iled lo collect' an iota of

. G,
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incriminating evidence against the appellant. In absence of any 

incriminating evidence how a civil servant can be penalized with majOT 

penalty and tiiat too of dismissal from service therefore, tliis Hon’ble 

Tribunal is under legal obligation to interfere with and set aside the 

impugned order.

That tile basic concept of regular inquiry was the formation of issues, its 

determination and reason for deieimination along with recommendations 

but Uie same are absolutely missing as evident from the context of the 

impugned order, which is against the pmvision of General Clauses Act, 
1897.

H.

, r

I. Tiiat appellant was served with final show cause notice but provided a 

copy of inquiry report plus incnminating documents (if any). The 

appellant has been condemned unheard. No opportunity of personal 
hearing has been provided to him. Tlie impugned penal order passed by 

the competent autliority is flimsy in its nature and does not provide legal 
justification for imposition of major penalty. On this score as well, the 

impugned penal order is liable to be set aside.

That die well-known principle of law “ Audi allram Partem” has been 

violated. Tliis principle of law was always deemed to have embedded in 

every statute even though there was no express specific or express provision 

in this regard.

J,

...An adverse order passed against a person without affwding him an 

opportuni^ of personal hearing was to be treated as void order. Reliance is 
placed on 2006 PLC(CS) 1140. As no proper personal hearing has been 

afforded to die appellant before the issuing of the impugned order, therefore, 
on this ground as well the impugned order is liable to be set aside.

>
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The BieciiUve haue to ihow source ofaatharitv:-

The Executive is not above law and tt must, on challenge to its action, show the legal authorttyfrom 
where it derives the source of its authority. In case the executive fails to show the source of its 
power, its acu, as so for they conflict wnth legal protected interests of individuals, must be declared 
by courts Ultra vires and without jurisdiction. (PLD1990 Kar9|.

Things must be dene in prescribed manner or not at all_Ewressto unias est ejtcfusten
alferms-....When an action is required to be done in a particular manner that must be done in that
manner only or not at all.

That appellant is jobless since liis dismissal orda and under heavy 

financial burden therefore liable to be re-instated with all back benefits.
Re-instated empfoyee would be entMed to badi benefits as a matter of course unless 
employer is aMe to establish by cogent evidence that corsewned employee had been 
gainfidly employed elsewhere, hi this respect, initial burden woidd lie upon the 
employer and not upon the emptoyee to fwove that such emi^oyee was gainfully 
employed during period of tenninatiM horn his service. 2010 TO (Labour) 41.

K.

Civil servant who was dismissed from service through ariribary and whimsical action of 
the government functionaries and reinstated through itniidal otAa of Service Tribunal 
would have every right to recover arrears of salaries by way of bach benefits due to 
them during the period of their dismissal and re instatement, it would be very unjust 
and harsh to de^uive them of back bertefits for the period for which they remained out 
of job without any foult on theb part and were not gaBifuHy em|doyed during that 
period..._Supreme Court allowing their appeal and dhecUng payment of back benefits 
to the appellant 2D06 T O (SERVICE) 551 (a).

Citation Name : 2018 SCMR 376 SUPREME-COURT

Side Appellant: KHALID MEHMOOD

Side Opponent: STATE UFE INSURANCE CORPORATION OF PAKISTAN

Sched., S.O 12(3)-— Permanent employee—Dismissal without assigning reasons— 
back benefits , entitlement to—Appellant's services were terminated without 
assigning any reason whatsoever, which termination was found illegal by the Labour 
Court as well as by the Labour Appellate Tribunal—In terms of Standing Order 12(3) 
of the Schedule to the Industrial and Commercial Employment (Standing Orders) 
Ordinance, 1968, the services of a permanent employee could be tenninated only by '' 
giving exf^idt reasons—Supreme Court ordered payment of back benefits to the 
appellant for the intervening period between his date of termination and date of his 
reinstatement in service.
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citation Name : 2018 PLC 182 - SUPREME-COURT

Side Appellant: KHAUD MEHMOOO

Side Opponent: STATE UFE INSURANCE CORPORATION OF PAKISTAN

Reinstatement in service-back benefits —Employer obtaining consent from employee 
to forgo back benefits as a condition for reinstatement—Practice of obtaining such 
consent from employee was deprecated by Uie Supreme Court.

Burden of praef:-

Burden of proof lie is on authority to prove misconduct. (1997 SCMR 1S43|.

Burden of proof lies on the department for communiation of orders. (1994 PLC |CS) 46).

Burden of proof on the pfasecutieote nnive the charge.

Ihc law in the country is still undianged and Is goremed by law of Qanoon-e-Shahadat in Vogue artd by virtue of 
the same, we have to see, that it is for the prosecution to establish the guDt of the person and if it fails to do so, 
the result is that benefit goes to the accused of the said failure.

♦

If the ailegation against the accused dvii servant/employee is of serious nature and If he denies the same, a 
regular inquiry cannot be dispensed vnth. in sudi a case, the iniiial burden on the department to prove (he charge, 
which cannot be done wdihout producing evidence (1903 PLC (CS) 211 > 1997 PLC (CS) 617 (S.C) 4 1997 SOriR 
15431.

alitn tpntm required bi^rimlnal cases.

It Is significant that while referring to dvil servant, who is being proceeded against under the Govt: Servant 
' (Effidency and OiscqiBne) Rules the word 'accused’ has been used which indicates that the proceedings 

conducted by the inquiry offlcer are akin to a criminal trial (1996 SCMR 127). A person.b presumed to be guilty of 
misconduct if evidence against him establishes his guilt. Ihe use of the world 'gultty* is Indiaiivc of the fad that 
the standard of proof should be akin to one required in criminal cases (PLD1983 SC |AJ & K) S).

Standard of proof.
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-> L>’.Proifcutlon to stand on Its Igas to pfowo tha allggatlam.

Accused is stated to be a favorite child of taw and he is presumed to be innocent unless proved otherwise and the 
benefit of doubt always goes to the accused and not to the prosecution as it is for the prosecution to stand on its 
own legs by proving all allegations to the hUt against the accused. Mere conjectures and presumption, however 
strong, could not be made a ground for removal from service of chril servant (1S99 PLC (CS) 1332 (FST)|—. Unless 
and until prosecution proves accused guilty beyond any shadow of doubt, he would be considered Innocent [1983 
PLC (CS) 1S2 (FST)).

In view of the above narrated positions, il is humbly 

requested before Your Kind Honour that the instant departmenta] appeal 
may kindly be allowed and the impugned order OB No.264 dated 

12-0S-2022 passed by District Police Officer. Kohat be set aside and the 

appellant may kindly be reinstated into service with all back benefits.

Yours faithfully,

Muhammad AsifS/o 

ZabirShab R/o Paya Jaykia, 
KobaL
Ex Constable Belt No.lS38
Police Force, Kobiit. 
Ceih!f0333-831S89I.

11/07/2024Dated :

!
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■'o''S’ A^)x/•i ORDER.

This order will dispose of the departmental ^peal preferred by Ex-Constable 

Muhammad Asif No. 1538 of district Kohat against the order of District Police Officer, Kohat 
whereby he was awarded major punishment of dismissal from service vide OB No. 264, dated 

10.08.2022. Brief facts of the case are that on 05.03.2022, SHO Police Station Cantt: Kohat 
along with Police contingent had made nakabandi in his jurisdictions at Nisar square. At about 
16:45 hrs, he intercepted a motor car No. PC 944 Islamabad. On his query, driver of the vehicle 

disclosed his identity as Muhammad Asif, an employee of the Police and the other persooi who 

occupied front seat, was identified as Muzaziul. From their body seaich nothing was recovered. 
However, on search of vehicle, 25 packets of chars weighing 25200 grains were recovered. Both 

named above were charged vide FIR No. 133 dated 05.03.2022 u/s 9DCNSA PS Cantt: and 

arrested.

l.M f*.
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Proper departmental enquiry proceedings were initiated against him and 

Superintendent of Police Investigation, Kohat was appointed as Enquiry Officer. The Enquiry 

Officer, after fulfillment of cocW formalities, submitted his findings wherein the appellant 
found guilty of the charges leveled against him. He was, therefore, recommended for major 
punishment under the relevant rules.

Keeping in view the recommendations of the Enquiry Officer and the above cited 

circumstances of the case, the delinquent officer was awarded major punishment of dismissal 
from service vide OB No.264, dated 10.08.M22.

Feeling aggrieved from the order of District Police Officer, Kohat, the appellant 
preferred the instant appeal. He was summoned and heard in person in Orderly Room held in 

the office of the undersigned on 20.08.2024. During personal hearing, the appellant did not 
advance any plausible explanation in his defense.

Foregoing in view, I, Sher Akbar, PSP, S.St, Regional Police Officer, Kohat, 
being the appellate authority, am of the considered opinion that the charges leveled against him 
have been fully established. The punishment of dismissal from service awarded by the District 
Police Officer, Kohat is justified and, therefore, warrants no interference. Hence, appeal of Ex-

^ I*'Constable Muhammad Asif No.l538 is hereby rejected, being badly time barred. ‘' '

was

Ortfer Announced
20.08.2024

aoaLEolied^fficer, 
Kohat Region

________ /2024
Copy forwarded to District Police Officer, Kohat for information and necessary 

w/r to his office Memo; No. 4551/LB, dated 22.07.2024. Service Record and Fuji Missal are , 
returned herewith.

/EC, Dated Kohat tbNo.

—J


