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Date of order
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29/10/2024

Order or other broceedings with siénatﬁre of judge : S

'The appeal 'prc—_:scntccl'mday by’ M. Muhammad
Muazzam But Advocate. It is fixed for preliminary hearing
before Single Bench at Peshawar on 06.11.2024. Parcha Peshi

given to counsel for the appellant.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
In Refto _
Service'Appeal No aJ ol'o /2024

-

Rashid Ahmad son of Muhammad Ayub, SPST (BPS-15)

Tanool Bando, Guli bagh, Tehsil Bafa pakhal, District Mansehra . ' ‘

..............'.....Ap'bel[ant
VERSUS

1} Secretary to Government of Khyber Pakhtunkhwa. Estabhshment Deparrment, Civil
Secretariat, Peshawar _

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Second’ary
Education Department, Civil Secretariat, Peshawar

| 3) Director Elementary and Secondary Education Department Civil Secretariat Near

MPA Hostel, Peshawar

RESPECTFULLY SHEWETH:

1. That the Respondents Department appointed the Appellant as ‘Senior ,Primary
School Teacher.,

Copy of Appointment letter is annexed as Annexure A
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That as per Khyber Pakhtunkhwa (Appmntment/ Promotion/- Transfer) Rules.
1989, as well'as in other sister services of the other Provinces and Federation as

well, availing of promotion by the emplayees is always optional and the employees .

as a matter of right may avail or forego their promotion and the next employee in

- semnnty listis to be promoted

n?

That somu en’:ploye_es specifically have foregone.their promotion as they could not
serve in-the arcas where there is no facility of accommodatidh and no houses of
their elders are available to look after them in far:flung and solitary mountainoys
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the

. extent of terms'and condition is framed by the Chief Minister and such promotion

e
[

‘rules are not made appllcable with retrospective effect The rules framed are

published in the Gazette notification and part and parcel of KP Civil Servant
Appointment, Transfer and:Promotion Rules 1989, : . 4

1
. ' * '

‘That Government of K:P without following the rules position mentioned in Para 6

above promulgated: Notification No. SO ({Palicy) E&AD/1 3/2020, dated
06/08/2020, communicated to Respondent No.2 vide letter dated' 06/06/2

‘wherein it has been’ made mandatory to the employees to avail the promotion,

otherwise, disciplinary action shall be taken agdinst the emplnyees The impugned
Notification is reproduced as under:-

"Furthermorc, those offi cers/officials who do not

comply with promotion order of the competent authoritya

or try to evade promotion through different means shall

. be proceeded against under Khyber -Pakhtunkhwa Cwi'l .

_ Servants [Efﬁclency Discipline) Rules, 2011, please”. |
lhat as per notification No, SD (Policy] /EDAD/1- 3/2020 dated 06/08/2020, l:he
right' of forcgoing of, promotion was \mthdrawn and the Government of l(hyher
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5), fo
the Civil Servants (Appointment, Promotion and Transfer) -Rules, 1989 v:de

. notification nd SOR-V] {E& AD)/1-2/2020 dated:06-08-2020.

Copy of:lmpugned riotification No.'SD (Policy) EV AD/1- 3/2020 dated 06/0812020
is attached as Annexure B T

‘That th Directorate of Elementary & Secondary Educatmn Khyber Pakhmnkhwa
Peshawar | asked f(,u- guidance regardmg deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil Scrvants (Appomtment, Promotion and Transfer) Rules; 1989-n.
respect of which*the . respondent No. 1 vide its letter No. SO(Palicy) E&AD/1-
3/2020- dated. Peshawar the Junc 06th, 2023 directed the respondent No 3-
(Directorate of Llementary & Secondary Education] that Rule 7{5) in the Khybcr
PPakhtunkhwa Civil Servants (Appointment, Promotion and” Transfer) Ruies, 1989
has been deleted vide notification dated 06-08-2020 and ,therefore, na provision
exists to decline or-forgo promotion and it is obligatory upon every civil servant to
accept promotion under every condition.

Copy of Impugned Letter dated June 06th 2023 is attached as Appexure C

That thereafter the meeting was’ also held in the office, of Addztzonal Secretar)'r

l:stablishment on 06-07-2023 in which it was decided to examine the case properly
and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.

Copy of Minutes of Meeting dated 06-07- 2023 is, attached as: Ann.exum_ﬂ

‘That the Respondent, No.3 i-e. Directorate of Eiemtntary & Secondary Lducanon
Khyber Pakhtunkhwa also wrote a letter to -the office of Establishment &

Administrative - Department - vide No SO(Primary-M) .E&SED/2- Z/Appointment :

Rul:_/2023 dated 23- OB 2023 to reconsider the amendment made in Khybcr

-~ r. "‘_ \..,,a

-
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GRQUNDS:-

|\‘h'.

10.

11.

-

a.

/granted promotion to’‘next: rank

.

I’akhtunkhwa Civil Servants [Appomtmenr Promotion and Transfer) Rules 1989 as .,
‘ithad negatwely affected a large number of-teachers and especially female’ teachers :

Copy of Letter dated 23 08 2023 is attached as Annexure E

That the respondent ‘vide its letter dated 07th of -September 2023 directed the .
Diréctorate of Elementary & Secondary Education .Khyber Pakhtunkhwa that |

nccessary guidance has already been provnded to the department and therefore no
provision exists to decline or forgo promotion and those "téachers who do not
comply with the promotion order of the' competent authority or try to evade

promotion through different means shall be proceeded under the I(hyber.

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.
Copy of impugned letter dated 07-09-2023'is attached as Annexure F

That the petitioner feelmg aggrieved, filed Representatlon to the respondents in

gricvances of the appellant. have riot so far been redressed.
Copy of chruscntatlon agamst the said nottl‘canon is annexed as Anngx_gm_q_&_ﬂ

That fecling aggri¢ved from the leteer's dated 06-06-2023 and 07-09- 2023 and the
deletion of Rule 7(5) in_the Khyber Pakhtunkhwa Civil Servants (Appomtment

Promotion and Transfer) ‘Rules, 1989; the petltloners filed. this, Hence the instant .

service appeal is filed on the followlng grounds - ~—

v '

- . . =4

*person, and also approached to reSpondents through APTA Presudent but the

That‘as per various mdgments it is established and settled principle that executwe :
notifications cannot be given: retrospective effect. A valid Notification. which confers -

rights is always applicable ‘with prospective effect, however, if an amendmenlz
notification that adversely effécts the interests of the employeés or. causes

disadvantage to the employee is not tenable in-the eyes of law. The norif‘catlon/-

~ guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

‘That there are no. terms and conditions of service mentioned in the appomtmenl:
order of the appellant wherein, availing of promotion is mandatory. It is further
submitted that emplayées in the past, have ‘foregone their prornotlon along wnth
their posting. It is subniitted that when- domestic and other personal issues do not
permit-the empluyees/appellant to avail the promotion order and in that case, the
employees who foregone their promgtion were allowed not to avail the promotion
for a period or 04 years and on’second refusal the employees were permanently
debarred from availing the facility of promotion during their entire service. Hence

¢
the employees hlmself/herself forebear agonies of foregoing ‘their promotions. As- a
rcsult junior to the appeliant. accordlng to the order of seniority cum fitness. are

That ds per Civil Servant laws promotlon isa klnd of appointment which is always
opnonal to get promonon or not, hence the impugned notification is void, illegal and
against the Jaw and the same to the extent of the appellant is llable to be set- assde

lhat it is further submltted that on account of grant of promotion, some employees

who are suffering from severe. medlcal ailment or-facing. acute domestic issues
cannot avail promotion with transfer in other areas, therefore, no employee- can be "

compelled to accept the prometion ‘compulsorily which is' not beneficial to the

employee but if an employee does not avail and get benefit of her promotion it must -
be optional for the employees as to whether to avail or forego the be'neﬁts. Any -

promotion without willingness of employee Is fllegal and liable to be setaside.

A
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= - - ﬂ{lppellant

AFFIDAVIT: © .

‘nathing has been concealed
’ frorn this. !Ionourable Court.

-

¢. That non-availing of promotion and foregomg thereof does not cause loss to the
government exchequer and in consequence of foregoing promotion, pave way to the
next employee in seniority, aspiring for promotion could be promoted ;

£ That the impugned promotion Notification dated 06/08/2020 communicated. o
06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt

blow of hammer on the rights of the appellant -It is not out of place to mention here .

that the appellant areteachers and have to look after their children as wel) as alhng

dependent family members and in.these circumstances in the _presenice of impugneg-
Notification dated 06/08 /2023 communicated on 06/06/23: ‘would not be able o

serve in the department and- which’ shall amount to the. snatchmg of.bread and

butter of the poor employees _ < : oo
- ) . . .g

it is, therefore, humbly ;prayed that on the acceptance qf

the instant Service Appeal;: the |mpugned Notlf’ cation bearmg
No. SO (POLICY) E&D/1- 3!2020 DATED 06!08!2020, communicatec
to Respondent No.2 by Respondent NO.1, vide letter dated

06/06/2023, may: please be’ declared and- ordered ‘to be struclt
down ‘being Void, Ultra vires .to the Constitution of Pakistan and
agair_l:-'ft' the fundamental principles of -'hatural iustice. I :

lt is further prayed that no penal action as proposed and,
letter dated - 06!06!2023 may be declared as

enwsaged in
unlawful |Ilegal and without having any legal effect.

"Any other’ rehef which . this honorable Tnhunal deems fit
and proper in_the clrcumstances of the ‘case, may also be
granted to.the appellant.

L. (the appellant) solemnly declare
that the comeits of foregoing
application are true and correct to the”
best of my knowledge and belief and-

Ihr'ough |
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
C.M No -P of 2024 -
In Refto

Service Appeal No 2024

Rashid Ahmaci -
VERSUS

[N ¥ el

Secretary to Government of Khyber Pakhtunkhwa, & others

APPLICAT[ON FOR SUSPENSION OF IMPUGNED NOTIFICATION
BEAR!NG NO.* S0 - (POL[CY] E&D/l -3/2020 DATED 06/08/2020,
COMMUNICATED TO. RESPONDENT NO.2 BY 'RESPONDENT NO.1, VIDE

LETTER DATED. 06/06/2023 TlLL THE FlNAL DISPOSAL OF CASE IN
HAND.

Respectfullir'Submitted%
1. That the instant app]lcation may be treated as part and parcel of service appea] of

the appellant. _ -

2. Thatthe appellant has brought a good prima facie case-and balance of convenience
" alse lies.in favor of the appellant.

3. That there is likelihood success. of the appellant in the lis. And if the notification ‘
' bearlng No. So (Policy) E&D/1-3/2020 Dated. 06/08/2020 communicated to
Respondent No.2 ‘by Respondent'No.1, Vide Letter Dated 06/06/2023 is not
suspended the appellant would suffer. irreparable loss. d

4. That valuable Eights of the appellaht is involved in the case. ' b

In view of the reasons, it is humbly requested that the nouﬁcanon bearing No. So
(Policy) E&D/1- 3/2020 dated 06/08/2020 communicated to Respondent NoZ by
Respondent No.1, Vide Letter Dated 06/06/2023 may kmdly be suspended till the final

dlsposal of the main appeal in hand. .

Appellant

AFFIDAVIT ' Through

| {the, appeilant] do hereby' solemnly

Muhammad Muazzam Butt
stated on oath that the contents of

Advocate Supreme Court »

foregolng.applig.at:on_ are true and -

correct to the best of my knowledge W .

and bellef and nothing .has been uhammad Adeel Butt
concealed therein this~ Honorable ﬁ_dvoi:ate,High Court
Court. o

Deponent . \
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- ‘ GOVERNMENT OF.
KHYBER PAKHTUNKHWA *
/ESTABLISHMENT DEPARTMENT
(REGULATION WING)

. -
w

, NOTIFICATION .
. _ Dated Peshawar the, 06/08/2020 e
" In exercise of the powers conferrgd by section 26 of the' Pakhtunkhwa Civil Servants Act, 1973(Khyber
Pakhtunkhwa Act No XVIH) the chief. Minister of Khyber Pakhtunkhwa is pleased to drrec{ that in the
Khyber Pakhtunkhwa Civil Sewants-{Appolntment Promation and Transfer] Rules 1989 the followlng
further amendment shall be made, namFIy"" p

: ENDMENT

In rule 7, sub-ruler (5) shall be deleted.

. . CHIEF SEC,RETARY .
. : GOVERNMENT OF THE KHYBER PAKHTUNKHWA |

te <
N .

- {ANDS): & EVEN DATE ’ oL

Capy is forwarded to :-

Additional Chief Secretary, Govt of Khyber Pakhtunkhwa; Planning & Developmient Depaitment} - |
The Senior Member Board of Revenue, Khyber Pakhiunkhwa. ' X :
Al Administrative Secretaries to Gavt of Khyber Pakhtunkhwa. S
The Principal Secretary to Governar, Khyber Pakhtunkhwa. p .
The Principal Secretary to Chief Mmlster Khyber Pakhtunkhwa, - : N

* All Divisional Commissioners In Khyber Pakhtunkhwa ' :
All Heads of Attached Departments in. Khyber Pakhtunkhwa. ! o : _
All Autonomaous/Semi Autonomaous Badies in Khyber Pakhtunkhwa s ¥
All Deputy Commissioners in KhyberPakhtunkhwa, :

. The Registrar, >Peshtawar, High Court, Peshawar.

. The Registrar, Khyber Pakhtupkhwa Service Tribunal, Peshawar P

. The Secretary, Khyber Pakhtunkhwa Public, Service Commission, Peshawar : :

. The Deputy Director {IT}, E&A Department. ; i

. Al Section Officers in Establishment & Admin]stration, Department .

. The Section Officer { Admin}, Administration Department with the request to arrange 20 gazette

i
. ) . copies. : !
' . The Caretaker Admimstmmn Department. - —
’ , SR {WARDAH LATIF :
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. Amaelingre Qd’dh'lg Ihe sublacl mana: was heid an 06-01-‘202.‘1 n! H'{'JD AM,

under the Chﬂ"mnnstﬁn ol Add’l!lonul Secetory Eslabishment I his olfice, The

tn!lowlng allanded lha meallng. .

3 ) . - —
1" | NAME- | - _ DESIGNATION .
LI t
' M y,,m, Wahld Doguly Dhaciot Exlablishman) al Dhe:lmulc
1 . Ellmanimy 4 Secondory Edu:nllun Deparimenl
: Provinciol Prasideni all Prlmorv Teachon
A M' AtlzUlloh . Assaclollon

Khyber Pokhiunkhwo <
General Secrotary AFTA Fashowar

4 im section Offices [Prlmary) E&SE Depanimen Civl
i Uhummud m‘uq secrelaslol Khyber Paknfunkhwo Peshawa?

ll — O A P ——  —

3 | M, qunqnl I.Illnt\

2. The mesling llmled viih recilolion liom The Holy Ouron. The chai wel:omad
Ihe parlcipgnls. ‘Ihe[Danuly Direclor {Esloblshmani) ol Olrecicrole of Elementary 2
Sacendary Edu::alloﬂ triafad the loum regording oganda lem In detall. '

k§ Allar lhraudbclra dlscusslon 1l wos dacided tha) Dreclarale of Elemanla:v 2

Secondory Educuuoin Dopariman! mcw ainming the cose propery and’ submil 2

: se!l—contu&ned}cunseﬂdu!ed cose Im onward submission 1o Estabiishmanl

Dapotlmanl lar. Iurihe: necasmrv acllnn

The meeﬁng ended with a vale o! ihonks frorn the Chulr

i
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Mr, Rll-.-faqul uliah)

Mr. Fazal ' - n wxunahj )
L-pulv Dl:uclurd! hr::r?doth M’Ldmt o ,
Pl sochers Asocia n
ase Dencrlménf Khyber Pakhlunthwo
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" JUNUTES of T MEETING ReGa RDING. ApPiic ON_SUBMITTED BY MR_AZIZ Unas

_BEOViNciaL pRes!y u IALL "PRIMARY TEACHERS £
EGARDING OF DELETION OF.RULE 7{5) IN -
RANSFER RULES 19395

DCIATION uazn PAKHTUNKHWA

A meetlng ragardlng tha subjar.t matter was held on 06-07-2025 at 11:00 AM under

the Chalrmanship. of Addluonal Secratary &tabllshmant

In"his offica, The; fuﬂawhg uttendnd
the meetlng

+

av’n.ss VANT (APPOINTMENT, PROMOTION

St ° NAME | DESIGNATIDN

(w3

Mpr. Fazal Wal'nld .
Seeondary Education Departmant = -

Deputy Diractor Estnb[lshmant of Dlrectnrata EJemcnt:arv & .

i

Mr. Aziz Ullsh Pravinclal Prasidant All Prima:y Teachers As:oclatiun'

Khyber Pakhtunkhwa

w

Mr. Rafaqat Ultah .- ¢ . -General Secretary APTA Peshawar

H

Sectlon Officer (Primary) EASE Department Clvil i
Semtarrai Khyhcr Pakhtunkhwa Fushawar ) |
i

‘Muhammad Ishag

2 The, meetlng Stirted wlth redtation from The Hoiv Quran. The :halr wefr.omed the

participants, Tha Depm.y Dlrectnr {Establlshment} of. Dlrecturate: of . Elemantarv & Secondary
Education briefed the- forum maarding ngundn item In' detall,

r - »

3. After l.hreadhara discusslon it was dectded: that Directorste of- Elémentary. & Secondary

Education Department may examlue the  case. pruperlv and. submit & selfe

:uuta!ned/mnsn!]dated case for onward suhmlsslnn to Establishment Departmant for further
necessary actlon. . LY

he meeting ended with a‘!;mt:a of thanks from the Chele,
. . » .

{Mr. Fazal Wahld) ; =
Dgput\} Qiractor-1 . : z -
E&SE Dapartmant , '
i .
Provinctal President ' RO
All Primary Teachers Assuclapan N oot

Khyber Pakhtunkhwa i - Sor

" (Mr RefaqatUllsh) -, 1 - . A

General Seeretary APTA -

Peshawar i o, ' RN
i
{Muhommad Ishag) - i . |
Sectlon OFflcer (Primary-Male} . ' . g
E&SE Department - A S ‘
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To,

Bmf\o_mxg -

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department]
Civil Secretariat, Peshawar . ; 1
2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondar;J,
Education Department, Civil Secretariat; Peshawar f
3) Director Flementary and Secondary Gducation Department

Sir/ Madam:- . _ .
' Your Honorable authority promulgated .Notification No. SO (Policy) 'E&ADjli
3/2020, dated 06/08/2020, communicated to Elementary & Secondary Education Vidj
lewer dated 06/06/23 wherein it has been made mandatory to the employees to avail th
promotion, otherwise, disciplinary action shall be taken against the employees. That, as per
notilication No. $P {Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of
promution was withdrawn and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appdintmerit,
Promotion and;Transfer) Rules, 1989 vide notification no SOR-VI {E & AD)/1-2/2020 dated
06-0B-2020. That Lhe Disectorate of Elementary & Secondary Education Khyber
pakhlunkhwa Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in respect
of which the Establishment Department vide its letter No. SO.(Policy) E&AD/1- 3/2020
dated Peshawar the June 06th, 2023 directed the Directorate of Elementary & Secondary
Education that Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants {Appointment, .
Promotion and ‘Transfer) Rules, 1989 has been deleted vide notification dated §6-08-2020~"~"
and .therefore, no provision exists to decline or forgo promotion and it is obligatory upon_ .
every, civil servant to accept promotion under cvery condition. That Directorate of
klemintary & Secondary Education Khyber Pakhtunkhwa also'wrote a letter to the office of -
Estiblishment & Administrative Department vide No SO(Primary-M) E&SED/2:
2/nAppointment Rule/2023 dated 23-08-2023 to reconsider the amendment made in
Khvber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989

as 1L hod negatively affected a large number of teachers and especially female teachers. In

the meanwhile, the department vide its letter dated 07th of September 2023 directed the
Directorate of-Elementary & Secondary Education Khyber Pakhtunkhwa that necessary
guidance has alrcady been provided to the department and therefore no provision.cxists to .
decline or forgo promotion.and those teachers who do not comply with the promotion AL
order of the competent authority or try to evade promotion through different means shall )
be proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules,

2011,

P It is, therefore, humbly prayed that on the acceptance of ' ‘

the instant representation; the Notification bearing No. SO (POLICY)
E&D/1-3 1-2G20 DATED 06/08/2020, communicated to vide letter dated
06/06/2023, may please be declared and ordered to be struck down

“'heing Void, Ultra vires to the Constitution of Pakistan and against the

fundamental principles of natural justice. .
Dated L /05)2024 ) @M) - -

RBS D BHIAR)
- S /6 MUHAMMAD RYUB
SAST R
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