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Muazzam Butt Advocate. 1t is fixed for preliminary hearing |
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BEFORETHE SERVICE TRIBUNAL KHYBER-PAK]iTUI\_fl(I{UWA

In Refto : ‘ : A P T

_ServiceAppeal No ZZ??‘ j2024 . a | T -

. , . R
* . N ¢ et .o I

Am}ad Imran Son of Niamat Uliah.Resident of Tehsil & District Manshera ~ . e 5 "t

v
]

Designation Primary School Head Teacher at GPS Shamon
corrssnamnennenno Appellant
_VERSUS

A Secretary to Government of Khyber Pakhtunkhwa. Establishment Department, Civil - ~
Secretariat, Peshawar

-
3

2) Secretary to Govemment of Khyber.Pakhtunkhwa, Elementary and Secondary
Educatlon Department, Civil Secretariat. Peshawar

3) Director Elemen!:ary and Secondary Education Dep_artment

s

.............. Respondents

SERVICE APPEAL I.INDER SECTION ‘4 OF KPK SERVICE
. TRIBUNAL . »ACT . 1974, AGAINST THE IMPUGNED .
NOTIFICATION "BEARING. NO. SO{POLICY]E&ADH-312020 s
'DATED 06!08!2020, COMMUNICATED TO RESPONDENT NO.
2 _VIDE LEYTER DATED 06!06:‘2023 WHEREIN T WAS
STATED THAT SUB RULE .5 OF RULE -7 _OF _KHYBER-
PAKHTUNKHWA CIVIL - SERVANTS (APPDINTMENT

‘PROMOTION_ _AND TRANSFER) RULES, 1989 - STAND S
DELETED - o
". <&
PRAYER: s

ON ACCEPTANCE OF’ INSTANT SERVICE APPEAL THE )

" IMPUGNED_ NOTIFICATIDN BEARING ° NO: _SO" (POLL(}_\Q e
E&AD!1-312020, DATED . 06!‘08!2020 COMMUNICATED TO. ' ‘
RESPONDENT NO. 2 VIDE LETTER DATED 06106!2023, MAY,
BE DECLARED AND ORDERED TO BE STRUCK DOWN BEING
VOID 'AND_ULTRA . VIRES JO_ THE"® CONSTITUTION OF
PAKISTAN AND FUNDAMENTAL PRINCIPLES OF NATURAL

: JI.ISTICE AND AGAINST THE RIGHTS OF APPELLANT. '

ANY OTHER RELIEF WHICH THIS HO HONOURABLE TRIBUNAL P .
DEEMS FIT AND PROPER IN THE- GIRCUMSTANCES OF THE
CASE MAY ALSO BE GRANTED TO THE APPELLANT

meuﬁHMWmmwﬁﬂ: ' ' . ,
1. That the Respondents Department appointcd the Appellant as Prlmary School Head
Teacher.

Copy of Monthly Salary account is'annexed as&n_ngxur_e_A T T ¢ . S




e

—D-

That as per Khyber Pakhtunkhwa (Appointment/ Promotion/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Federation as
well, availing of promotion by the employees is always optional and the employees
as a matter of right may avail or forego their promotion and the next employee in
seniority list is to be promoted.

That some employees specifically have foregone their promotion as they could not
serve in the areas where there is no facility of accommodation and no houses of
their elders are available to look after them in far-flung and solitary mountainaus
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the

extent of terms and condition is framed by the Chief Minister and such promotion -

rules are not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part and parcel of KP Civil Servant
Appaintment, Transfer and Promotion Rules 1989,

That Government of X.P without following the rules position mentioned in Para 6

above promulgated Notlfication* Na. SO (Policy) E&AD/1 3/2020, dated .

06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23
wherein [t has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. The impugned
Natification is reproduced as under:- '

"Furthermore, those officers/officials who do not

comply with promotion order of the competent authority

or try to evade promotion through different means shall
be proceeded against under Khyber Pakhtunkhwa Civil
Servants (Efficiency Discipline) Rules, 2011, please”,
-~
That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the
right of foregoing of promotion was withdrawn and the Government of Khyber
Pakhtunkhwa Establishment Department {Regulation Wing) deleted Rule 7(5) in
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 vide
notification no SOR-VI (E & AD)/1-2/2020 dared 06-08-2020. .,
Copy of notification No. SD (Policy} EV AD/1- 3/2020 dated 06/08/2020 is attached
as Annexure B

v

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in
respect of which the respondent No. 1 vide its letter No. SO(Policy) E&AD/1-
3/2020 dated Peshawar the June 06th, 2023 directed the respondent No 3
(Directorate of Elementary & Secondary Education} that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants {(Appointment, Promotion and Transfer) Rules, 1989
has been deleted vide notification dated 06-08-2020 and ,therefore, no proviston
exists to decline or fargo promation and it is obligatory upon every civil servant to
accept promotion under every condition.

Copy of Impugned Letter dated June 06th, 2023 is attached as Annexure C

That thereafter the meeting was alsc held in the office of Additional Secretary '

Establishment on 06-07-2023 in which it was decided to examine the case properly
and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.

Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directorate of Elementary & Secondary Education

Khyber Pakhtunkhwa also wrote a letter to the office of Establishment &
Administrative Department vide No SO(Primary-M) E&SED/2-2/Appointment
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber
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Pakhtunkhwa Civil. Servants (Appointment, Promotion and Transfer)‘Rules, 1989 as -
it had negatively affected a large number of teachers and especnally female teachers. -

Copy of Letter dated 23 08 2023 |s attached as Annexure E

That the respondent \nde its letter dated 07th of September 2023 dnrected the
Dlrectorate of Elementary & Secondary Education Khyber Pakhtunkhwa that

necessary guidance has already been provided to the department and therefore no

. provision exists to decline or forgo promotion and those téachers-who do not-
comply with the prornotion order of the competent authority or oy %o evade

promation through’ different means shall be proceeded under the Khyber
Pakhtunkhwa Civil Servant (Efficiency & Discipline} Rules, 2011.
Copy of lmpugned Ietter dated 07-09-2023 is attached as Annexure F

That_the petmoner feeling aggricved, filed Representation to the respondents in '

person, and also approached to respondents through APTA President but the
grievances of the appellant have not so far been redressed.

. Copy of Representation against the said notification is annexed as Annexure G &H

That feeling aggrleved from the letters dated 06- 06-2023 and. D? 09-2023 and the

deletion of Rule- 7(S) in the Khyber Pakhtunkhwa Civil Servants: (Appointment, -

Promotion and Transfer) Rules, 1989; the petitioners filed this Hence the instant

service appeal is filed on the following grounds -

GROUNDS:-

.

a. That as per various judgments It is es"taﬁltshed and settled~pr|nr:|ple that executive

notifications cannot be given retrospective effect. A valid Natification which confers

rights is ‘always applicable with prospective effect, however, if an amendment o

notification that adversely effects the interests of the employees or causes

disadvantage to the employee is not tenable’in the eyes of law. The notification/

guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

. That there are no.terms and conditions of service mentioned-in the appointment

order of the appellant wherein, availing of promotion is mandatory. it is further

submitted that employees In the past, have faregone their promotion along with
their posting. It is submitted that when domiestic-and other personal issues do not
. permit-the employees/appeliant to avail'the promotion order and in that case, the
employees who foregone their promotion were allowed not to avail the prometion-

for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during their entire service. Hence
the employees himself/herself furebear agonies of foregoing their promotions. As a
result, junior to the appellant according to the order of seniority cum fitness are
granted promotion to next rank.

L] * ‘;

¢. That as per.Civil Servant laws, promotion is'a kind of appointment which is él\:\.rays- C

optional to get promotion or not, hence the. impugned notification is void, illegal and, -

against the law and the same to the extent of the appe[lant is liable to be set-aside:

cannot avail _promotion with transfer in other areas, dlerefore. no employee:can.be
compelled to accept the promotion, compulsorily which is not beneficial to the

employee but if an employee Jdoes not avail and gét benefit of her promntion it must +

be optional for the employees as to whether to avail or-forego the benel‘ts\Any
promotion without willingness of employee is illegal-and liable to be setaside.

. That it is further submltted that on account of grant of promotion -some employees .
who are suffering from severe medical ailment or facing acute domestic issues
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e. That non-availing of promotion and foregoing, thereof does not cause loss to the

government exchequer and in consequence of foregoing promation, pave way to the

- next employee in seniority, aspiring for promotion.could be promoted:

That the impugned promotion’ Netification dated: 06/08/2020 commumcated on

06/06/2023 is perverse, discriminatory, against the iaw, pungent and is a blunt. .

Blow of hammer on the rights of the appellant. it is not.out of place to. mention here
that the appellant are teachers and’have to look after their children as well as s afling
dependent family members and in these cin:umsl:ances in the presence of impugned

* Notification-dated 06/08 /2023 communicated on D6/06{23 would not be able to .
. serve in- the department and which shall amount to the snatchlng of bread -and

butter of the poor employees’

-

‘It is, therefore, humbly prayed that on_the acceptance of -

the instant Service - Appeal' the Impugned Notiﬁcation bearing

No.: SO - {POLICY) E&D!1-3 -2020 .- DATED - - 06/08/2020,-

communicated ‘to Respondent No.z by Respondent NO.1, vide
letter dated 06!06!2023, may please ‘be declared and ordered to
be struck. down being Vord Uitra- vires to.the COnstitutlon of

_Pakistan and against the fundamental prmclples of natural.
_justrce.

-

“Itis further prayed that no perlal action as proposed and.
_envlsaged In letter -dated 06!06!2023 may - be declared as
' unlawful, illegal and wuthout having any. legal effect.

Arly other relief, which ,this honorable “Tribunal deems fit
and proper"!ln the clroumstances oflthe case, may also be

granted to the appellant. B .
- Appellant !
AFFIDAVIT: o ppetian
i Amjad Imran Son of Niamat Uliah -} o . .

Restdent of Tehsil , & District | Jhrough
Manshera~ that the: contents of | «

foregoing application are true and
correct to the best of my. knowledge
and _belief and nothing has been
concealed therein from this Honeurable

Court . : R A '
- / . Muhammad Adee! Butt -
; e d . - Advocate High Court

. Muhammad Muazzzam Butt
- Advocate Sup me Court

' Deponent ‘

assam Ahmad Siddiqui’

'Advocate High Court
e Voo ' LLM- Humah Rights
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Dist. Govt. KP-Provincial ) 6 -
District Actounts Office Manshra
Monthly Salary Statemeat (Janoary-2024)

Personal Information of Mr AMJAD IMRAN d/wis of NIAMATULLAH

Persoanc) Number: 00223539 CNIC: 1350112947457 NTN: R

Datc of Binb: 16.03.1969 Entry into Govt. Service: 24.09.1989 Length of Sorvigo; 34 Years 04 Moaths 009 Duys
Employment Category: Active Temporary - .
Designation; FRIMARY SCHOOL HEAD THEACH B0627427-DISTRICT GOVERNMENT KHYRBE

DDO Code: MAG3I3I7-District Manschrs .

Payroll Section: 001 GPF Section: 001 Cash Center: 08 .

GFF A/C No: EDUMA007780 GPF Interest applicd GPF Balance: 635,913.00 (provisiooal)
Vendor Number: -
Puy and Allowances: Pay scale: BPS For - 2022 Pay Scale Type: Civil BPS: 15 Pay Stage: 24

Wage type Amount Wage type Amount

0001 | Dasic Pay 71,440.00 1001 | House Rent Allowsnco 45% 3,524.00
1210 | Convey Atlowance 2003 2,856.00 1300 | Mcdical Allowsnce 1,500.00
1505 | Chorge Allownce 40.00 2148 |15% Adhoc Reliof Ail:2013 950.00
2199 | Adhoc Relicf Allow @1L0% 637.00 {2316 | Teachiog Allowance 2021 . 3.234.00
2341 | Dispr. Red All 15% 2022KP 6,807,00 2347 [ Adhoc Re] Al 15% PSITY 6,807,00
2378 | Adhoc Reticf All 2023 315% 24.311.00 0.00

Deductions - General

" Wage type Amount Wage type Ampopt
1015 | GPF Subscription -4 290.00 3501 | Benevolest Fund -1,200.00
3609 |Inc Tax -3,009.00 3990 |Em Edu, Pund KPK -135.00
4004 {R. Benefits & Death Comp: _-600.00 0.00

Deductions - Loans and Advances

Laan Description Principal smount Deduction Balance
6505 | GPF Loan Principal Instal 500,000.00 -13,900.00 27,400.00
Deductions - lncome Taz
Payable: 4690638  Recovered till JAN-2024:  20,138.00 Excmpted: 11726.03 Recoveruble: 15,04235
Gross Pay (Ro): 122,096.00 Deductions: (Re): -23,134.00 Net Pay: (Rs.): 98,962.080

Payee Name: AMJAD IMRAN
Account Number: PLS 7362-8
Bank Details: NATIONAL BANK QF PAKISTAN, 230665 GARHI HABBULLAH GARHI HABIBULLAH, MANSEHRA'

Lenves: Opening Balance: Availed: Bamed: Balance:

Permanent Address: MANSEHRA

City: MANSEHRA Domicile; NW - Khyber Pakhtankhwa Housing Status: No Official
Temp. Address:
City: Email: amjid13501 1294745 7@ gmail.com

T

.2)11;:1 generated document (n accordance with APPM 4.6.12.9(50399005/29.01.20M4/3.0)
All amounts are in Pm
* Errors & omissions (SHRWCESMZEZJMHN.'JJ:OU
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QFFIQE OF THE DISTRICT EDUCATION OFFICER (MALE) MANSEHRA.
NOTIFICATT ) C . B ¢

(1 pursuance of Govesnmen! of Khyber Pakhton Khawa I.‘cﬁmrl.r !';'otiﬁuliou No SO(B&A) n-fm-:&se 72012
Dated 1170772012 and subsequently Notificatlon Issued by e District Education Officer {Muke) Mansehra Endsti; No 17 1-850
dated 250272003, . , X : .
" # The fallowing Primary School Head Teacher B-15 wre sdjusied agalnst newly uppraded Primuy Schoot Head
Teacher Post wilh immediate ¢ffect.
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3. Al Adm[nistratwe Secretar{es to, Govi of Xhyber Pakhtunkhwa : K ‘. ’ 4
. 4. The Principal Secretary to Governur Khyber Pakhtunkhwa B . oo .
- o .5. The Principal Secretary.to Chlef Munister. Khyber Pakhmnkhwa . : . M
3 ! 6. All Divisional Commissioners in Khyher Pakhtunkhwa. oo . ) . 0 .
$ 7. AllHeads of Attached Departmenls In Khyber Palchtunkhwa - - )
3 i 8. All AutonomnusfSemi Autonomovus Bodies [n Khyber Pakhtunkhwa . ¢
.. -9. Al Deputy Commissioners In Khvber Pakhtunkhwa . . . ’ . R _
10. The Reglstrar, Peshawar: High Court, Peshawar. < . L v E
11. The Registrar, Khyber Pakhtunkhwa Service Txﬂ:uunal| Peshawar L T
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To, ' - Dated: 28-01-2024

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department

Sir/ Madam:-

Your Honorable authority promulgated Notification No. SO (Policy) E&AD/1 3/2020,
dated 0670872020, communicated to Elementary & Secondary Education vide letter dated
06/06/23 wherein it has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. That, as per notification No.
SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of promation was
withdrawn and the Government“of Khyber Pakhtunkhwa Establishment Department
(Regulation Wing) deleted Rule 7{S}) in the Civil Servants {Appointment, Promotion and

Transfer) Rules, 1989 vide notification no SOR-V1 (E & AD)/1-2/2020 dated 06-08-2020. That '

- the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked
for guidance regarding deletion of Rule 7{5) in Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion and Transfer) Rules, 198% in respect of which the Establishment
Department vide its letter No. SO.(Policy) E&AD/1- 3/2020 dated Peshawar the June 06th,
2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in the

Khyber Pakhtunkhwa Civil Servants {Appointment, Promotian and Transfer) Rules, 1989 has -

been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline
or forgo promotion and it Is obligatory upon every civil servant to accept promotion under
every condition. That Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
also wrote a letter to the .office of Establishmient & Administrative Department vide No
SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the
amendment made in Khyber Pakhtunkhwa Civil Servants-{Appointment, Promotion and

Transfer) Rules, 1989 as it had negatively affected a large number of teachers and especially .

female teachers. In the meanwhile, the department vide its letter dated 07th of September
2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no pravision
exists to decline or forgo promotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade promotion through different means shall be
proceeded under the Khyber Pakhtunkhwa Civil Servant (Effictency & Discipline) Rules, 2011.

_ it is, therefore, humbly prayed that on the acceptance of the instant
representation; the Notification bearing No. SO (POLICY) E&D/1-3 1-2020 DATED

06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and

ordered to be struck down being Void, Ultra vires to the Constitutton of Pakistan.

Best Regards '_/.( .

Amjad tmran Son of Niamat. Ullah
Resident of Tehsi) & District Manshera
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" BEFORE THE SERVICE TRIBUNAL PESHAWAR‘

L. ' . - N W} 3
A WAL I Appellant

Versus

Guvernment of KP & others
* Respondents

———
.

<.t | {the Appellant)

do ilereby appoint and retain

to act and appear for me in the above Suit and on my behall to conduct and prosccute (or

defend) the same and all procccdlngs that may be taken.in respect of any petitian

d with the same or any decree oF urdcr passcd therein and Applications for review
ke all necessary

connecte
to fHile and obtain return of documents, and to represent me/us and o @

steps on my/our behalfin the above matter:

Tagree o -rati‘? albacts done by the aferesaid Advocate in pursuancé of this Authority.

'
- -
. - K D L

APPELLANT

'ACCEPTED

Advacate High Court

Lot gt




