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' Order or other proceedings with 5|gr;a_turt of jtjdge

The appeal presented today by Mr. -Muhammad
Muazzam Butt Advocate. It is lixed Tor preliminary hearing
' bel"orc'Single_Bench at Peshawar on 06.11.2024. Parcha Peshi

given to counsel for the appellant.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

“in Rgftb Lo

Service Appeal No2 220 /2024

Nosheen wife of Shah Nawaz, SPST (BPS-14)

Village Amerabad, Amierabad, PO Dhaki, Tehsil ;Fangi, District Charsadda
' . s einnAppeanE

1)

2)

3)

-

VERSUS

Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civll
Secretariat, Peshawar

Seﬁretary to Government of - Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar ' .
Director Elementary. 'a__nd Sécondary Education Department, Civil Secretari‘at Near
MPA Hostel; Peshawar ' ’ :

........... ~Respondents -

RESPECTFULLY SHEWETH:

1

*That the Res}:or;dents 'Depértment appointed the Appellant as Senior Primary
Schoo} Teacher. .
Copy of Appointment letter is'annexed as Annexure A

St

x{-l'

i»
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o

N g,

. Rhyber~{"yk

-
.

L

N . . . .
‘That as per Khyber Pakhrunkhwa {Appointment/ Promotion/ Transfer) Rules,
1989, as well as {n other sister services of the other Pravinces and Federation as
well, avall[ng of promotion by the employees Is always optional and the emplayees
as a matter of right may avail or furc[‘.;o their promotion and the next employee in |
-;cniority listis to be promated,

-
That some emptoyecs spcclﬁca}ly have foregone their promotion as they could not
serve in the arcas where there is no facility of accommedation and no houses of

. thelr elders are avallable to look after them in far-Mlung and solitary mountainoys

hard arcus. and as per Section 25 of per KP Clvil Servant Act, 1973, rules to the

extent of terins and condition Is framed by the Chicf Minister and such-promation -

rules arc not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part and parcel of KP Civil Servant
Appuintmcnt ‘I'vansfer and Promotion Rulcs 1989. .

‘That Government of K.P without followmg the rutes position mentiored in Para 6
ahove ‘promulgated ‘Notification No. SO (Policy} E&AD/1 372028, “dated
06/08/2020," communicated to Respondent No.2 vide fetter dated 06/06/23
wherejn.it has been made mandatory to the employees to avail the pramotion,
nthcrwl':r.-, disciplinary action shall be takcn against the cmployecs. The Impugncd

Nonl"m]tinn is reproduccd as under: ) .

O A "Furthcrmorc, those ul‘f’cers/offll:inls who do not
comply with. promotion order of the competent authority ,
or try to evade promotion through different means shall
" be proceeded against under Khyber Pakhtunkhwa Civil
Servants [Eff‘c:ency Disclplme] Rules, 2011, please®.

Y.

Thar as |~:u nol‘:f‘catuon No. S {Policy) /LI)MJ/I 372020 datcd 0670872020, thn

‘right of faregolng ‘of promotion was wlthtlrawn and the Government of Khyber

Vakhtunkhwa listablishment Demr:mcnt {Regulation Wing) deleted Rule 7(5) in
the Civil Servants {Appomtmenr. Promotion . and l‘ransfer) Rules, 1989 vide
notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. .

Copy of Impugned notilication No. SD (Pulicy) £V !\D/l 3/2020 dated 06/08/2020

is nlmchcd as A,ungx_u_m_ﬁ _ .

‘I'hut the Directorate of Ek.mentary & Secondary Education Khyber Paldltunkhwa
Peshawar . asked for guidance- regarding delction. of-Rule 7(5) in Khyber
Palchtunkhwa Civil Servants {Appotntment, Promotion and Transfer) Rules; 1989 in
respect of which the respondent Ng.-1 vide its letter No: SO(Policy) E&AD/1-
372020 dated Peshawar the . June. 06th, 2023 directed - the respondent No '3

. (Directorate of-Elementary & Secondary Fducation) that Rule 7(5) in the Khyhcr

Yalkitunkhwa Civil Servants (Appolatment, Promation and Transfer) Rules, 1989
hgs been deleted vide notification dated 06-08-2020 and therefore, no provision
exists to-decline or forga promotion and it is obligatary upon every civil servant to
accept promotion tinder every condition. - o

Copy of I‘F'pugncd L. ctter dated Junc'06th, 2023 is attnchcd as A.B.D.G.KH.I:ILC

That thereafter the meeting was also held in the office of Additional Secretary
listablishment on 06-07-2023 in whfch it was decided to examine the case properly

and submit a self-contained/ consolidated case for onward submisston to the |

]

Ks@ablishment Department for further necessary action.

’ Copy of M}hutt.s of Meeting datcd 06- 07—2023 is detached as ﬂ_nngxumﬂ

That the RcT'pondcnt No.3 f-c. !Jnrcclur'itc of Licmcnmry & Sccondary Iducatinn

tunldlwn also- wrote a letter to the office of . Establishment &
Administrative.” Department- vide No SO(Primary-M} E&SED/2- 2/Agpointment
Rule/2023 dated 23-08-2023 to ‘reconsider the amendment made in Khyber .

)




Y,

1%

Pakhtunkhwa Civil Servants (Appointmént, Promotion and. Transfer) Rules, 1989 as
it had negatively affected-a large number of tedchers and especially fcma!c teachers.
COpy of Lietter dated 23-08-2023 is attached as ﬂ_u_n_mmﬁ

lhar. thc respondent. vide Its lerter datéd 07th of September 2023 dirccted the
Dircctorate of Elementary & ‘Secondary Education - Khyber Pakhtunkhwa that

" necessary guldance has already been provided to the- department and therefore no
_provision exists to decline, or fprgo promotion and those teachers who da not °
‘comply with’ the . promotion _a_rdcr ‘of-the -competent authority or try to evade

promotion through different means shall be proceeded under the Khyber
Pakhtunkbwa Civil Servant (Efficlency & Distipline) Rules, 2011.

° (’upy 0flu.pug‘rred_letter dated 07-09-2023 i is attached:as An.n_exumjﬁ

- lhat the pz.t:tioner feelmg, aggrte-,ved filed Representatmn to the respondents in
:_pLI‘SDn and also approached to respondents through APTA President but the
gricvances of the appellant-have.not so far been redressed. -

Cnpy of lll.presenntion against the said’ nntlf’carlun isanncxed-as Annexure G & H

/
_r ‘hat- fecling aggricved from the letters datcd .06-06-2023 and 07-09-2023 and the

detction of Rule 7(5). in the Khyber Pakhtunkhwa Givil Scrvants (Appaintment,
Promotien.and Transfer) Rules, 1989; the petidoners i Fled this Hence, the instant
service appeal is filed on the following grounds -

GROUNDS:-

h B

e,

© annot svail promotion with transfer in other arcas, therefore, no emplayce can be .

‘rhat as per various judgments itis established and settled ‘principle that executive

-nutifications canivit be given retrospective effect. A valid Notification which confers

rights is ulways applicable with prospective.effect, ‘however, if an amendment

notification that adversely "effects ‘the interests of the employees or causes

disadvantage-to the employee is not tenable. n thecyes of law. The notification/
guidanpc_datr_:d-06/08/2020'06{06{2023_‘grc liable to be set—a_side.:

‘That there are no terms and conditions of seryice mentinnédjn- the appointment

. urder of, thic appellant wherein, availing ef promotion is mandatory. It is further

submitted that employees [n the past, have foregone their premotion along with

their posting. v is submitted that when domestic and other. personal issues to not -

pmmt the employces/appellant to-avail the-promotion ‘order and in that case, the
r.mployg.-u who foregone their promotion- were allowed, not to avail the promotion
fur a period or 04 years and on second refusal the emplnyees were permaner:tly

‘debarrgd (rom availing the facihty of promotion during their entire service. Hence

the emplayces himsilf/herself forebear agonies of foregalng their promotjons. As 2
resull junior to th:.fappnllant accurdlng to the. order-of scniority cum fitness are
[.,mnrc prumorinn ta next rank. .

‘That'as per Civil Servant ]aws, promotion Is a kind of appointment which i always
uptional to get prumotion or not, hence.the impugned.notification Is void, illegal and
againstthe law and the same to the extent of th# appellant is liable to be set-aside.

? -

“That it is further submitted that on.account of grant-of promotion, some employees

who are sullering from' severe medical ailmént -or facing .acute domestic issues

cumpelled to accept the pmmnunn cumpulsonly which is nat beneficial to the
cimployee but if an cmployee does Rot avail | and pet benefit of her promotion it must

e optional for the employees ‘as to -whether_to avall.or forego the benefits. Any

promation }utthqut willingness ufcr‘nploycr.' is-itlegal and lahle to be setside.




Wi

<.

i

N

That nun-dmllmg of prarnﬁtmn -and- ﬁ:lregomg thercuf does nat cause loss to the.

government exchequer and.in cunscqucnu: of. foregning promotmn pave way ta the
next émployee in‘seniority, aspiring for prombotion-could be: promoted. :

.'Fhat the impugned. prnmutmn Notlﬁr:ntmn dated DGfOB/ZUZU commumcal.ud on.

© 116/06/2023 is perversg, dlscrlmmatury. ag,ainst the. law, ‘pungent ; arfd s a-blunt

blow of;lammer on the rightsof the 1ppcllant it is not out of place to-inention here
that the appet]ant are-teachers and have to loak after theii' children as well as-ailing

dt.pem] :nt family members and in these circumstances in the presem:e of impugned
‘Notification- dated 06/08 /2023 cnmmumcated on 06/06/23 would not be able to

serve in the department ‘and which shiall amount to. thc 5natchmg nf bl end and

_ hutter oftlu. poor meinyees i

It zs, therefure, humbly prayed thaf :m the acceptance of

' the mstant Service Appeal; the- lmpugned Nutnf‘catmn bearmg

No. SO (PDLICY) E&DI'I-SIZDZO DATED 06!08!2020,‘ caommunicated

to Respondent No.2. by Respandent NO.'[, vide 1etter dated'
05106!2023 may please be l:iectared and ordered to” he*struck.
down bemg Void, Ultra vires to the Gonstltutlon of Paklstan anl:l‘

against the fundamental principles uf_natgral j_ust_lce.

It. is further prayed 'th'at no penal e'c‘tian ‘as prdbbsed and.

envisaged in letter-. dated 06!05!2023 may “-be- . declared as

unlawful |llegal and. wnthout ha\rmg .any legal effect.

Any nther relief, wh:ch thls hnnnrable Trlbunal deemis fit -

ami pmper in the clrcumstances of the case\, may also he

granted to the appe!lant. . : B

AFVIDAVIT: "y

w3 — : " Appellant-

-'lulhmg, has hél.ll cum.nalcd therpin

I {the appellant} solomnly declare
that  the -contents  of  foregeing -
apphication are teue and correct fo the
best-of my knowledge - "im.l belief and.

from this Honour able Cuurl.

\\L

Jp4

_i > Deponent [

Through

RS
.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
CMNo _ __ -Pof2024 ) '
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a

In Refto . . .

Nosheen _ : N ' e
VERSUS

Secretary to Government of Khyber Pakhtunkhwa_, & others

APPLICATION FOR SUSPENSION OF IMPUGNED NOTIFICATION
BEARING NO., SO (POLICY) E&D/1-3/2020 DATED 06/08/2020, .
COMMUNICATED TO RESPONDENT NO.2 'BY. RESPONDENT NQ.1, VIDE
LETTER DATED 06{06/2023 TILL THE FINAL-DISPOSAL.OF CASE N
HAND
.
Respectfully Submitted:- - e . .
1, That the Instant appltcat:on may be treatéd as part and. parcel of service appeat of
the appellant. _
2. That the appellant has brought a good prima fame case and balanee of convenience
. also lies in favor of the appellant. < Va * s . _
e A K A . ' ‘
3. That there is likelihood, success of the. appellant mfthe lis.? And if the nouﬁcatmn ' -
bearing .No." So| (Pnhcy] B&D/l 3/2020 Dated 06/08/202{) communicated to :
Respondent No.Z by Respﬁ?ldent No.1, Vide Letter Dated 06/06/2023is not .
suspended the appellant would suffer lrreparable loss.

4, That valuable nghts of the appellant is mvolved In the case % ..

>

In view of the reasons, it is humbly requested. that the notjﬁcatlon bearing No. So -

(Pollcy) E&D/1- 372020 dated 06{08/2020 commumcated ‘to. “Respondent No.2 by -
Respondent'No.1, Vide Letter ‘Datéd 06706/2023 may kindly be suspended till the final - Lo
disposal of the main appeal in hand.

$ W )
"Appellant S .
AFFIDAVIT - o Through . '
.o - .
i [the appellant) do hereby solemnly -Muhammad Muazzam Butt
stated on oath that the contents of Advncate Supreme Court
foregoing application are true and ' v '
correct to the best of my knowledge'.‘ ’ .
| and befief and nothing. "has. been . Muhammad Adeél Butt
t:om:ealed lhere[n this Honorable . Advocate High Court
Court. . .
» . M{""f
' Deponent
’ ’ , ‘
[ f - 4
o~ rFa g N ) -t

" . _ e 3 TR SRS T, 1S o h‘ [
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- GOVERNMENT QF .
: ' KHYBER PAKHTUNKHWA -~
ESTABLISHMENT DEPARTMENT
(REGULATION WING} . -

- NOTIFICATION | )
Dated Peshawar the, 06/08/2020 .

in exarcise of the powers conferred by section 2& of the Pakhtuulrhwa Civll Servants Mt 1373{Khyher
Pakhtunkhwa Act No XVItl) the chief Minister of Khyber Pakhtunkhwa is pleased o dlrect that in the
Khyber Pakhtunkhiwa Civil Servants {Appmntment Promaotion and, Transfer) Rules 1989, the Inllnw'lna
further amendment shall be made, nnmr_iy“‘"
: T AMENDMENY
PR . . ;

In.cule 7, sub-ruler (S} shail be deleted.

- ’ cmsrsscamuw
T GOVERNMENT OF THE KHYBER PAKHTUNKHWA
|\I'.'
.+ [(ANDS): & EVEN DATE

Copy is forwarded to :-

1. Additional Ch{ef Secretarv, Govt of Khyber Pakhtunkhwa Planning & Development Department}

2. The Senlor Member Board of Revenue, Khyber Pakhtunkhwa.

3. All AdminlstrativdSecretarles to Govt of Khyber Pakhtunkhwa.

4. The Princdpal S&cretary to Gavernor, Khyber Pakhtunkhwa.

S. The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

6. All Divisional Commissioners in Khyber Pakhtunkhiwa.

7. All Heads of Attached Departments in Khyber Pakhtunkhwa.

8. Al Autonomous/Semi Autonomous Bodies in Khyber Pakhtunkhwa.

9. All Deputy Commissioners in Khyber Pakhtunkhwa. .

10, The Aeglstrar, Peshawar High Caurt, Peshawar. N

11. The fleglstrar, Khyber Pakhtunkhwa Service Tﬂhunnl Peshawar .

12. The Secretary, Khyber Pakhtinkhwa Public Servite Commisslon, Peshawar.

13. The Deputy Director {{T), EBA Department.

14. All Section Officers in Establishment & Administration, Department.

15. The Section Officer { Admin}, Administration Department with the request to urrange 20 gamne
copies.

16. The Careraker, Administration Depariment,

N

{WARDAH LATIF

DEPLITY SECRETARY (POLICY]
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1)  Secretary to Gavérnment aof Khyber ‘Pakhtunkhwa, Establishment Department,
Civil Secretariat, Peshawar . - . .

. 2) Sccretary to Government of Khyher Pakhtunkhwa, Elementary and Secondary
IEducation Department, Civil Secretariat, Peshawar :

4} birector Flementary and Secondary Education Department

-3 D

WWW
Sir/ Madanr- SR R . . . )
i Your llonorable autiiority promulgated Notification No. SO (Policy) E&AD/1 ‘
372020, dated 06/007/2020, communicated to Elementary & Secondary Education vide
lerier dated 06/35/273 whurein ir has been made mandatory to the employees to avail the
promotion, atherwise, disciplinary action shall be taken against the cmployees. That, as per
wrutilication No. 59 (Policy) JEDAD/1- 372020 dated 06/08/2020, the right of foregoing of
prumution was withdrown and the Government of Khyber Pakhtunichwa Establishment
Bepartment (Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appdintment,
Peomuotion and Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-0H-2020. That the Dircctorate of Elomentary & Secondary Education  Khyber T e
Pakhtunkhwa Pekhawar asked for guldance regarding deletion of Rule 7(5) in Khyber
Pukhiunkhwa Civil Servants (Appointment, #ramotion and Tronsfer) Rules, 1989 in respect
of which the Establighment Department vide its ictter No. S0.(Policy) E&AD/1- 372020
dated Peshawatthe func 06th, 2023 directed the Directorate of Elementary & Secondary
Edueation that Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants {Appointment,
Bromotion and Transfer) Rules, 1989 has been deleted vide notification dated 06-08-2020
andd therefore, nu provision exists to decline or forgo promation and it is obligatory upon
evrry civil servant to accept promotion ugder cvery condition. That Dircctorate of
Elvmentary & Secundary Kducation Khyber Pakhtunkhwa also wrote a letter to the office of
Esuiblishment &  Administrative Department vide No  SO{Primary-M) LE&SER/2-
2/Appointment Rule/2023. dated 23-08-2023 to reconslder the amendment made in
Khybper Pakhtunkhwa' Civil Servants (Appointment, Promotion and Transfer} Rules, 1989
a5 1L had negatively affected a large number of teachers and especially female teachers, In
the meanwhile, the department vide its letter dated 07th of September 2023 directed the
Directorate of Elementary & Secondary Cducation Khyber Pakhtunkhwa that necessary
puidance has already been provided to the department and therefore no provisivn. exists (o
deviine or forgn promotion and those teachers who do not comply with the promotion
srder ol the competent authority or try to evade prostotion through different means shall
be proceeded under the Kiyber Pakhtunkhwa Civil Seevant (lifficiency & Discipline) Rules,
2L . - .
it is, therefore, humbly prayed that an the acceptance of

the ins_tan_tf_representation; the Notification be:;ring No. SO (fDLIcY)
E80/1-3 1-2.020' DATED DGIOB{ZUZU, communic:_ated to vide letter dated
06!06!2023,’ may please be declared and ordered to be struck down
being \_I::i_ti_,' U'ltr:l_ vi_ref_?q the Constitution of Pakistan-and against the
fundamental principles of natural justice.

Dated_2EJ0)s2024 . .- ' | Nt
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