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FORM OF ORDER SHEET

Court of
Appeal No. '2,2,(4 2. /2024
Date of order "E)Fmrwat'h'é}-proceedings with sign-a"tar-e dljudge ) T
proceedings
2 T C T

30/10/2024

The appeal presented today by Mr. Muhammad
Muazzam Butt Advocate. Iv is fixed tor preliminary hearing
betore Single Bench at Peshawar on 06.11.2024. Parcha Peshi

given o counsel for the appettant.

By order-of the Chairman
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

In Reftu

Dab saskal, PO Khas, TehsH and District Karak

1)
2)

3)

*PRA‘I(ER:

Service Appeal No. ‘;La" L{;\ /202;4

" Muhammad Nisar Khan.Son of Zarghon Badshah PSHT (BPS-15) i

+
]
!
1
{

VERSUS

Secretary to Government of Khyber Pakhtunkhwa, Establlshment Department. Civil

Secretanat. Peshawar

Secretary to Government of Khyber Pakhtunkhwa, Elernentary and Secondary

Education Department, Civil Secretariat, Peshawar

t

Director Elementary and Secondary’ Education Department. Civil Secretariat Near

MPA Hostel, Peshawar

SERVICE APPEAL UNDER SECTION ‘4 OF KPK

"SERVICE TRIBUNAL ACT 1974, AGAINST .THE

IMPUGNED NOTIFICATION _; __BEARING

NO. SO(POLIC‘OE&AD!.1'-3I2020. DATEDi 06!08!2020

COMMUNICATED TO RESPONDENT NO. 2 "VIDE

LETTER DATED 06!06!2023. WHEREIN

PAKHTUNKHWA CIVIL SE_RVANTS . (APPOINTMENT.

PROMOTION AND TRANSFER) RULES, 1989 STANDS

" DELETED

t

‘ON ACCEPTANCE OF INSTANT SERVICE APPEAL,

THE_IMPUGNED NOTIFICATION BEARING NO. so' -

(POLICY). E&AD:‘1:3!_2(II2I!L

COMMUNICATED TO RESPONDENT NO. 2 VIDE

LETTER DATED 06/06/2023, MAY BE DECLARED AND

! _ Page [1

S — .Appellant

; e Respundents

lT WAS- !
: STATED THAT SUB RULE 5 OF RULE 7 OF KHYBER.

DATED | osma_fzoz_g,;
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ORDERED TO BE STRUCK DOWN BEING VOID AND

ULTRA VIRES TO THE CONSTITUTION OF

PAKISTAN AND FUNDAMENTAL PRINCIPLES OF

NATURAL JUSTICE AND AGAINST TI'IE RIGHTS OF

APPELLANT. -

ANY OTHER RELIEF WHICH - THIS HONOURABLE

TRIBUNAL DEEMS FIT AND PROPER IN THE

cmcums.'rANcEs OF _THE CASE .'MA_Y ALSO BE
GRANTED TO THE APPELLANT.

RﬁSPECTFﬂ'LLY SHEWETH;

1. . That the Respondents Department appointed the Appellant as PSHT in the year
20-04-1999. | A i
Copy of Monthly Salary account is annexed as A_nm:xur_g_ﬂ

A
|

2. That as per Khyber Pakhtunkhwa.(Appointment/ Promation/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Federation as
well,” avalling of 'promotion by the employees is a;lways optional and ‘the
employees as a matter of right may avail or forege thei!r promotion and the next
employee In seniority list is to be promoted _
'Copy of the relevant rules Is annexed as Ann_gxm:ghﬂ N

i

3. That some employees specifically have foregone thelr promotion as they could
not serve in the areas where there is no faclllty of accommodation and no houses
of their ’elders are available to look after ‘them in far-flung and solitary
mountainous hard areas, and as per Sectlon 25 of per l(P Civil Servant Ar:t, 1973,
rules_to the extent of terms and condition ls framed by the Chief Minister and

i

such. promotion .rules are not made appllcable wlth retrospectlve effect The
rules framed are published in the Gazette notification and part and parce! of KP

, Civil Sérvant Appointment, Transfer and Promotion Rules 1989.
4. That Government ofK.P without followlng the rules poslﬂon mentioned in Para 6
above promulgated Natification -No. SO - (Policy) E&AD/ 1 372020, dated _

06/08/2020, communicated to Respondent No.2 vlde letter dated 06/06/23




r--3._.

wherein it has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. The

Impugned Notification is reproduced as under:-

"Furthermore, those officers/officials who do not
comply with promotion order of the competent
authority or try to evade promotion through different
means shall be proceeded against under Khyber_
Pakhtunkhwa Civil Servants ‘(Efficiency Discipline)
Rules, 2011, please”.

That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020,
the right of foregoing of promotion was withdrawn and the Government of
Khyber Pakhtunkhwa Establishment Department (Regulation Wing) deleted
Rule 7(5) in the Civil Servants {Appointment, Promotion and Transfer) Rules,
1989 vide notification no SOR-V! (E & AD)/1-2/2020 dated 06-08-2020. .
Copy of notification No. SD (Policy} EV AD/1- 3/2020 dated 06/08/2020 is

attached as Apnexure C

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa )
Peshawar asked for guidance regarding deletion of Rute 7(5) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules,
1989 In respect of which the respondent No. 1 vide its letter No. SO(Policy)
E&AD/1- 3/2020 dated Peshawar the June 06th, 2023 directed the respondent
No 3 (Directorate of Elementary & Secondary Education) that Rule 7(S) in the
Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer)
Rules, 1989 has been deleted vide notification dated 06-08-2020 and ,therefore,
no provision exists to decline or fargo promotion and ft is obligatory upon every
civil servant to accept promotion under every condition.

Copy of Impugned Letter dated June 06th, 2023 is attached as Annexure D

That thereafter the meeting was also held in the office of Additional Secretary
Establishment on 06-07-2023 in which it was decided to examine the case
property and submit a self-contained/ consolidated case for onward submission
to the Establishment Department for further necessary action.

Capy of Minutes of Meeting dated 06-07-2023 is attached as Annexure £




10.

11.

12.

GROUNDS:- o .

— 4 -

b
!
i
¢
i

That the Respondent No.3 i-e. Directorate of Elementary & Secondary Education

Khyber Palkhtunkhwa also wrote a letter to the oﬂ“ice of Establishment & -
-‘Administrative Department vide No SO{Primary-M) E&SED/Z Z/Appointment_
Rule/2023 dated 23-08- 2023 to Jreconsider, the amendment made in Khyber-

Pakhtunkhwa Civil Servants (Appointment, Prornotlon and Transfer) Rules,
1989 as it had negatlvely affected a large number otj’ teachers and especially
female teachers. ;

Copy of Letter dated 23-08-2023 is attached as Anme&imj '

That the respondent vide its letter dated 07th of September 2023 directed the

Directorate of Elementary & Secondary Education i(hyber Pakhtunkhwa’ that -

necessary guidance has already been provided to the department and therefore

no provision exists to decline or. forgo promotion and those teachers who do not

I
comply with the promotion order of the competent authority or try to evade

promotion through different means shall ~be proceeded under the Khyber '

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.
Copy of Impugned letter dated 07-09-2023 s attached :%:s Annexire G -

t

4

That the Appellant.with other employees filed ert:P'etl:tidh No. 973-A/2013 and .

1101-A/2023, through President APTA befare the'i Honorable High Court

Peshawar and obtained restraining order dated 14/09/2023 to cover the.

mandatory statutory period of time. '

Copies of restraining order dated 14/09/2023 and Writ Petition No. 4442-P _

2023 are annexed as A_n_nmﬂ&j_

That the petitioner, feeling aggrieved ﬁled Representation to the respondents in

person, and also approached to. respondents throughlAP'I‘A President hut the .

grievances of the appellant have not 5o far been redressed
Copy of Representation against the satd notification (s annexed as An_n_exm:g_l_&
K

-

3 . 1
L3

. o 1 .
That feeling aggrieved, from the letters dated 06-06-2023 and 07-09-2023 and

the deletion of ‘Rule 7(5) in the Khyber Pakh"tun-khwa Civil Servants
(Appolntment Promotion and Transfer) Rules, 1989; the petitioners filed this

Hence, the instant service appeal is ﬁled on the following grounds:-




a. That as ‘per various judgments it is estatilished anid settled principle that - -
exlecutive no_.tiﬁcations cannot be given retrospective.éifect. A valid Notification
which confers rights is always applicable with prospec%tive effect, however, if an
amendment notification that adversely ef{ects the intei-ests of the employees or

" causes disadvantage to the employee is not tena'ble’in the eyes of law. The
notification/ guidance dated 06/08/2020 06/06/2023 fare liable to be setaside.

b. That there are no terms and conditions.of service ment:ioned in the appointment
order of the appellant wherein, av‘alllng'of promotion i:s mandatory. it'is further -
submitted that employees in the past, have foregone their promotion along with
their posEing_. It is submitted that when domestic and other personal issues do
not permit the employees/appellant to avail the promotion order and in that -

* -case, the employees who foregone their promoﬁon;wene allowed not to avail the .-
- promotion for a period or 04 years and on second reﬁlsal the employees were

permanently debarred from availing the facility of promotion during their entire

service. Hence the employees himself/herself forebear agonies of foregoing their =~

promotions As a result, junlor to the appellant according to the order of -

w

senlority cum ﬁtness are granted promotton to next rank.

¢. That as per Civil Servant laws, promation is a kind 'of appointment which is
always optional to get promotion or n"ot hence the imphgned notification is void,
Megal and against the law and the same to the extent of the appellant is liable to

be set-aside. i

4

d. That it is further submitted that on account. of grant of promotion, some
employees who are suffering from severe "medical {allment or facing acute
domestic issues cannot avail promotion with transfer' in other areas, therefore '
no employee can be compelied to accept the promotion compulsorily which is
not beneﬁcnal to the employee but if an employee does not avail and get benefit _
of her promotion it must be optional for the employees as to whether to avail or’
-'forego the beneﬁts Any promor_ion w:thout wnilingness of employee is illegal and
liable to be setaslde.

e. That non-availing of promotion and foregolng thereof does not cause loss to the
government exchequer and'in consequence.of foregoing promoton, pave way to

the next employee iy seniority. aspiring for promotion éould be promoted.




¢ -

That the impugned promotion Notification dated 06/08/2020 communicated on

06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt
blow of hammer on the rights of the appellant. It is not out of place to mention
here that the appellant are teachers and have to look after their children as well
as alling dependent family members and in these circumstances in the hresence
of impugned Notiflcation dated 06/08 /2023 communicated on 06/06/23 would
not be able to serve in the department and which shall amount to the snatching

of bread and butter of the poor employees

It is, therefore, humbly prayed that on the acceptance of
the instant Service Appeal; the impugned :Notification bearing g
No. SO (POLICY) E&D/1-3 1-2020 DATED 06/08/2020,
communicated to Respondent No.2 by Respondent NO.1, vide
letter dated 06/06/2023, may please be declared and ordered
to be struck down being \{oid, Ultra vires to the Constitution of
Pakistan and against the fundamental principles of natural

justice.

It is further prayed that no penal action as proposed and
envisaged in letter dated 60/06/2023 may be declared as

untawful, illegal and without having any lega!l effect.

Any other relief, which this honorable Tribunal deems fit
and proper in the circumstances of 'the case, may also be

granted to the appeliant.

AFFIDAVIT:

I Muhammad Nisar Khan Son of
Zarghoon Badshah Resident of
post Office Khas District Karak do
hereby salemnly affirm and declare that
the contents of foregoing application
are true and correct to the best of my

“kpowledge and belief and nothing has
concealed thereln from this

urahle Court E
eponent

ad Muazzzam Butt

$vocate%eme Corrt

Muhammad Adeel Butt
dvacate High fourt ,

! f’j/-( !

assam Ahmad Stddiqui

Advocate High Court

LL.M- Human Rights

Through
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
C.M No, /2024
In
Service Appeal No /2024

Muhammad Nisar Khan
v/S
Government of KP & others

APPLICATION FOR SUSPENSION OF IMPUGNED

NOTIFICATION SO. (POLICY)E&AD/1-3/2020 NO. DATED
06/08/2023 AND_ PROMOTION ORDER DATED 29/08/2023

TILL FINAL DISPOSAL OF MAIN SERVICE APPEAL.

Respectfully Sheweth:-

1. That the instant application may be treated as part and parcel of service appeal of the .
appellant.

2. That the appellant has brought a good prima facie case and balance of convenience also
liesin favour

3. There is likelihood of success of the appellant in the lis. The impugned notification
dated 06/06/2023 is against Section 25 of KP Civil Servant Act, 1973 and promaotion
order dated 29/08/2023 of the appellant/applicant is also to be set-aside.

4. That valuable right of the appellant is invelved.

In view of the abave it is humbly prayed that notification No. SO(POLICY)E &
Ad/1-3/2020, dated 06/06/2023 and promotion order dated 29/08/2023 to the
extent of appellant/applicant may graciously be ordered to be suspended till final
disposal of the main service appeal.

AFFIDAVIT: through

| Muhammad Nisar Khan Son of
Zarghoon Badshah Resident of Advocate Supreme Court
post Office Khas District Karak do g ﬂ_
hereby solemnly affirm and declare that /‘ﬁk’i:e—e(:

the contents of foregoing application Muhammad Adeel Butt

_| are true and correct to the best of my Advo c;ite High Court

knowledge and belief and nothing has
been concealed therein from this

Honaurable Court
eponent
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A meeilng regaiding lhe sublec) moflas vaas held an 06-0'7 2023 at ll‘:ﬂD Atd
tunder tha Chnhmnn:}\lp ol Addlilong! Scesalery E.llub!‘lshmenl in his ollice. The

fallowing al!anded the meeling,

H

.

5:4 | NAME BESIGNATION]
' sas, Pazat Wahid Ocputy Dligelar Etteblishmenl o Dlreclorale -
! Elemoniory 4 Secondary Educollon Daparimanl

) Provincid! #rastden! All Fiimary Teochers
2 ML ATizUh - Auioclolion {
. ) .__Khybet Pokhiunkhwo [
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FROVINCIAL _PRESIDENT ALL PRIMARY TEACHERS ASSOCIATION Hﬂ\"BEE PAKHTUNKNWA

REGARDING OF DELETION OF RULE 7[5} IN THE CIVIL SERVANT [APPOINTMENT, PROMOTION
& TRANSEER RULES 1989, . \

A meeting regarding the subject matter was held on 06-07-2023 at 11:00 AM under

the Chairmanship of A'ddltlnnal Secretary Estoblishment In his office. The fallowing otfanded
the mesting

1
1

L

Stl§ NAME t DESIGNATION '
1] Mr, Fazal Wahid Deputy Olrectar Establishment of Directorate Elementery &
| Secandary Education Department |
2% M. Atz Ullah Frovtncia) Prasident All Primary Teachers Association:
l Khyber Pakhtunkhwa :
. 3] Mr. Rafaqat Ullah Gangral Secretary APTA Peshawar !
4] Muhammad Ishag Sactian OFficer (Primory) E&SE Department Clvil 1
- Secretartal Khyber Pakhtunkhwa Peshawar :

.

2, The mezting st?rted with recitation from The Holy Quran. The. chalr walcomed the
participants, The Daputy Director {Establishment) of Dlrectorate of Elementary & Secondary

Education brlefed the forum regarding agenda ltem In detall

3, After threadbare discussion it was declded thot Directorate of Elementary & Secondary .
Educotion Department may examlne the case properly and submit & salf- :

mntalnadfcnnsoﬂdattzd case for onward submission to Establishment Department for further )
necessary actlon. .

A

The meeting ended with 2 votoe of thanks from the (fhnh‘.'

{Mr. Fazal Wah!d)
Deputy Olrector-1

E&SE Dopartment

&

Provinclal Prastdent : .
All Primary Teschers Assoclation i
Khyber Pakhtunkhwa

{Mr, Rafaqat Ullah)
General Secratary APTA
Pashawar

(Muhammad 1shag}
Seetion Officer {Primary-Male)
E&SE Depoartment

{Abdullah)
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dreteted Aude 7(3) In the CTofl Servants {Appotatescal, premation &. fm'-:.rﬂr Rules !989}'
vide nalm:nr!nn M:. No. SOR-V} (E€AD)/1-3/2020 datod 86-08-2020.
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No.(987 dored 08-02-2023.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLIS HMENT-DEPARTMENT
No. SO{Palicy)E&AD/] -3/2020
Dated Peshawar the Scptember 07, 2023 .

annexure

. L o‘ au . . e o ) .
. // The Secretory o Govemnmeni of Khyber Pakhtunkhwo, * - .
Elemeniary & Secondary Educofion Deparimenl.

CUIDANCE _REGARDING DELETION OF RULE 7%(5) IN_THE
KHVBER PAKHTL SERVANTS (APPOINTMENT,

Subjext: -
KHYBER PAKHTUNKHWA CIVIL

Dear Sir,
: { am dirccted o refer lo your leuer No. g@ﬂ-ﬂm&SED@

Zprpninlmcnt-RuIdZ(l?_'i dated 23.08.2023 on the subject noted above and io state thal

nceessary guidance has already been rendered to your gaod office vide this department letier of

. even No. dated 06.062023 (copy enclosed).

Yours [eithfilly,

Endst. Of even No & dole

Copy fonwarded 0 the:-

|. PS o Special Secretany
PA to Additinnal Seeretary
S 10 {epuiy Sceretery {Pulicy

(Reg). Establishment Dreprrimuonl.
{Reg-N). Esioblishment Depuruneal
), Establishawsnt Daponmeal.
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GOVERNMENT OF KHYBER PAKHTUNKHWA |
ESTABLISHMENT DEPARTMENT !
NG. SO(Palfcy)ERAD/1-3/2020 '
Dated Peshawar the September 07,2023 |
To '
‘The Secretary to Guvernment of [{hyber Paldxmnld'lwa. i
Elementary & Secnndary Edumtlon Dcpam'nent. {
i
Sublect - GUIDANGE REGARDING DELET{ON OF RULE 1(5} INTHE -« -,
KHYBER PAKHTUNKHWA CIVILSBRVANTS {APPUINTMENT.
PROMOTION AND TRANSFER] mn.as. 1989, |
N 1
Dear Sir. l

1 om directed to refor ta your letter No. SO(Primary-M)/ERSED/2- 2;Appuin:mnnt-
Rule{2023 dated 23.08.2023 on the sublc:t noted ‘sbove ond to‘state thot necessary

guidance has.

No. dated 06.06.2023 (cnpy enclosed).” . . |
|
t
4
’ { Yours falthfully,
. t
: o .
I . < St:zcﬁnn Officer (Pollcy)
|- .
. _ :
Copy forwarded to; thu-- o h
1. PS to Special Sacretary (Reg), ! Establishment Department. }
|

2. PA tn Additlonal.Secretary [Reg-l[). Estatilishment Dapamne}lt. '
3. PS to Deputy Seczretary (Policy), Establishment. Department. -

3

WRI442- 2003 AZRULLAH VE GOVT CF PGUQ

already been teridered to your gnnd affico vlde this ﬂepartment latter.ofeven
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To. o Annexure___@—-—'

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civii
Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar .

3) Director Elementary and Secondary Education Department

Sir/ Madam:-

Your Honorable authority promulgated Notification iNo. SO (Policy) E&AD/1
3/2020, dated 06/08/2020, communicated to Elementary & Secondary Education vide
letter dated 06/06/23 wherein it has been made mandatory to the employees to avail
the promotion, otherwise, disciplinary action shall be taken against the employees. -
That, as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right
of foregoing of promotion was withdrawn and the Governmeirit of Khyber Pakhtunkhwa
Establishment Department (Regulatdon Wing) deleted Rule 7(5} in the Civil Servants
{Appointment, Promotion and Transfer) Rules, 1989 vide notification no SOR-VI (E & -
AD)/1-2/2020 dated 06-08-2020. That the Dlrectorate' of Elementary & Secondary
Education Khyber Pakhtunkhwa Peshawar asked for guidance regarding deletion of
Rule 7(5) in Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989 in respect of which the Establishment Department vide its letter '
No. SO.(Policy) E&AD/1- 3/2020 dated Peshawar the June 06th, 2023 directed the
Directorate of Elementary & Secondary Education that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 has
been deleted vide notificaton dated 06-08-2020 and ,therefore, no proviston exists to '
decline or forgo promotion and it is obligatory upon ever civil servant to accept
promotion under every condition. That Directorate of Elementary & Secondary
Education Khyber Pakhtunkhwa also wrote a letter to the office of Establishment & .
Administrative Department vide No SO(Primary-M) ([E&SED/2-2/Appointment
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber
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Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer] Rules. 1989 as it

had negatively affected a large number of teachers and especlally female teachers. In

‘the meanwhile. the department vide fts letter dated 07th of 2September 2023 directed

the Directorate of Elementary & Secondary Education l(hyber Pakhtunkhwa that .
necessary guldance has already been. provided to the department and therefore no
provision exists to decline or fog'go promotion and those teachers who do not comply
with the promotion order of the competent aul:_hurit_';v oritry to evade promotion
through different means‘- shall be proceeded under tllé Khyber Pakhtunkhwa Civil
Servant‘(Efficiency & Discipline) Rules, 2011. :

It is, therefore, humbly prayed that on the acceptance of .
the instant: representation, the Notification bearing No. SO (POLICY)
E&D/1-3 1-2020 DATED 06/08/2020, communlcated to vide letter
dated 06!06!2023,' may please be declared and éu;dered to be struck E
down being Void, Ultra vires to the Ccmstltution of Pakistan and

. against the fundamental prmclples of natural Justice.

t
1

: | Best Regard_s . .
Miffiam dNisar Khan
~ Son afZarghoon Badshah
Resident of post Cffice Khas Dlstrict
Karak
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.. to file and obtain return of documents, and to represent mefus an:d to take all necessary

Ll [ :
.- 1 agree to ratify all acts done by the aforesatd Advacate in pursuvance of this Authority,

. MUHA MUAZIZAM BUTT
.. Advoca preme Court

" BEFORE THE SERVICE TRIBUNAL PESHAWAR

MUHAMMAB D  NSHR KH-QN Appellant

Versus

] 3

i
;. Government of KP & others i
. - Respondents

A e — e —— e ey .

J- 6‘55 %af.’ﬁmt) l :

do hereby appoint and retain !

?

M
. to act and appear for me in the above Suit and an my behalf to coniduct and prasecute {or
-".defend) the same and all proceedings that may be taken in n:espect of any petition

. connected with the same or any decree or order passed therein and a:ﬂpplications for review

- Steps on my/our behalf in the above matter.
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