FORM OF ORDER SHEELT
Court of
Appeal No. 2258 [2024
~ Dateoforder | Order or other proceedings with signalure-of judge T
proceedings .
- . )
30/10/2024 | ~The appeal presented today by Mr. Muhammad
Muazzam Butt Advocate. It is fixed for preliminary hearing
before Single Bench at Peshawar on 06.11.2024. Parcha Peshi
given to counsel for the appellant.
By order of the Chairman
(W ‘//
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BEFORE THE SERV]CE TRIBUNAL KHYBER PAKHTUNKHUWA
In Refto

.o ' .ServiceAppeal No 9"3\'3 'jm2024

" Muhammad Basharat son of Ghuilam Rasool, PSHT (BPS-15)
-Paloi, P.D s?m.Elahi, Mang, Tehsi'l-and"Digu'iCt Mansehra

: ' _ .....;Appellant
B - . - VERSUS

1) . Secretary to Government of - Khyber Pakhtunkhwa, Establlshment Department Civil
+ Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunihwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar _

3} Director Elementary and Secondary Educatlon Departinent, Cwil Secretanat Near
MPA Hostel, Peshawar -

“eesstsan :.....Resgnndents

RESPECTFULLY SHEWETH:

1 That the Respondents. Department-appointed the Appellant as Pramary School Head
Teacher.

Copy of Appolntment letteris. armexed as Annexure A

D oren
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That as per Khyber Pakhtunkhwa' {Appointment/ Promotien/ Transfer) Rules,
1983, as well as in other sister services of the other Provinces and Federation gs
well, availing of promotion by the employees is always optional and the employees

.as a matter of right may avaf] or forego their promotion and the next employee in

seniority list is to be promoted.

That some employces specifically have foregone. their promotion as they could nat
serve in the arcas where there Is no facility of accommodation and no houses of
their elders are avallable to look after them in far-flung and solitary mountainous
hard areas, and as per Section 25 of per KP Clvil Servant Act, 1973, rules to the
extent of terms and condition is framed by the Chief Minister and such promation
rules are not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part and parcel of KP Civil Servant
Appeintment, Transfer and Promotion Rutes 1989. - )

That Government of K.P without following the rules position mentioned in Para &
above promulgated Notification No. SO (Policy) E&AD/1 3/2020, datel
06/08/2020, communicated to Respondent No.2 vide letter .dated 06/06/23
wherein it has been made mandatory to the employees to avail the promotion,
otherwise, disciplinary action shall be taken agatnst the employees. The impugned
Natificatirea isxreproduced as under:- '
"Furthermore, those officers/officials who do nox
comply with pramotion order of the competent authority
or try to evade promotion through different means shall
be proceeded against under Khyber Pakhtunkhwa Civil

.Servants (Efficiency Discipline) Rules, 2011, please®.

' i
That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the
right of foregoing of, promotion was withdrawn and the Government of Khybe
Pakhtunkhwa Establishment Department (Regulation Wing} deleted Rule 7(5) in
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 vid
notification no SOR-V] (E & AD}/1-2/2020 dated 06-08-2020. '
Copy of Impugned notification No. SD '[Palicy] EV AD/1- 3/2020 dated 06/08/202(

is attached as Annexure B |

That the Directorate of Elementdry & Secondary Education Khyber Pa}chmnkhw%
Peshawar -asked” for guidance regarding deletion of Rule 7{S) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules; 1989 In
respect of which the respondent No. 1 vide its letter No. SO(Policy) ERAD/1!
3/2020 dated Peshawar the Junc O6th, 2023 directed the respondent No ;
(Directorate of Elementary & Secondary Education) that Rule 7(5) in the Khyhe{'
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 198

has been deleted vide notification dated 06-08-2020 and ,therefore, no proviston

cxists to decline or forgo promaotion and itis obligatory upon every civil servant tcr .
]

accept promotion under every condition. . .
Copy of Impugned Letter dated June 06th, 2023 is attached asAnnexure G

That thercafter the meeting was also held in the office of Additionat Secretary
Establishment on 06-07-2023 In which it was decided to examine the Easc; properly
and submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action,

Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directarate of Elementary & Secondary liducation
Khyber Pakhtunkhwa also wrotc a letter to the office of Establishment &
Administrative Department vide No SO(Primary-M) E&SED/Z-ZMppo!nmang
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber




- Pakhtunkhwa Civil Servants (Appomtment Promotion and 'I‘ransfer) Rules 1989 as

it had nega tively affected a large number of téachers and especnally female teachers.;.

Copy. uf Letter ‘dated 23 08- 2023 is. attached asmw

9.  That the respondent;vide its letter dated 07th of September 2023 dlrected the I
Directorate of Elementary & -Secondary Education Khyber Pakhtuhihwa tha[:_..
necessary guidance has already been providad to the department and l:herefore nq:

provision exists to dechne or-forgo promation- and those .teachers ‘who. do no
comply with the promotlun order of the’ cm;npetent autharity ‘or try. to -evad
promotion ‘ through idifferent means shall be proceeded under the I{hyheli'
Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules; 2011.

" Copy eflrnpugned letter ddted 07-09-2023 is attached as ,&nnexgr_g E S g

10. That the petitioner feeling aggneved filed Representation to the- resppndents ini

persun,wnd also approached to respondents -through APTA Pre51dent but the

gricvances.of the appellant have notso far becn redressed.
Copy ofﬁepresentatlon dgamst the said nutlf“r:atlon is annexed as nnexure g & H

——

11. ‘that Feelmg aggnevcd fmm the letters dated 06 06 2023 and 07 09- 2023 and. the

deletion of :Rule 7(5) in the. I{hyher Pakhtunkhwa Civil Servants (Appmntmem;

. ]’lomotlon and Transfei) Rules, 1989; the pet:tmners fifed this Hence the mstant
service appea] is Fled on the foiluwmg grounds -

' © GROUNDS:-

i ~a. ‘That as’ ;:u.r varigus ]udgments it is established and sett[ed prmc:ple that execul:ve
notifications cannot be given retrospective effect. A valid Nntlﬁcatlnn which confers
rights. is always applicable with prospective effect, however, if an’ amendment
notification - that adversely effects -the interests of the employees or, causes
disadvantage to the employee is not tenable:in-the eyes'of law..The nul:lﬁcatlon/
guidance, datcd 06/08/2020 06/06/2023 are hable tobe set-aside.

b. ‘That there are no terms and conditions of service mennnned in the appaintment
order of the-appellant ‘wherein, availing of promgtion is ‘mandatory, It is further
suhm:tted Lhat employees in the past, have foregone their promotion alang with

their, pomng It is subiitted that when dnmestu: and other pérsonal issues do not:

“ permit the emp!oyees/appellant to avail the' promotlen order and in that case, the

- cmployees- ‘who foregone their promotion were allowed nat to avail the promotion

for a. period or 04 years and on' second réfusal the employees were permanently

debarredront availing the facxlrty of promation during their entire service. Hence

. the empluyecs himself/herself forebear agonies of foregoing: their promotlons As a

Ak - result, junior to the appellant accurdmg 1o the order of seniority cum-fitness-are
' granted pr nmntlon to next rank.

¢ That as per Clwi Servant laws, premotlon is a kind of dpppintment which is always
eptmnal to gct promotion or not, hence the impugned notification is void, 1llegal and
agamst the law and the same to the'extent of the appellant is llahie to be set—aside

d. Thatit.is further submitted that on account of grant af promutlon some empioyees-

who are siffering [rom severe medical ailment or “facing’ acute domestic |ssues
cannot avail pmmotmn with transfer in other areas, therefore, -no employee can he
compelléd.to accept the promotion compulsorily ‘which ‘is not beneficial to the

employee but if an employee does not'avall and get benefit of her promotian it must '

be optional for the employeés as to whether to avail or forego the benefits. Any
promotion without willingness of employee is ilégal and liable to be setaside.

1

i
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’ i

1)




'|_\ i

. and proper .in ﬁhe ctrcumstances of th
. granted to the appellant.

- ' :

¢. That non-availing of . promotion, and foregoing thereof does not cause Ioss to- tl'qe
-government exchequer and i in consequence of foregoing promotion, pave way to the
next employee in seniority, asplrmg for pmmotinn could be promoted.

I‘hat ‘the impugned promotian Notification’ dated 06/{)8/2020 commumcated an

0670672023 is perverse, dlscnmmatury, against the law, pungent and .is d blunt_ :
blow of kemeier on the rights of the appellaiit. it is- not out of place to mention here . -
that the appellant are teachers and have to look after their children as well as alhng N
dependent farmly members and in these circumstances.in the presence oflmpugne;t -

Notification dated 06/08 /2023 communmated on 06706723 would not he able o

serve in the department and which shall amount to the snatching of. bread and’
butter of the poor employees - S ;
}

It is, therefore, humhly prayed that on the acceptance o“f

the instant. Service: Appeal' the impugned Notrﬁ:atlon bearmg
No. SO (POLICY) E&D/1-3/2020 DATED. 06/08/2020, communicateq

to Responderit .No 2 by ; Respnndent NO.1, vide letter: dated‘

06/06/2023, may please he declared. and ordered to bhe struck

down hemg de, Ultra vires to the Constltutlon uf Pakistan and _

agamst the fundamental prmclples of natural Justice. _ !

_o “r - - |

M is further prayed that ‘no penal ‘action as proposed am:l :
‘envisaged _in Ietter dated 106/06/2023 may be declared a?_

unlawful, lllegal and wrthout havmg any legal effect.

Any other reluef, whlch this : honorable Tribunal deems fif
u:__:ase,

may also hT- -

AFFIDAVIT:

I, (the appeliant) solemnly deciare
that the. . contents of foregmng
-application-ace true and correct to the.
best of .my knawiedge and- behef and.
nothing “has ' been concealéil: therem
{rum this-tlonourable CuurL

e I T L
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_ BEF ORE THE SERV]CE TRIBUNAL KHYBER PAKHTUNKHUWA
'+ CMNo_____._ -Pof2024
In Refto
 Service Appeal No 2024 .
' Muhammad B_eenerat
- VERSUS

-See'retary to Government of Khyber Pekhtunkhwa, & others:

APPLICATION FOR “SUSPENSION OF IMPUGNED NOTIFICATION .
.BEARING - NO. 'S0. (POLICY} E&D/1- 3/2020' ‘DATED- 06/08/2020,
COMMUNICATED TO RESPONDENT NO.2 BY RESPONDENT NO.1; VIDE
LETTER DATED 06706/2023 TILL THE FINAL DISPOSAL OF CASE’ IN
HAND. ;

‘Respectfully Submitted:- -

1. That the instant application may be treated as part and parce] of service appeal of .
the appeliant. . .

2. That the appellant has brought a‘good prima fame case and balance’ of convenlence
also lles in favor of the appellant. :

3 That there is hkehhood success of the appeilant in the lis..And. 1f the notification
bearmg No. So' (Policy). E&D/l -3/2020 Dated- 06/08/2020 cominunicated: to
-Respondent No.2 by Respondent No.1, Vide Letter Dated: 06/06/2023 is not
suspended the appellant would suffer 1rreparable loss.

4. That valuable r;ghts of the appellant is mvolved in the case.

In view of the reasons, it.is humbly requested that the notification- bearmg No. So
(Policy) “E&D/1- 3/2020 dated 06/08/2020, communicated to Respondent No.2' by
Respondent No.1, Vide Letter Dated 06/06/2073 may klndly be suspended till the ﬁnal

disposal of the main appeal in hand .
:&;Ilane o

AFFIDAVIT T Through S
| [the appeilant} do heretwr solemnly

stated on-oath that the contents ‘of
foregoing application are true and
| correct to' the: best of my knowledge
"and belief and . nothing * has been

' ' Muhe;nn‘iad"hdeel Butt -
_concealed: therein this Honorab}i- ¢ l}— - Advocate High Court -

Court "3 -
D oné;

Muhamm’e- rezzam Butt
. Advacate Supreme Court
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Dist. Govt. KP-Provincinl
District Accounts OfTice Manshra
Monthly Salary Stotement (August-2024)

Personal (nformation of Mr MIUHAMNMAD BASHARAT d/wis of GHULAN RASOOL

Personne) Number: 00219893 CNIC: 135030597024) NTW:

Date of Birth: 02.01.1978 Entry into Govt. Scrvice: 30.11.1996 Length of Service: 27 Years 09 Months 003 Days
Employment Catcgory: Active Tempornry

Designation: PRIMARY SCHOOL HEAD TEACH 80990949-DISTRICT GOVERNMENT KHYBE

DDO Code; MA6373-Manschra

Payroll Scetlon: 001 GPF Scclion: G600 Cosh Cenier: S

GPF A/C No: EDUMAO11887  GPF Interest applicd GPF Balance: 1,044,239.00 (provisional)
Vendor Numbers - +
Poy nod Allownoces: Pay senle: BPS For - 2022 Pay Scolc Type: Civil  BPS: 15 Poy Stage: 19

Wage type Amoont Wage typo A t

0001 { Basic Poy 61,540.00 1001 | House Rent Allowance 45% 3.524.00
1210 | Convey Aliowance 2005 2,856.00 1300 | Mcdicnl Allownnee 1,500.00
2148 | 15% Adhoc Relicf All-2013 735.00 2199 | Adhoe Relicl Allow (@310% 496.00
2316 | Teaching Allowanee 2021 3.224.00 1234 I Dispr. Red All 15% 2022KP + 3,809.00
2347 | Adhoc Rel Al 15% 22(PS17) 5.810.00 2378 jAdhoe Relicf Al 2023 35% - 20,846.00 ~
2391 | Adhoc Relicf Al) 2024 25% 15.385.00 ~ - 0.00

Deductlons - Genernl

Wape lype Amount Wage type Amount
1015 {GPF Subscriplion =4,290.00 3501 | Bencvolemt Fund -1.200.60
3609 {Incomc Tax 4.319.00 3990 | Emp.Edu. Fund KPK - -135.00
14004 ) R. Benefils & Death Comp: -600.00 : 0.00

Deduciions - Lonns and Advances

r

[ toan I Description { Principal amount | Deduction | Balance )

Deductions - lncome Tax
Payable: 69,105.60 [Reeovered Gl AUG-2024: 8,639.00 Exempled: 17276.40 Recovemble: 43,1590.20

Gross Pay (Rs.): 121,725.00 Deductions: {Rs.): -10,544,00 Net Pay: (Il:.).:- 111,184.00
Payee Nome: MUIIAMMALD BASHARAT

Account Number: PLS 6464-6

Benk Detnils: NATIONAL BANK OF PAKISTAN, 231797 SHINKIARI SHINKIAR], MANSEHRA

Leovos: Opening Bolanec: Aveiled: Eamed: Belance:

Pcermanent Address: MANSEHRA

City: MANSEHRA Damicile: NV - Khyber Pakhiunkhwa tlousing Status: No OfTicinl
Temp. Address:
City: Email: muhemmadbasharmiS813@gmaf.com

System generoied docvment in eccordance with APPAf 4.6.12.9(30399005/27.08 2024/:3.0)
il amoynts are in Pak (2]

Rupe
* Errors & omissions excepted (SERVICES/DL.09.2024/062:39:01) @e‘)
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
[ESTABLISHMENT DEPARTMENT .
(REGULATION WING) .

NCTIFICATION
Dated Peshawar the, 06/08/2020

In exercise of the powers conferred by section 26 of the Pakhtunkhwa Civll Servants Act 1973(Khvber
Pakhtunkhwa Act No XvIlI} the chief Minister of Khyber Pakhtunkhwa Is pleased to c[uect that in the
Khyber Pakhtunkhwa Civil Servants (Appnlntment Promatlon and Transfer) Rules 1989, the fullow‘ing
further amendment shall be made, namFl

A}

- AMENDMENT "

In rule 7, sub-ruler {5) shall be deleted.

CHIEF SECRETARY '
GOVERNMENT OF THE KHYRER PAKHTUNKHWA '

L

{ANDS): & EVEN DATE . . :

Copyls fomrarded to - . ) “ R
. ,I - - N
Additional Chief Secretary. Gowvt of Khyber Pakhtunkhwa. Planning & Deyvelopment Depanment]
The Senlor Member Board of Revenue, Khyber Pakhfunkhwa.
All Administrative Secretaries to Govt of Khyber Pakhtunkhwa.
The Principal Secretary to Governar, Khyber Pakhtunkhwa,
The Principal Secretary to Chlef Minister, Khyber Pakhtunkhwa,
All Divisionat Commissioners in Khyber Pakhtunkhwa.
All-Heads of Attached Departments in Khyber Pakhtunkhwa.
Alt Autonomous/Semi Autonamous Bodles In Khyber Pakhtunkhwa.
9. All Deputy Commissioners in Khyber Pakhtunkhwa, - i .
10. The Registrar, Peshawar High Court, Peshawar.
11. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
12, The Secretary, Khyber pakhtdnkhwa Public Service Commlssion, Pashawar,
13. The Deputy Director {iT}, E&A Department.
14. All Section Officers in Establishment & Administration, Department. :
1S, The Section Gfficer { Admin}, Administration Department with the requast to arrange 20 gazette
copies.
16. The Caretaker, Adminlstratian Department.

PN AWM

- °  (WARDAH LATIF

nds . K4

: DEPUTY SECRETARY (POLICY)

Rt e - —
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Mr. Azl Utloh 3
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Mr. Rafaqat Ullah Ge

o b

néral Secretory APTA Prshawar T

Muhammad Ishag
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GBV‘ERNMENT OF: I{HYBER PUG:ITUNKHWA ' -
ESTABLISMNT*DEPARTMENT el
No. SO[Pohcy)E&ADﬂ-'-IPD'?D PR o T

Dutcd ]“cshu,war the ‘?eptcmbcr 07, 20—23 °

* The Secreiery {o Guvemmcnl ol Khyber Pnkhlunkhwa. :

Elcm:n!ary S: St.t.nndary L‘.duculinn Depa{imr.nt.

ncccssar}' bu:dn.ncc has nln.udy been teadered o your { Eoud office

—— - even No dal‘ad 06.06.2073 (cupv enuluscd]_

X | . _- ) S, '
o0y . Subject: - GUIDANCE RLGARDING DELET ION 01" RULE _7(5). IN THE b
\ T . . KHYBER PAKHTUNKIHWA -CIVIL “SERVANTS: .AJ’P_OFNTMENT E ,
i e ool PROMOT[ONANDTRANSFER}RUM : T <
i’ Dear Sir, PR S SR 3
' ' ‘4 am difccted o -refer to you.r letter ]\u O(Prlm M [(E&SED/2- ' -
'-’Mppumtnwgt-llulcﬁﬁj dn!ed 23'08:20_'! on the sub_]ect nnled aﬁuve a.m:I lo slau: that . - N g '
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Y
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Cup\ Innmrd..d 10-the:- ' )
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To, .

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Depaﬂ:mﬁm:.i
Civil Secretariat, Peshawar

2) Secrctary to Government of’ Khyher Pakhtupkhwa, Elementary and Secondar)

Education Department, Civil Secretariat, Peshawar |

3) Director Elementary and Secondary Education Department i

Sir/ Madam:-

Your Honorable authority promulgated Notification No. SO (Policy) E&AD/I
372020, dated 06/08/2020, communicated to Elementary & Sccondary Education vidg
letter dated 06/06/23 wherein it has been made mandatory to the employees to avail the
promotion, otherwise, disciplinary action shall be taken against the employees. That, as per
notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of farcgoing of
promotion was withdrawn and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(S) in the Civil Servants (Appéintmerit]
Promotion and Transfer) Rules, 1989 vide ndtification no SOR-VI (E & AD)/1-2/2020 dated
06-08-2020. That the Directorate of Elcmentary & Secondary Education Khyber
Pakhiunkhwa Peshawar asked for guldance regarding deletion of Rule 7(5) in Khybey
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in respect
of which the Estahlishment:Department vide its letter No. SO.(Policy) ERAD/1- 3/202d
dated Peshawar the June 06th, 2023 directed the Directorate of Elementary & Secondary
Education that Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appoinl:menﬂ,
Promotion and 'ransfer) Rules, 1989 has been deleted vide notification dated 06-08-202(
and thercfore, no provision exists to decline or forge promotion and it is obligatory upod
cvery civil servant to accept promotion under cvery condition. That Directorate of

Elementary & Secondary Education Khyber Pakhtunkhwa also wrote a letter to the office of

Iistablishment & Administrative Department vide No SO{Primary-M) E&SED/2;
2/Appointment Rule/2023 dated 23-08-2023 to reconsider the amendmem made in
Khylier Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989
as il had ncgatfw.ly affected a large number of teachers and especially female teachers. In
the meanywhile, the department vide its letter dated 07th of September 2023 directed the
Dircclorate of & !c.mc.ntary & Secondary Education Khyber Pakhtunkhwa that necessary

guidance has already been provided to the department and thercfore no provision.exists to .

decline or forgo promotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade promotion through different means shall
be pruceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Ru!es
201 1.

It is, therefore, humbly prayed .that on the acceptance of

the instant representation; the Notification bearing No. SO (PDLICY) .

£&D/1-3 1-2020 DATED 06/08/2020, communicated to vide letter dated
06!06!2023 may please be declared and ordered to be struck down
being Void, Ultra vires to the Constitution of Pakistan and against the

fundamental principles of natural justice.
—
Pated Ko _/03/2024 . %“""—’b

0 L-,WLAM /G&Sao!_
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BEFORE THE SERVICE TRIBUNAL PESHAWAR

MUMMM/?-D 3456’4{9—!

Appellant
Versus :

Government of KP & others .
' . Respondents

| {the Appellant) - -

do hereby appoint and retain - o

""*to act and appear for me in the above Suit and on my behalf to cunduct and ‘prosecute (or
o defend) the same and ali proceedmgs that may be taken in respect of any pet:lrion
connected with the same or any decree or order passcd thercin and Applications for rewew

to file and obtain return of documgnts,_ and to represent me/us and to take all necessary
steps on my/our behalf In the above matter. ) - !

o [ agree to ratify all acts done by'.tht:a aforesaid Advocate in pursuance of this Authority.

4‘ 1
. N3
\._./ -
APPELLANT

ACCEPTED

1 -y
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