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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA -.1
►

In Ref to

P3l3 :-I-:Service Appeal No, . *^2024
(\

HazratAliSonofGhulam Younas Khan Resident of Tehsil & District Mardan 

Designation: Primary School Head Teacher at GPS Husai Garyala
I

illI \

............ JVppellant

VERSUS
i.

. 'i i1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil ■ 
Secretariat, Peshawar t

■ t

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary 
Education Department, Civil Secretariat, Peshawar

: I

3) Director Elementary and Secondary Education Department

Respondents , i

SERVICE APPEAL UNDER SECTION 4 OF KPK SERVICE
TRIBUNAL ACT 1974. AGAINST THE IMPUGNED
NOTIFICATION BEARING NO^SO<POLICYIE&AD/1-312020.
DATED 06/08/2020, COMMUNICATED TO 'RESPONDENT NO.
2 VIDE LETTER DATED 06/06/2023. WHEREIN IT WAS
STATED THAT SUB RULE 5 OF RULE 7 OF KHYBER
PAKHTUNKHWA CIVIL SERVANTS (APPOINTMENT.
PROMOTION AND TRANSFER! RULES. 1989 STANDS
DELETED

PRAYER:
i.

ON ACCEPTANCE OF INSTANT SERVICE APPEAL. THE I*

IMPUGNED NOTIFICATION BEARING NO: SO (POLICY)
E&AD/1-312020. DATED 06/08/2020. COMMUNICATED TO
RESPONDENT NO. 2 VIDE LETTER DATED 06/06/2023. MAY
BE DECLARED AND ORDERED TO BE STRUCK DOWNtBEING

I

VOID AND ULTRA VIRES TO THE CONSTITUTION OF
PAKISTAN AND FUNDAMENTAL PRINCIPLES OF ^NATURAL

•-

JUSTICE AND AGAINST THE RIGHTS OF APPELLANT.

ANY OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF THE

*;

CASE MAY ALSO BE GRANTED TO THE APPELLANT.
I

RESPECTFULLY SHEWETH:

That the Respondents Department appointed the Appellant as Primary School Head . 
Teacher.
Copy of Monthly Salary account is annexed as Annexure A

1.
1

I
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2. That as per Khyber Pakhtimkhwa [Appointment/ Promotion/ Transfer) Rules.
1989, as well as in other sister services of the other Provinces and Federation as 
well, availing of promotion by the employees is always optional and the employees 
as a matter of right may avail or forego their promotion and the next employee In : 
seniority list is to be promoted.

That some employees specifically have foregone their promotion as they could not 
serve in the areas where there is no facility of accommodation and no houses of 
their elders are available to look after them in lar-flung and solitary mountainous 
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the. r- - ; 
extent of terms and condition is framed by the Chief Minister and such prbmotion - 
rules are not made applicable with retrospective effect The rules framed are ' i 
published in the Gazette notification and part and parcel of KP Civil Servant 
Appointment, Transfer and Promotion Rules 1989.

j
J-■A

:
!(

1-•:3.

s*.*

2,

1.

•.t5
!l

4. That Government of K.P without following the rules; position mentioned in Para 6 
above promulgated Notification No. SO (Policy) E&AD/l 3/2020, dated 
06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23 ■ • 
wherein it has been made mandatory to the employees to avail the promotion, 
otherwise, disciplinary action shall be taken against the employees. The Impugned - 
Notification is reproduced as under:-

I
I

S

.. î
fv.!

■I

.1

1
■ I

■! ;t

"Furthermore, Chose, ofticers/offlclals who do not 
comply with promotion order of the competent authoriQr 
or try to evade promotion through different means shall 
be proceeded against under'Khyber Pakbtunkhwa Civil 
Servants (Efficiency Discipline) Rules, 2011, please”.

That as per notification No. SD (Policy): /EDAD/1- 3/2020 dated 06/08/2020, the ; • 
right of foregoing of promotion was withdrawn and the Government of Khyber 
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in 
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 vide 
notification no SOR-VI (E & AD)/l-2/2020 dated 06-08-2020.
Copy of notification No. SD (Policy) EV AD/1- 3/2020 dated 06/08/2020 is attached 
as Annexure B

)i
.N

s
c

5.

6. That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhvra 
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber 
Pakhtunkhwa Civil Servants (Appointment; Promotion and Transfer) Rules, 1989 in 
respect of which the respondent No. 1 vide its letter No. SO(Policy) EStAD/1- 
3/2020 dated Peshawar the June 06th, 2023 directed the respondent No 3 .' ‘ 
(Directorate of Elementary & Secondary Education) that Rule 7(5) in the Khyber ' 
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 ' 
has been deleted vide notification dated 06-08-2020 and .therefore, no provision 
exists to decline or forgo promotion and it is obligatory upon every civil servant to. ;;Ao
accept promotion under every condition.
Copy oHmouened Letter dated iiine 06th. 2023 is attached as Annexure C

-A-v
t • s*.

I

I
I
I

I

That thereafter the meeting was also held In the office of Additional Secretary •. 
Establishment on 06-07-2023 in which it was decided to examine the case properly . 
and submit a self-contained/ consolidated case for onward submission, to the 
Establishment Department for further necessary action.
Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D

•»
That the Respondent No.3 i-e. Directorate of Elementary & Secondaiy Education . 
Khyber Pakhtunkhwa also wrote a letter to the office of Establishment & 
Administrative Department vide No SO(Primary-M) E&SED/2-2/Appointment ; 
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber

7.

■"t

I

8.

*v *•
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Pakhcunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as 
it had negatively affected a large number of teachers and especially female teachers.
Copy of Letter dated 23-08-2023 is attached as Annexure E

9. That the respondent vide its letter dated 07th of September 2023- directed the ;. ;i
Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that - . -
necessary guidance has already been provided to the department and therefore no 
provision exists to decline or forgo promotion and those teachers who do not 
comply with the promotion order of the competent authority or try to evade :; 
promotion through different means shall be proceeded under the. Khyber^..i,v;-^^^^ 
Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules. 2011. • ' .
Copy of Impugned letter dated 07-09-2023 is attached as Annexure F

' ^ i

10. That the petitioner feeling aggrieved, filed Representation to the respondents in '
person, and also approached to respondents through APTA President but the .. -
grievances of the appellant have not so iar been redressed.
Copy of Representation against the said notification is annexed as Annexure G & H |

11. That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and,the ' 
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appointment, • 
Promotion and Transfer) Rules, 1989; the petitioners filed this. Hence, the instant 
service appeal is filed on the following grounds;-

I

Ir

,•

,5

,1

. »GROUNDS:-
I

‘ I

a. That as per various judgments it is established and settled principle that executive 
notifications cannot be given retrospective effect A valid Notification which confers 
rights is always applicable with prospective effect, however, if an amendment 
notification that adversely effects the interests of the employees or causes ,. ■ 
disadvantage to the employee is not tenable in the eyes of law. The notification/ -. 
guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

b. That there are no terms and conditions of service mentioned in the appointment
order of the appellant wherein, availing of promotion is mandatory. It is further 
submitted that employees in the past, have foregone their promotion along with . • 
their posting. It is submitted that when domestic and other personal issues do not > 
permit the employees/appellant to avail the promotion order and in that case, the - 
employees who foregone their promotion were allowed not to avail the promotion 
for a period or 04 years and on second refusal the employees were permanently 
debarred from availing the facility of promotion during their entire service. Hence 
the employees himself/herself forebear agonies of foregoing their promotions. As a • •j
result, junior to the appellant according to the order of seniority cum fitness are •, v { 
granted promotion to next rank.

c. That as per Civil Servant laws, promotion is a kind of appointment which is always
optional to get promotion or not, hence the impugned notification is void, illegal and • .;j
against the law and the same to the extent of the appellant is liable to be set-aside.

d. That it is further submitted that on account of grant of promotion, some employees •
who are suffering from severe medical ailment or facing acute domestic Issues 
cannot avail promotion with transfer in other areas, therefore, no employee can be v
compelled to accept the promotion compulsorily which is not beneficial to the 
employee but if an employee does not avail and get benefit of her promotion it must
be optional for the employees as to whether to avail or forego the benefits. Any
promotion without willingness of employee is illegal and liable to be setaside.

?
• r-i

•I

. ■/,

■ ;•!

-V!

• !

V 7

•I*.»
■]

>
.1

V

\



B

!

,/

e. That non-availing of promotion and foregoing thereof does not cause loss to the 
government exchequer and in consequence of foregoing promotion, pave way to the : 
next employee in seniority, aspiring for promotion could be promoted.

f. That the impugned promotion Notification dated 06/08/2020 communicated on ■ 
06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt 
blow of hammer on the rights of the appellant it is not out of place to mention here 
that the appellant are teachers and have to look after their children as well as ailing •. 
dependent family members and in these circumstances in the presence of impugned 
Notification dated 06/08 /2020 communicated on 06/06/23 would not be able to 
serve in the department and which shall amount to the snatching-of bread ahtl • i 
butter of the poor employees

II s
1

\

‘eVr
'.'1

>
It is, therefore, humbly prayed that on the acceptance of .1 

the instant Service Appeal; the impugned Notification bearing 
No. SO (POLICY) E&D/1-3 1-2020 DATED 06/08/2020,
communicated to Respondent No.2 by Respondent N0.1, vide 
letter dated 06/06/2023, may please be declared and ordered to 
be struck down being Void, Ultra vires to the. Constitution of .; 
Pakistan and against the fundamental principles of natural 
justice.

t \

i•>
;

/ v:

It is further prayed that no penal action as proposed and 
envisaged in letter dated 06/06/2023 may be declared as 
unlawful, illegal and without having any legal effect.

. I
.. r--,i

Any other relief, which this honorable Tribunal: deems fit I 
and proper in the circumstances of the case, may also be 

granted to the appellant.
■ • •

5Appellant
AFFIDAVIT:

i'-J
{I Hazrat All Son of Ghulam Younas 

Khan Resident of Tehsil & District 
Mardan that the contents of foregoing 
appeal are true and correct to the best 
of my knowledge and belief and nothing 
has been concealed therein from this 
Honourable Court

Through

Muhammad Muazzzam Butt 
Advocate Supreme Court

*,

1Muhammad Adeel Butt 
Advocate High Court 1

\i \
•I
tM

Bassam Ahmad Siddiqui 
Advocate High Court 
LL.M- Human Rights

v.
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GOVERNMENT OF'-;
KHYBER PAKHTUNKHWA 

ESTABUSHMENTOEPARTMENT .
(REGUUTIONWING)

NOTIFICATION:' ’
, Dated PeshEwar tfie, 06/08/2020 •

In exercise of the powers conferred by section 26 of the Pakhiunithwa Ch/jl Seryaots^; ^73(|^yber 
Pakhtunkhwa Act No XVIll) the chief Minister of Khyber Pakhtu'hkhwa ^ pleased to dlrediUjat lnlhe 
Khyber Pakhtunkhwa Civil Servants {Appointment Promotion artd Transfer) Rul« i389i UTe'^|lbwing ; ‘ 
further amendment shall be made, namply?^

•?y

: •5:,

r-Vr.
1 ■

i'
i'

■-

r
%

i.
f

AMENDMENT - .
i;:
VIn rule 7, sub-ruler (5] shall be deleted. I1

;
s

I ■>»:I* 1,
v-

. CHjEitSEplETARY : -
GOVERNMENT OF^E KHVeEfl-pAKHTU^KHWA . -

t
•>:

*» III
i:(ANDS): & EVEN DATE^

Copy is forwarded to

1. Additional Chief Secretary. Govt of Khvber Pakhtunkhwa. Planning &i6eyelopment Depatoent):.
2. The Senior.Member Board of Revenue, Khyber Pakhturtkhwa;
i. All Administrative Secretaries to Govt of Khyber Pakhtunkhwa'...
A. The Principal Secretary to Governor, Khyber Pakhtur^hwa.
5. The Principal Secretary to Chief Minister, KhYbehPaifhtunkhwa. ,. ,
6. All Divisional Commissioners in Khyber Pakhiiinkhwp.

- 7. AilHeadsofAttachedDepartmentsinKhyberPakhtunkhwav ,
8. Ail Autonomous/Semi Autonomous Bodies in KHyber.Pakhtunkhwa
9. AllDeputyCommlsslonersinKhyberPakhtunkhwa;-
10. The Registrar, Peshawar High Court, Peshawar.
IL The Registrar, Khyber Pakhtunkhwa Service Tribunal,^Peshawar • - ,
12. The Secretary. Khyber Pakhtunkhwa Public Service Commisslpn; peshawar.' . ;
13. The Deputy Director (IT), E&A Departmerit.
14. All Section Officers in Establishment & AdminlstratloniOepartment.;, ...................
15. The Section Officer ( Admin), Administration DepartVirent with.the requ^t t'o ajTa'hgeiidgaiette . 

copies.
16. The Caretaker, Administration Oepanment.
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Elementary fiiScconddry Education Department 
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V.Aziz Ullah IQian President 
President
Ali Primary Teacher's Association, KP '

GUIDANCE REGARDING DELETION OP RUL5.7[S} IN,THE ia|YB8H'v 
PAiCHTUNI{HWACIVILSBaVANTS(APP0iNT»^ENT,PROMOTION -• ~ '
AND TRANSFER] RULES, 1909.

I am directed to reror to the sub|ect not^ aboveand to enclue'hen Mil A a iBOxridr^ 
Establishment Department Idlter No. SO (PoIlcy)E&ADA^/202a dated 06 i|un£<ZOU' and tos^ 
that Uic'SiibJedt mectlne Islp bo held on OS luty, ZDZS.ot^lrOQ AM'In.this.^par^ent u^ar tto '. 
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A meeting regarding the subjert mattar washeid on 06^;2023:3fl^ AM'iifrder'
the Chairmanship of Additional Secretary ^bilshmoritJn his offlca.'i-nio^i^dwlngia&ndad 
themeetlnQ . ' •' i--''-f -
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511 NAME DESlSNAnON r' - .I .•••
1 Mr. Fazal Wahid Depoty OIrsctor EstobUshmbnt of DIreetDfatB.EIeinep.tBrY &

Secondary Edugtion Department ' ' • • - I<■
k :v

I-2 Mr. Atiz Ulloh Provlnciai President^ PtImaryTeacKers Assoclatibnt
Khybef Pakhtunhhwa . ,' ' ] • '
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GeneralSecfetayAPTAPeshawar, a..Mr. Rafaqat Ullah3I «•; *
Muhammad Ishaq Sactlon Officer (Prlinafy)ESiSE Department Qvll' -.' V-

Secretarial Khyber PdkhtunkKwa PBsh8war'...]i--.
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2. The,meeting started ivllh rocltallon from The Ho^ Quran; The choir. w^cbih^Vthe'' 
participants. The Deputy Director {Establtshment) of Directorate.of Etsfhehtary'& Secbhdarv - 
Education briefed the forum ragardlng agenda Itm In detail. ' . '

a. After threadbare discussion It was decided that blfectorato .df;Eimehtary'.& Second^ ' 
Education Department may eramlne the case ' properly, andi ’submlt.;J&,';.3alf- . ' 
contatnc^coruolldated case for onward submission to E^blMm’^t Depaf^ent ^rifurther ' 
necessary acKon. * '• . . .. ■
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ESTABLISHMENT DEPARTMENT ‘
No. SO(Pollcy]ESAD/l-a/2b20 - 

Dated Peshawar the Scptcmbei'. 07^ 2023 .
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II: .i':f f!

ToI
• /. •

I
■r.!.TheSecretaryCoCc^vernmentoflChybBrPakhlainlthwB,- 

.Elementary St Secondd^ Educotlon Department I-
• I _

; GUIDANCE REGARDING DELETION OP liULB 7CS]'IN‘THE .
: ICHYBERPAICHTUNKHWA CIVILSBRVANTS CAPPOINTMENT.;' 

- .! PRQrtOTlONAND TRANSFER^ RULES; 1909.

I 1--;t
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.1-1.* ■KDear Sir. :
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?I am directed to refer to your letter No. S0(Primary-M)/EfitSEp/2* I/Appoln&nc^t-- 
RuIb/2023 dated 23.00.2023 on the subicet noted above and td sOtE'that neccs^iy • 
guidance has already been tendered to your good oRIce vIde thls'depni^ent'leRBr of*vcrt - 
No.dated 06,06.2023 (copy enclosed). • ‘
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■ To, Dated: /02/2n74

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, qvil 
Secretariat, Peshawar

23 Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary 
Education Department, Civil Secretariat, Peshawar 

3) Director Elementary and Secondary Education Department

I

V •

REPRESENTATION AGAINST THR IMPUGNEn NOTIFirATinN RKARWr.
NO.SOfPOLICY1E&AD/l-312020. DATED nfi/0R/2n2n. rOMMlIWfl^ATRD TOv 

. - SECRETARY TO GOVERNMENT OF KHYBER PAKHTtlNlCHWA. ELEMENTARY. & .!. • *
SECONDARY EDUCATION DEPARTMENT VIOE I.RTTER bnfi/nfi/2023.iWHERRINilT
WAS STATED THAT SUB RULE 5 OF RULE 7 OP KHVBER PAKHTUNKHWAiriVlI.

' SERVANTS (APPOINTMENT. PROMOTION AND TRANSFERS Rlll.F-Si 1QRQ STANniQ

>*
I
. k

}, ;
• ;>•

DELETED

Sir/ Madam:-

Your Honorable authority promulgated Notification No. SO (Policy) E&AD/l 3/2020, ' 
dated 06/08/2020, communicated to Elementary & Secondary Education vide letter dated 
06/06/23 wherein it has been made mandatory to the employees to avail the promotion,.

■ otherwise, disciplinary action shall be taken against the employees. That, as per notification No.
SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of promotion was 
withdrawn and the Government of Khyber Pakhtunkhwa Establishment Department i , * 
(Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment, Promotion and . 
Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/l-2/2020 dated 06-08-2020. That 
the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked 
for guidance regarding deletion of Rule 7(S) in Khyber Pakhtunkhwa Civil Servants 
(Appointment, Promotion and Transfer) Rules, 1989 in respect of which the Establishment 
Department vide its letter No. SO.(Policy) E&AD/l- 3/2020 dated Peshawar the June.OStt,
2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in -the 
Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 has 
been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline 
or forgo promotion and it is obligatory upon every civil servant to accept promotion under 

' every condition. That Directorate of Elementary & Secondary Education IGiyber Pakhtunkhwa 
also wrote a letter to the office of Establishment & Administrative Department vide No 
SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the '' 
amendment made in Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and . 
Transfer) Rules, 1989 as it had negatively affected a large number of teachers and especially 
female teachers. In the meanwhile, the department vide its letter dated 07th of September 
2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that 
necessary guidance has already been provided to the department and therefore no provision 
exists to decline or forgo promotion and those teachers who do not comply with the promotion 
order of the competent authority or try to evade promotion through different means shall be - 
proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.

It is, therefore, humbly prayed that on the acceptance of the instant 
representation; the Notification bearing No. SO (POLICY) E&D/1-3 1-2020 DATED 
06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and. 
ordered to be struck down being Void, Ulti'a vires, to the Constitution Of Pakistan.

Best Regards

- A

.-J,

»*•;

i

•

Hazrat All Son of Ghulam Younas Khan 
Resident of Tehsi) & District Mardan

• s
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«'*. •ciohereby appoint and retain ■•

imtlHAIVlMAn MIIAZZAM BUTT ASC. muHAMMAP APfigli'B’JTT.Aflfi- y ^ 

pAS5;AM AHMAp SIPblQUl AHC ^;
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to L.rt and appear tor me in the above Suit and pn^y behalf -
defend) the same and all proceedings that may^be
connected with the same orany decree orarderp^sed.therbin-4,d^p^U^ti^r ^
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to nic and obtain return of documents 

steps on my/our behalf in the above matter.
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