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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA ‘

In Ref to

Service Appeal No 9313 J2024

Hazrat Ali Son of Ghulam Younas Khan Resident of Tehsil & District Mardan

Designation: Primary School Head Teacher at GPS Husai Garyala

1

- 2)

3)

VERSUS

Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil

Secretariat, Peshawar

Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

Director Elementary and Secondary Education Department

crerenenenn RESpONAeENts .

SERVICE APPEAL UNDER SECTION 4 OF KPK:SERVICE
TRIBUNAL _ACT 1974, AGAINST _THE _ IMPUGNED
NOTIFICATION BEARING NO.SO(POLICY)E&AD/1-312020,
DATED 06/08/2020, COMMUNICATED TO :RESPONDENT NO.
2 VIDE LETTER DATED 06/06/2023, WHEREIN:_IT WAS
STATED THAT SUB RULE 5 OF RULE 7 OF. KHYBER
PAKHTUNKHWA _ CIVIL SERVANTS (APPOINTMENT,
PROMOTION AND TRANSFER) RULES, 1989 STANDS
DELETED

PRAYER:

ON_ACCEPTANCE OF INSTANT SERVICE APPEAL, THE
IMPUGNED NOTIFICATION BEARING NO: SO (POLICY)
E&AD/1-312020, DATED 06/08/2020, COMMUNICATED TO
RESPONDENT NO. 2 VIDE LETTER DATED 06/06/2023, MAY
BE DECLARED AND ORDERED TO BE STRUCK:DOWN:BEING
VOID AND ULTRA VIRES TO THE CONSTITUTION. OF
PAKISTAN AND FUNDAMENTAL PRINCIPLES :OF ‘NATURAL
JUSTICE AND AGAINST THE RIGHTS OF APPELLANT.

ANY OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF THE'
CASE MAY ALSO BE GRANTED TO THE APPELLANT.

RESPECTYULLY SHEWETH:

1L

That the Respondents Department appointed the Appellant as Primary School Head ..

Teacher.
Copy of Monthly Salary account is annexed as Annexure A




~2-

That as per Khyber Pakhtunkhwa (Appointment/" Promotion/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Federation as

well, availing of promotion by the employees is always optional and the employees .
as a matter of right may avail or forego their promotion and the next employee In ::

seniority list is to be promoted.

That some employees specifically have foregone their promotion as they could not
serve in the areas where there is no facility of accommodation and no houses of
their elders are available to look after them in far-Aung and solitary mountainous

hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the. ..
- extent of terms and condition is framed by the Chief Minister and such promotion .. .
rules are not made applicable with retrospective effect. The rules framed are R
- published in the Gazette notification and part and parcel of KP :Civil Servant -:

Appointment, Transfer and Promotion Rules 1989, '

That Government of K.P without following the rules: position mentioned in Para 6
above promulgated Notification No. SO (Policy) E&AD/1 3/2020, dated

06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23 . -
wherein it has been made mandatory to the employees to avail the promotion, _,

otherwise, disciplinary action shall be taken against the employees. The impugned
Notification is reproduced as under:-

“Furthermore, those officers/officlals who do not

comply with promotion order of the competent authority .
or try to evade promotion through different means shall.

be proceeded against under Khyber Pakhtinkhwa Civil
Servants (Efficiency Discipline) Rules, 2011, please”.

That as per notification No. SD (Policy): /EDAD/1- 3/2020 dated 06/08/2020, the

right of foregoing of promotion was withdrawn and the Government of Khyber |

Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 vide
notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020.

Copy of notification No. SD (Policy) EV AD/1- 3/2020 dated 06/08/2020 is attached

as Annexure B

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber “:

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in
respect of which the respondent No. 1 vide its letter No. SO{Policy) E&AD/1-
3/2020 dated Peshawar the june 06th, 2023 directed the respondent No 3

(Directorate of Elementary & Secondary Education} that Rule 7(5S) in the Khyber .
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 °
- has been deleted vide notification dated 06-08-2020 and ,therefore, no provision

exists to decline or forgo promotion and it is obligatory upon every civil servant to.
accept promotion under every condition. :
Copy of Impugned Letter dated june 06th, 2023 is attached as Annexure G

That thereafter the meeting was also held in the office of Additional Secretary
Establishment on 06-07-2023 in which it was decided to examine the case properly .-

and submit a self-contained/ consolidated case for onward submission. to the
Establishment Department for further necessary action.
Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directorate of Elementary & Secondary Education .-

Khyber Pakhtunkhwa also wrote a letter to the office of Establishment &

Administrative Department vide No SO(Primary:M) E&SED/2-2/Appointment :

Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber

e ey
TR
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Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as

_ ithad negatively affected a large number of teachers and especially female teachers.
Copy of Letter dated 23-08-2023 is attached as Annexure E

9, That the respondent vide its letter dated 07th of September 2023’ directed the ..

Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no

provision exists to decline or forgo promotion and those teachers who do not
comply with the promotion order of the competent authority or try to evade :;
promotion through different means shall be proceeded under the. Khyber, :

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011, -
Copy of Impugned letter dated 07-09-2023 is attached as Annexure F -

‘ ~ 10.  That the petitioner feeling aggrieved, filed Representation to the respondents in *

. -person, and also approached to respondents through APTA President but the
grievances of the appellant have not so far been redressed. ‘
Copy of Representation against the said notification is annexed as Annexure G.&H

11.  That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the o
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appointment, -

Promotion and Transfer) Rules, 1989; the petitioners filed this. Hence, the instan
service appeal is filed on the following grounds:- . :

GROUNDS:-

a. That as per various judgments it is established and settled principle that executive -

notifications cannot be given retrospective effect. A valid Notification which confers
rights is always applicable with prospective effect, however, if an amendment

notification that adversely effects the interests of the employees or causes ..~
disadvantage to the employee is not tenable in the eyes of law. The notification/ .:

guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

b. That there are no terms and conditions of service mentioned in the appointment
order of the appellant wherein, availing of promotion is mandatory. It is further

submitted that employees in the past, have foregone their promotion along with .
their posting. It is submitted that when domestic and other personal issues do not
permit the employees/appellant to avail the promotion order and-in that case, the -~
employees who foregone their promotion were allowed not to avail the promotion ..

for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during their eatire service. Hence
the employees himself/herself forebear agonies of foregoing their promotions. As a

result, junior to the appeltant according to the order of seniority cum fitness are T

granted promotion to next rank.

¢ Thatas per Civil Servant laws, promotion is a kind -of appointment which is always '

optional to get promotion or nat, hence the impugned notification is void, illegal and
against the taw and the same to the extent of the appellant is liable to be set-aside.

d. That it is further submitted that on account of grant of promotion, some employees |

who are suffering from severe medical ailment or facing acute domestic issues

cannot avail promotion with transfer in other areas, therefore, no employee can be

compeiled to accept the promotion compulsorily which is not beneficial to the

employee but if an emplioyee does not avail and get benefit of her promotion it must

be optiona! for the employees as to whether td avail or forego the benefits. Any
promotion without willingness of employee is illegal and liable to be setaside.
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e. That non-availing of promotion and foregoing thereof does not cause loss to the .
government exchequer and in consequence of foregoing promotion, pave way to the o . L
next employee in seniority, aspiring for promotion could be promoted. e

R R A
A .

f. That the impugned promotion Notification dated 06/08/2020 communicated on -
, ' ' 06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt
= blow of hammer on the rights of the appellant. [t is not out of place to mention here .
that the appellant are teachers and have to look after their children as well as ailing ~-." . 7}
dependent family members and in these circumstances in the presence of impugned =~ .-
Notification dated 06/08 /2020 communicated on 06/06/23 would not be ableto .  :.:]
serve in the department and which shall amount to the snatching .of bread and"?'
butter of the poor employees

It is, therefore; humbly prayed that on the acceptance of
the instant Service Appeal; the impugned Notification bearing
No. SO (POLICY) E&D/1-3 1-2020 DATED 06/08/2020,

communicated to Respondent No.2 by ‘Respondent NO.1, vide .. .. 0.
letter dated 06/06/2023, may please be declared:and ordered to
be struck down being Void, Ultra vires to the Constitution of ' - '.f'_"_' '
Pakistan and against the fundamental prlrici[:les of natural l--’

justice.

it is further prayed that no penal action as proposeﬁ and
envisaged in letter dated 06/06/2023- may be declared as |-
uniawful, illegal and without having any legal effect. ‘

Any other relief, which this honorable Tribunal: deems fit- |i i
and proper in the circumstances of the case, may also be -° - .0
granted to the appellant. ~
Appeliant
AFFIDAVIT: PP :
I Hazrat Ali Son of Ghulam Younas hrough _ {‘
Khan Resident of Tehsil & District | 1MFOUB S
Mardan that the contents of foregoing Muhammad Muazzzam Butt :

appeal are true and correct to the best
of my knowledge and belief and nothing

has been concealed therein from this M_ _ 4
Honourable Court SN
]. Muhammad Adeel Butt RS

] Advocate High Court o

eponent : R

_ s [

Advocate Supreme Court

Bassam Ahmad Siddiqui -
Advocate High Court
LL.M- Human Rights
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ESTABLISHMENT DEPARTMVIENT -~ . & -~ .. ..™)
{REGULATIDN WlNF'él,'j ‘

TR

IV Al h
L ST

{CATIO :
. Dared Pf.'shawar the, DGIOBI’ZUEO

Y

In exercise of the powers conferred by section 26 of the Pakhtunkhwa Civil Sen.tants Act, 1973(Khyber o
Pakhtunkhwa Act No X1} the chief Minister of Khybar Pakhmnkhwa Is pleased o dlracuhat ln the ... | Cen
Khyber Pakhtunkhwa Civil Servants {Appointment Promotion afid Transfer) Aules 1989 the-founwmg SR R K

further amendment shall be made, namlal

AMENDMENT-. . '

In rule 7, sub-ruler {5} shall be deleted, D T

3 WP Ay et M A Do 0L A Lt V.o
DYV SEERTLII N e TSI T e S MM T 2 e e e

R RIS cnqeesegaemnv
: ; GOVERNMENT DFTHE KHYBEH PAIGiTLi!NKHWA e
! | .
{ANDS]: GEVENDATE . _ 2

Copy is farwarded to - ' ’ T ', - r - i
1. Additional Chief Secretarv, GuvtothvberPakhtuakhwa Plannmg &nDeveiopmentDepartment) . . | ;
2. The Senior,Member Board of Revenue, Khyber Pakhtunkhwa . . AR ¥ |3
3. All Administrative Secretaries to Govt of Khyber Pakhtunkhwa B s S T %
4. The Printipal Secretary to Governor, Khyber Pakhtunkhwa. P e T é v
5. The Princlpal Secretary to Chief Minister, Khybet: Pakhtunkhwa e . SO i
. 6. _All Divisional Commissioners in Khyber Pakhlunkhwa DURE S SRS AL _'- SEPE al ,J 5 ¢
. 7. Al Heads of Attached Departments in Khyber Pakhmnkhwa. ; -':: A T C x 3
Y 8. All Autonomous/Semi Autonomous Bodies in KhyberPakhtunkhwa s . T L L AR NP ] N
9. All Deputy Commissloners in Khyber Pakhtunkhwa: ° ’ A ;:
10. The Reglstrar, Peshawar High Court, Peshawar. . ) r ’\
11. The Registrar, Khyber Pakhtunkhwa Service Tribunal; Peshawar o i N
12. The Secretary, Khyber Pakhtunkhwa Public Service' Comm:ssion, Feshawar HE H
13. The Deputy Director (T}, E&A Department. ' . - G e iAr:
14. All Section Officers in Establishment & Admmlstratlen, Department - R SRR | i-
15. The Section Officer ( Admm), Administration- Department wlth the request to’ arrange 20 gazene o R § % 1 &
copies. L. ST A Sl \5'"} H
16. The Caretaker, Admmlstramn Depanment v et - - - . IR ,Ej
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{ om girccicd to refer to your jctier  No. WMXE&SEDQ- o
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COVERNMENT. OF KHY8ER PARHTUNKHWA ¢

ESTABLISHMENT DEPARTMENT ~ T P

No.SO{Pollcy)EBAD/2-372020 .© = wro- 0 oo M

Datgd Peshawar the Septembet 072023 .. oo
t T T

To

The Secretary to Gavernment of Ithyber Pa}dlmnld!wa.

J‘-_‘tementnry & Secnndsﬂ'y Educotion Department. 2 :_ TR ANy

e | ..
Sublect: - - GUID'ANCEIIEGARDING nm.n'rmnomum':m m'rmz e
' KHYBER PAKHTUNKHWA CIVIL SERVANTS [APPDIN'!‘MENT. I;- .

. -Pnumo'rlow-nmn'rmwsrsn) RULES; 1989, =~ .- ¥ Ll

Dear Sir.

lam dlrected ko refer to your letter No, SO(Frlmary M]/EMED/Z-thAppulnuncnt—- _'

Rule/2023 dated 23.08.2023 on the subject numd abave and to"stote fr.hnl: neccssary

guldance has already been tendered to your good office vlde thls’depnrtrnentlennr of‘evcn-:'--

Mo, dated 46.06.2023 (copy enclased).

r

“i.-Yours falthfully, . 0 -

| - ) ,Scr.:'t!q Uﬂ"iggrtpn“:y; -

-

Copy forwarded to thr: - : : )
"1, PS'to:Special Secretary (Reg), Establlshmentnaparhnent.

2. PAmAdd[tlunaI Secretary (Reg-!0), EstahllshmantDeparhnanr. . f B R e A

3. PS vo Deputy Secretary (Potlcy), Establlshment Department: .-, ¢
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Te, : Dated:__/02/2024

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar '

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secpnd:ary

Education Department, Civil Secretariat, Peshawar
3) Director Elementary and Secondary Education Department

Sir/ Madam:-

Your Honorable authority promulgated Notification No. SO (Policy) E&AD/1 3/2020, °
. dated 06/08/2020, communicated to Elementary & Secondary Education vide letter dated
- 06/06/23 wherein it has been made mandatory to the employees to avail the promotion,.
- otherwise, disciplinary action shall be taken against the employees. That, as per notification No.

SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of promotion was

withdrawn and the Government of Khyber Pakhtunkhwa Establishment Department .
(Regulation Wing) deleted Rule 7(S) in the Civil Servants (Appointment, Promotion and .

. Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. That
* the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked

for guidance regarding deletion of Rule 7(5) in Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion and Transfer) Rules, 1989 in respect of which the Establishment
Department vide its letter No. SO.(Policy) E&AD/1- 3/2020 dated Peshawar the June_06th,
2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in:the

Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 has

been deleted vide notification dated 06-08-2020 and ,therefore, no provision-exists to decline
or forgo promotion and it is obligatory upon every civil servant to accept promotion under

- every condition. That Directorate of Elementary & Secondary Education Khyber-Pakhtunkhwa

also wrote a letter to the office of Establishment & Administrative Department vide No

SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the )
amendment made in Khyber Pakhtunkhwa Civil Servants {Appointment, Promotion and .~ - .

Transfer} Rules, 1989 as it had negatively affected a large number of teachers and especially
female teachers. In the meanwhile, the department vide its letter dated 07th of September
2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
necessary guidance has already been provided to the department and therefore no provision
exists to decline or forgo promotion and those teachers who do not comply with the promotion

order of the competent authority or try to evade promotion through different meaiis shall be -

proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.

It is, therefore, humbly prayed that on the acceptance of the instant

representation; the Notification bearing No. SO (POLICY) E&D/1-3 1-2020 DATED
06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and .

ordered to be struck down being Void, Ultra vires to the Constitution of Pakistan.

Best Regards

Hazrat Ali Son of Ghulam Younas Khan
Resident of Tehsil & District Mardan

oy
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do I_lereby-appoint-and retmn ‘.

to act and appear for me in the above Suit and on’ my br:half to’ condu

defend) the same and all prncccdmgs that may be l:aken m re

- JU -

-..

nan' 'Appliwtlons'for review{

connected with the same or any decree or order passed therel :

1{. P..

Jagree to ratily
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