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FORM OF ORDER %l—lEiET

Court of ‘
Appeal No. 22plg /2024
: _ A 7
Date of order Order or other proceedings with signature of iu'cigé
proceedings
- 5 ~
05/11/2024

.- The appeal presented today by Mr. Muhammad
1, . . . . L
Muazzam Butt Advocate! It is lixed for preliminary hearing

before Single Bench at Peshawar on 12.11.2024. Parcha Peshi

given to counsel for the appeliant.
. /!

By order of the Chairman
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BEFORE THE SERVICE TRIBUNAL KH.YBEIR PAKHTUNKHUWA

In Refto

Service Appeal No 2 5 DH /2024

Yasmeen Ashraf daughter of Ashraf ud Din Resident of Tehsil & District Mardan

Designation: Primary School Head Teacher at Government Primary School (Female) Ghari

Kapoora District Mardan

1)

2)

- 3)

Secretary to Government of Khyber Pakhtunkhwa, Establishment De
Secretariat, Peshawar

................. Appellant -

VERSUS

Secretary to Government of Khyber ‘Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

Director Elementary and Secondary Education Department

verrenenneRESpONdents

_ SERVICE APPEAL UNDER SECTION 4 .OF KPK_ SERVICE

TRIBUNAL _ACT _ 1974, AGAINST THE _ IMPUGNED
NOTIFICATION BEARING NO.SO(POLICY)E&AD/1-312020,
DATED 06/08/2020, COMMUNICATED; TO: RESPONDENT NO.
2 VIDE LETTER DATED 06/06/2023, WHEREIN IT WAS
STATED THAT SUB RULE 5 OF RULE 7 OF KHYBER
PAKHTUNKHWA __ CIVIL __SERVANTS . (APPOINTMENT,
PROMOTION AND TRANSFER) RULES, 1989 STANDS
DELETED

PRAYER:

ON_ACCEPTANCE OF INSTANT SERVICE APPEAL, THE
IMPUGNED NOTIFICATION BEARING NO: SO (POLICY)
E&AD/1-312020, DATED 06/08/2020, COMMUNICATED TO
RESPONDENT NO. 2 VIDE LETTER DATED06/06/2023, MAY
BE DECLARED AND ORDERED TO BE STRUCK!DOWN!BEING

VOID AND ULTRA VIRES TO THE CONSTITUTION OF

PAKISTAN AND FUNDAMENTAL PRINCIPLES :OF NATURAL
JUSTICE AND AGAINST THE RIGHTS OF APPELLANT.

ANY OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL
DEEMS FIT AND PROPER IN THE CIRCUMSTANCES OF THE
CASE MAY ALSO BE GRANTED TO THE APPELLANT.

RESPECTFULLY SHEWETH:

1.

That the Respondents Department appointed the Appellant as Primary School Head

Teacher. ‘
Copy of Monthly Salary account is annexed as Annexure A

partment, Civil
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That as per Khyber Pakhtunkhwa (Appointment/ Promotion/ Transfer} Rules, -
1989, as well as in other sister services of th&a other Provinces and Federation as
well, availing of promotion by the employees is always optional and the emplayees
as a matter of right may avail or forego their promotion and the next employee in
seniority list is to be promoted. .

That some employees specifically have foregone their promotion as they could not -
serve in the areas where there is no facility of dccommodation and no houses of
their elders are available to look after them in far-flung and solitary mountainous
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the

extent of terms and condition is framed by the Chief Minister and such promeotion .

rules are not made applicable with retrospective effect. The rules framed are -
published in the Gazette notification and part and parcel of KP Civil Servant .
Appointment, Transfer and Promotion Rules 1989

That Government of K.P without following the rules position mentioned in Para 6

above promulgated Notification No. SO (Policy) E&AD/1 3/2020, dated .-

06/08/2020, communicated to Respondent No.Z' vide letter dated 06/06/23 .
wherein it has been made mandatory to the:employees to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. The impugned
Notification is reproduced as under:-

“Furthermore, those officers/officials who ‘do not
comply with promotion erder of the competent authority
or try to evade promotion through different means shall
be proceeded against under Khyber Paklitunkhwa Civil -
Servants (Efficiency Discipline) Rules, 2011, please”.

That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the
right of foregoing of promotion was withdrawn and the Government of Khyber
Pakhtunkhwa Establishment Department (Regulation Wing) deleted Rule 7(5) in
the Civil Servants {Appointment, Promotion! and’ Transfer) Rules, 1989 vide -

- notification no SOR-V1 (E & AD)/1-2/2020 dated 06-08-2020.

Copy of notification No. SD (Policy) EV AD/1- 3/:-20?0 dated 06/08/2020 is attached
as Anpexure B : -

That the Directorate of EIem@entary & Secondary‘ Education Khyber Pakhtunkhwa -
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber .

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer] Rules, 1989 in

respect of which the respondent No. 1 vide its'letter No. SO(Policy) E&AD/1-
3/2020 dated Peshawar the June 06th, 2023 'directed the respondent No 3
(Directorate of Elementary & Secondary Education) that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer} Rules, 1989
has been deleted vide notification dated 06-08-2020 and ,therefore, no provision .

_ exists to decline or forgo promotion and it is obligatory upon every civil servant to

accept promotion under every condition,
Copy of impugned Letter dated June 06th, 2023 is attached as Annexure C

That thereafter the meeting was also held in the office of Additional Secretary
Establishment on 06-07-2023 in which it was décided to examine the case properly _
and submit a seif-contained/ cunsolidated-ca:se". for onward submission to the
Establishment Department for further necessaryaction.

Copy of Minutes of Meeting dated 06-07-2023 is attached as Annpexure D

That the Respondent No.3 i-e. Directorate of Eleﬁlentary & Secondary Education
Khyber Pakhtunkhwa also wrote a letter to the office of Establishment &
Administrative Departmen_t‘_é_‘yide No SO(Pririilai'y-M) E&SED/2-2/Appointment -
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Ruie/2023 dated 23-08-2023 to reconsider the. amendment made in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as
it had negatively affected a large number of teachers and especially female teachers.
Copy of Letter dated 23-08-2023 is attached as Annexure E

That the respondent vide its letter dated 07th of September 2023 directed the

Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that -

necessary guidance has already been provided to the department and therefore no
provision exists to decline or forgo promotion and those teachers who do not .
comply with the promotion order of the competent authority or try to evade -

. -promation through different means shall be proceeded under the Khyber -

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011.
Copy of Impugned letter dated 07-09-2023 is attached as Annexure F

That the petitioner feeling aggrieved, filed Representation to the respon‘dent_é in
person, and also approached to respondents through APTA President but the .

. grievances of the appellant have not so far been redressed.

Copy of Representation against the said notification is annexed as Annexure G & H

That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989; the petitioners filed this Hence, the instant

service appeal is filed on the following grounds:-

GROUNDS:-

a. That as per various judgments it is established and settled principle that executive -
‘notifications cannot be given retrospective effect. A valid Notification which confers

rights is always applicable with prospective effect, however, if an amenhdment
notification that adversely effects the interests of the employees or causes
disadvantage to the employee is not tenable in the eyes of law. The notification/
guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

. That there are no terms and conditions of service mentioned in the appointment

order of the appellant wherein, availing of promotion is mandatory. It is further
submitted that employees in the past, have foregone their promotion along with
their posting. It is submitted that when domestic and other personal issues do not .
permit the employees/appellant to avail the promotion order and in that case, the
employees who foregone their promotion were allowed not to avail the promotion
for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during their entire service. Hence
the employees himseif/herself forebear agonies of foregoing their promotions. As a
result, junior to the appellant according to the order of seniority cum fitness are
granted promotion to next rank. ' '

That as per Civil Servant laws, promotion is a kind of appointment which is always
optional to get promotion or not, hence the impugned netification is void, illegal and -
against the law and the same to the extent of the appeliant is liable to be set-aside.

. That it is further submitted that on account of grant of promotion, some employees

who are suffering from severe medical ailment or facing acute domestic. issués
cannot avail promotion with transfer in other areas, therefore, no employee can be -
compelled to accept the promotion compuisorily which is not beneficial to the
employee but if an employee does not avail and get benefit of her promotion.it must
be optional for the employees as to whether to avail or forego the benefits. Any
promotion without willingness of employee is illegal and liable to be setaside.
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e. That non-availing of promotion and foregoing thereof daes not cause loss to the

government exchequer and in consequence of foregoing promotion, pave way to the
next employee in seniority, aspiring for promotion could be promoted.

That the impugned promotion Notification dated 06/08/2020 communicated on .
06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt .
blow of hammer on the rights of the appellant. It is not out of place to mention here
that the appellant are teachers and have to look after their children as well as ailing
dependent family members and in these circumstances in the presence of impugned
Notification dated 06/08 /2023 communicated on 06/06/23 would not be able to
serve in the department and which shall amount to the snatching of bread and
butter of the poor employees

It is, therefore, humbly prayed that on the accéptance of
the instant Service Appeal; the impugned Notification bearing
No. SO (POLICY) E&D/1-3 1-2020 DATED 06/08/2020,
communicated to Respondent No.2 by Respondent NO.1, vide
letter dated 06/06/2023, may please be declared and ordered to
be struck down being Void, Ultra vires to the Constitution of
Pakistan and against the fundamental principles of natural
justice.

It is further prayed that no penal'action as proposed and
envisaged in letter dated 06/06/2023 may be declared as
unlawful, illegal and without having any legal effect.

Any other relief, which this honorable Tribunal deems fit
and proper in the circumstances of f case, may also be -
granted to the appellant.

AFFIDAVIT:

| Yasmeen Ashraf daughter of Ashraf
ud Din Resident of Tehsil & District
Mardan that the contents of foregoing
application are true and correct to the
best of my knowledge and belief and
nothing has been concealed therein

from this Honourable Court Q

Deponent

Through

Muhammad Muazzzam Butt
Advocate Supreme Court

SAtfeit

Muhammad Adeel Butt
Advocate High Court

Lo llip-

Bassam Ahmad Siddiqui
Advocate High-Court
LL.M- Human Rights
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BEFORE THE SERVICE TR]BUNALKHYBJERl‘PAKHTUNKHUWA
C.M No -P0f2024 : C L
In Refto

" Service Appeal No 2024 _ o _. T

Yasmeeﬁ Ashraf: ’
VERSUS

Secretary to Government of Khyber Pakhtur{kﬁ'ﬁ-af‘&-othérs': )

APPLICATION FOR SUSPENSION: OF \IMPUGNED. NOFIFICATION
BEARING NO. SO (POLICY) E&D/1-3/2020/$DATED .0670872020;,

COMMUNICATED TO RESPONDENT NO.2°BY RESPONDENT:NOA VIDE

LETTER DATED 06/06/2023 TILL THE FINAL! DISPOSALH'OF CASEIN °
HAND. .

Respectfully Submitted:- - I

1. That the instant application may be treated as ;;art aind'pai‘t:’eiz bﬁééﬁﬁ&é:appéhf-dff

the appellant,

2. That the appellant has brought a good 'ﬁfrima. facie caée -and:balance of convenience

also lies in favor of the appeliant. _ . ~

3. That there is likelihood success of the.i;a:pp_ellant in t;!}_e_ lis, And AF the notification
bearing No. So (Policy} E&D/1-3/2020 Dated 06/08/2020, -communicated to

Respondent No.2 by Respondent No.I .Vide Letter Dated 0670672023 is: ot
suspended the appellant would suffer irréparableloss: . - -

4. That valuable rights of the appellant is involved in the tf:ase.-

In view of the reasons, it is humbly requested that the; notificationi Bféé:ﬁing;frﬁoli‘So
(Policy) E&D/1-3/2020 dated 06/08/2020, communicated.to” RespoRdent ®No:2 by
Respondent No.1, Vide Letter Dated 06/06/2023 may kindljpdfy ’$‘ﬁ§pe'ﬁd'é?d»-'ﬁll- the final
disposal of the main appeal in hand. 7

AFFIDAVIT Through

! {the appellant) do hereby solemnly _ ' éMuhamﬂi‘éﬂ.zﬁ.;lﬁskzz.;im‘Bﬁtt
stated on oath that the contents of . - ! Advocaté Sy qeﬁe ourt
foregoing application are true and Ny Y &2
Correct to the best of my knowledge AR UA: %

and belief and nothing has been iMUhammédfﬁ’&éﬁl?Bﬁtt"

conceated therein this fdngrible é ‘Advocite High' Court
Court, ' ' .

eponent

I S DI P A Y TP ST

: 5;._ L ,.,;;j 0 ._'.':.. e s




: Dist. Govt. KP-Provincial =~ l}
! District Accounts Office Mardan : AN
L Bonthly Salary Statement (January-2024)

Personal Information of Miss YASMIN ASHRAF diw/s of ASHRAFUD DIN

Personnel Number: 00118241 CNIC: 1610188761840 NTN: 6

Date of Birth: 01.04.{973 Entry into Govt. Service: 19.01.1994 Length of Service: 30 Years 00 Months 014 Days
Employment Category: Vocuationul Permanent

Designation: PRIMARY SCHCOL HEAD TEACH 81169431-DISTRICT GOVERNMENT KHYBE

DDO Code: MR6524-Govt. Primury Schools(Female), Ghard Kapoora, District Mardan

Payroll Section: 003 GPF Section: 601 Cash Center: 8

GPF A/C No: EDUMROIGH 42 GPF Intcrest applied - GPF Balsnce: £,158,774.00 (provisional)
Vendor Number: - :
Pay and Allowsances: Pay scalc: BPS For - 20022 Pay Scale Type: Civil BPS: I5 Pay Stage: 22 {

Wage type Amount Wage type Ammount

0001 | Basic Pay 67.480.00 1001 |House Rent Allowance 45% 3.524.80
1210 | Convey Allowance 2005 2,856.00 1300 ; Medicat Allowance 1,300.00
1505 | Churge Allowance 40.00 2148 15% Adhoc Relicf All-2013 880.00
2199 | Adhoc Relief Allow @10% 591.00 23%6 | Teaching Allowaace 2021 3.224.00
234) | Dispr. Red All 15% 2022KP 6,408.00 2347 | Adhoc Rel Al 15% 22{PSi7} 6,408.00
2378 | Adhoc Relief All 2023 35% 22.925.00 0.00

Deductions - General

Wage type Amount Wuge type Amount
30]35 | GPF Subscription -4,290.00 3301 | Benevolent Fund -1.200.060
3609 }Income Tax -2422 00 3990 | Emp.Edu. Fund KPK. -135.00
4004 {R_Benefits & Denth Comp: -600.00 0.00

Deductons - Loans and Advances

l Loan I Description | Pﬁndﬂlnmnunti Deduction I Balance
Dcductions - Income Tax

Payable: 3751638  Recovered till JAN-2024:  16,029.00 Exempled: 9378.73 Recovemble: 12,108.65
Gross Poy (Rs.):  115,836.00 Deductions: (Rs.): -8,647.00 Net Pay: (Rs):  107,189.00

Payee Name: YASMIN ASHRAF
Account Number: 4050494238
Bank Detnils: NATIONAL BANK OF PAKISTAN, 230365 MARDAN MAIN BRCH-MARDAN MAIN BRCH, MARDAN

Leaves: Opcning Balance: Availed: Eamed: Balance:

Permanent Address: ZANDO DHERI MARDAN

City: MARDAN Domicile: NW - Khyber Pakhtunkhwn Housing Stotus; No Officia)
Temp. Address:
City: Email: asbrafzando! @gmait.com
[
ol

lem generaled document in accordance with APPM 4.6.12.9 08/24.01.2 3
Y nereied docum Rupees (288598/24.01.2024+3,0)

* Ervors & omissions excepted (SER VICES/D2.02.2024/19:09:54)
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- ‘GOVERNMENT OF T
- IKHYBER PAKHTUNKHWA, = ¢ o
ESTABLISHMENT DEPARTMENT L el T
[REGULATIDN WING} e '
NOTIFICATION .. '~ . X ' !

__ . Dated Peshawar the, 05/03/2{}20

In exarcise of the powers conferred by section 26 of the Pakhtunkhwa -Civll Servams A:t, 1573(Khyber" .
Pakhtunkhwa Act No XVI) the chief Minister of Khyber Pakhtunkhwa Is pleased to direct, that in' the, .

Khyber Pakhtunkhwa Civil Servants (Apponntment Promotion and Transfer) Rules 1989 the followmg :

further amendment shall be made, namFlv"'f- oot

v 0 .
v

In rule 7, sub-ruler (5} shall be deleted. T 3 v

Ty

- ' "' CHlEPSEFhETARY | '_.-

¢ ' . GOVERNMENT OFTHE KHYBER PAKHTUNKHWA *"" s

. . ¢
{ . r N
“« v b

‘

(ANDS): & EVENDATE ' -

Copy is forwarded to :- : L L U, L

Additional Chief Secretarv. Gout of Khyber pakhtunkhwa. Planning & Developmenttnepamnent]
The Senior,Member Board of Revenue, Khyber Pakhtunkhwa. e BT e T
All Administrative Secretaries to Govt of Khyber Pakhtunkhwa.: -l . R v
The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa; S EY RS
Al Divisional Commissioners in Khyber Pakhtinkhwa. : g BEURE
All Heads of Attached Departments in Khyber Pakhtunkhwa,” - T
All Autonomous/Semi Autonomous Bodies in Khyber Pakhtunkhwa. |
All Deputy Comrnissioners in Khyber Pakhtunkhwa: ° el
. The Repistrar, Peshawar High Court, Peshawar. o _ "
. The Registrar, Khyber Pakhtunkhwa Service Tribunal,; Peshawar R "-,.- o _
. The Secretary, Khyber Pakhtunkhwa Public Service Commisslon, Peshawar T N
. The Deputy Director (IT), E&A Department. . o A
. All Section Officers in Establishment & Admlnlstratinn, Department SETA <
. The Section Officer ( Admln}, Administration Departrnent with the request to arrange 2u gazette .
copies. .. .
. The Caretaker, Admmsstrat:on Depanment

a

wWE MO R WM

Aoe

(S o
1 & WA =O

f
(21

-

» . L

R SN
Lt N

ae L

oy 3

Lo S
.

-4
A
H

The Principal Secretary to Governor, Khyber Pakhtunkhwa. - S AT N
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. _ " Annexure -5
— = o |

To, -Dated: ZZ-QI-ZQZ&I

. 1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil |
Secretariat, Peshawar

" 2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar
3} Director Elementary and Secondary Education Department

" Sir/ Madam:-

Your Honorable autherity promuigated Notification No. SO (Policy) E&AD/1 3/2020, . |
dated 06/08/2020, communicated to Elementary & Secondary Education vide letter dated ‘o
06/06/23 wherein it has been made mandatory to the employees to avail the promotion, . -~ . |
otherwise, disciplinary action shall be taken against the employees. That, as per notification No. i
© 5D (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of promotion was ‘
~ withdrawn and the Government of Khyber Pakhtunkhwa Establishment Department
(Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. That
the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked
for guidance regarding deletion of Rule 7(5) In Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion and Transfer} Rules, 1989 in respect of which the Establishment
Department vide its letter No. 50.(Policy) E&AD/1- 3/2020,dated Peshawar the June 06th,
2023 directed the Directorate of Elementary & Secondary Education that Rule 7(5) in the
Khyber Pakhtunkhwa Civil Servants (Appointment, Promotioh and Transfer) Rules, 1989 has -
been deleted vide notification dated 06-08-2020 and ,therefore, no provision exists to decline - i
or forgo promotion and it is obligatory upon every civil servant to accept promotion under .
every condition. That Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
also wrote a letter to the office of Establishment & Administrative Department vide No g
SO(Primary-M) E&SED/2-2/Appointment Rule/2023 dated 23-08-2023 to reconsider the ’
amendment made in Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and
Transfer) Rules, 1989 as it had negatively affected a large number of teachers and especially
female teachers. In the meanwhile, the department vide its letter dated 07th of September :
2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that L
necessary guidance has already been provided to the department and therefore no provision -
exists to decline or forgo promotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade promotion through different means shall be
proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011,

It is, therefore, humbly prayed that on the acceptance of the ‘instant
representation; the Notification bearing No. SO (POLICY) E&D/1-3 1-2020 DATED
06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and
ordered to be struck down being Void, Ultra vires to the Constitution of Pakistan.

Best Regards

Yasmeen Ashraf -daughter of Ashraf ud Din
Resident of Tehsil & District Mardan
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- h L yASMEEN AHRAF 77 Appellant
Versus - o .
Govcrnman ol KP & others ' p . o
: -, . Respondents

; .
‘ | (the Appellant).

- do hereby appoint-and retain -

to act and appear for me in the above Suitand on .y hehalf. m'tnn'dlict arid-"p"r"a'seciit'é {or

defend) the same and
connucted with the same or any decrec or order passed thei

to file and obtain return of documents, and to represgnt rne/us ‘;

steps on my/our bchalfmtht.above matter. A e Ter

ali procecdings that may be taken in respect uf any .petition"
rein and Apphcatlons for review.

and o take all necessary'j-'
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