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Appeal No. 2390/2024

Date of order o
proceedings

2

06/11/2024

Order or other proceedings with éigaafure of judge

The appeal of Mr. Ghous Alb resubmitted today
by Mr. Astaghfir Ullah Advocate. It is lixed lor preliminary
hearing before Single Bench at Peshawar on 15/11.2024.

Parcha Peshi given 1o counsel for the appetiunt,

By order of the Chairman




The appeal of Mr. Ghuas Ali received today i.e on 04.11.2024 is incomplete
on-the following score which is returned to the counsel for the appellant for
completion and resubmission within 15 days.

,1-‘/According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service
Tribunal rules 1974 respondent nos. 1, 2 & 4 are un-necessary/improper
parties, in light of the rules ibid and on the written direction of the
Worthy Chairman the above mentioned respondent number be
deleted/struck out from the list of respondents.

2¥ Address of appellant is incomplete be completed according to rule-6 of
Khyber Pakhtunkhwa Service Tribunal rules 1974.

A Memorandum of appeal is not signed by the appellant.

A~ Copy of revision petition is not attached with the appeal be placed oniit.

A5- Annexure-D (impugned order) is illegible be replaced by legible/better
one.
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® " ~ BEFORE THE SERVICE TRIBUNAL K.P.K.

i PESHAWAR
' Serv1ce Appeal No. ZE %@ /2024
. Ghous Ali
............................................................................... Appellant
Versus

TP eoF

PARTICULARS || ANNEXURES

Memo of Appeal

Affidavit

Copy of service card

Copy of - statement of Sajad ASI & FIR
along with Better Copy

Dismissal Order dated: 13/6.2022

Acquittal Order

, Departmental appeals& orders
Affidavit

| Condonation of Delay Apphcatlon '
- | With Affidavit '

Wakalathnama

Appellant
Through:

T B P 1) et ot
o | | Astaghflr ah ﬁIESC}
| . Usma.nUlla

Dated: 102024 _Advocate High Court, Peshawar




BEFORE THE_SERVICE TRIBUNAL K.P.K.

PESHAWAR

) Service:Appeal No.._ Z ﬁ 0 {2024

‘Ghous . Ali  S/o. Kimkhab, (ExConstable Belt - No3616

v Ekkaghund{hslnct Mohmand)R/ O I(aran Machini P.O. Banda District
CMOhMANd. ... i et cana e e Appellant
Versus'

1 Inspector General of Pollce, KPK, Peshawar
2. The Regional pohce Office I(hyber Pakhtunkhwa DlSt['lCt

Mardan

3. DlStl‘lCt Police Officer District Momand Khyber Pakhtunkhwa,

Respondents

APPEAL U/S 4 KPK SERVICE TRIBUNAL ACT 1974

~ AGAINST THE ORDER OF RESPONDENT NO. 2

(RPO) DATED: 23.08.2024, WHEREBY THE_APPEAL
OF THE APPELLANT AGAINST THE IMPUGNED

'ORDER_ OF RESPONDENT . NO. 1 DATED:
17/10/2024, HAS BEEN RE]ECTED AND DISMISSAL

ORDER OF APPELLANT ISSUED BY RESPONDENT

' NO.3 DATED: 13.06.2022 WAS MAINTAINED.

" PRAYER IN APPEAL:

oN ACCEPTANCE OF THIS APPEAL THE ORDER
OF RESPONDENT NO. 2 DATED: 23.08.2024

- WHEREBY THE APPEAL OF THE APPELLANT'

AGAINST THE IMPUGNED ORDER OF

- RESPONDENT NO.1 DATED: 17 10. 2024 HAS BEEN
‘REJECTED AGAINST DISMISSAL FROM SERVICE

MAY KINDLY BE REVERSED AND RESULTANTLY

' THE DISMISSAL ORDER OF APPELLANT ISSUED

BY RESPONDENT NO. 3 AND THE ORDER OF THE

- RESPONDENT NO. 3 DATED: 13.6.2022 MAY

KINDLY BE SET ASIDE AND THE APPELLANT




BEFORE THE SERVICE TRIBUNAL

- K.P.K. PESHAWAR

 Service Appeal No. /2024

Shous Ali  Sfo Kimkhab, (Ex-Constable Belt No3616
hkkaghunlestnct Mohmand)R/O Karari Machini District Mchmand.

......

. Inspector General of Police, KPK, Peshawar.

¢ T

. The Regional police Office Khyber Pakhtunkhwa District |

Mardan.

Distﬁct quiée Officer District Momand Khyber Pakhtunkhwa,
Saseasssssessastaatasansansasssesanares e Respondents

' APPEAL 'I_._I'/s 4 KPK SERVICE TRIBUNAL ACT 1974
- AGAINST THE ORDER OF RESPONDENT NO. 2

(RPO) DATED: 23.08.2024, WHEREBY THE APPEAL

. OF THE APPELLANT AGAINST THE IMPUGNED

ORDER OF RESPONDENT NO.2 DATED: 17/10/2024,
HAS BEEN REJECTED AND DISMISSAL ORDER

- OF APPELLANT ISSUED BY RESPONDENT NO..
' (IGP) DATED: 18.10.2024 WAS MAINTAINED.

PRAYER IN APPEAL:

ON ACCEPTANCE OF THIS APPEAL THE ORDER
OF _RESPONDENT NO.2 ~ DATED:_23.08.2024,

' WHEREBY THE APPEAL OF THE APPELLANT
AGAINST _THE __IMPUGNED _ ORDER __ OF

_RESPONDENT NO.5DATED: 17.10.2024, HAS BEEN
REJECTED AGAINST DISMISSAL FROM SERVICE
MAY KINDLY BE REVERSED AND RESULTANTLY

" THE DISMISSAL ORDER OF APPELLANT ISSUED




~ BY RESPONDENT NO.3 AND THE ORDER OF THE
 RESPONDENT NO.3' DATED: : 13.62022, MAY

KINDLY BE SET ASIDE AND THE APPELLANT

' MAY BE REINSTATED IN SERVICE WITH ALL
__ 'BACK BENEFITS,

Retn:tecl'fullyr Sheweth

1. That the appella.nt was servmg in Pohce Deparl:ment as
. Constable Belt No.178 Po].lce, .Mohmand. (copy is attached as N

annexure-A)

. That on 25.07. 2021 Wherem the appellant was arrested from

the_trammg‘center Shah_— Kas -'I'rammg'Center Distict Khyber & |

* his Brother namely Gul Shah Ali was; availing EID ht)lydasrs'
- /leave he was fire at effectively by Haji Rafig and others, got

seriously injured he made report which was reduce in to

_ writing vide Nagal Mad No. 20 D.D. on 25.07.2021 it is

pertinent to mention that. on the same day in the same

~ occurrence he stood charged u/s 302,3204,427,34 PPC police

station Ekkaghund Mohmand and he was arrested in injured

- condition in Khyber Teaching Hospital (KTH) Peshawar and
~ the "appellant has been charged in case FIR No.68 U/S-

302,324,427,34 PPC in Police Station Ekkaghund District

" Mohmand. S_inée_the appellant was in eritiéal condition due to

fire arm injuries he remind ..admj_tted in the hospital for

-sufficient time and was’ also. under arrest due to his _injured

o cenditimi ': judicial 'cusfddy' had also been granted by the
learned ]udlaal Magistrate tell his recovery (Copy of Nagal Mad
'No.07. FIR and Statement of Sa]ad ASlis attached as annexure-B& C)

. That the appellant due to harassment at the hands of the
. police office took 'abode and due to his arrest/.judicial lock up
- the appellant did -notljom"the'- enquiry and the respondents’

started proceeding_e against the appellant in his absentia and

| :passed_: the impﬂgned order of dismissal from ser_vice has been }

. passed On'1_3.6,2022_, {Copy of dismissal order is attached as Annexure-E)




L \f " 4. That the appellant had been in custody since his arrest and
R convicted and sentenced by ‘the learned sessions judge
" Mohmand. on 12.05.2023, u/s: 302,324,427 34 PPC to life
B ilnprisdnmen_t and the appellant-asse_ﬁled his conviction and
sentence - before the -august court Peshawar High Court
" Peshawar vide Cr. Appeal No. 942-P/2023 which has been
| allowed on 16/05/2024, released on 21 /05/2024, in hoﬁorable
. and he was acquittal of '_’ﬁhe appellant: (Copy of Acquittal order is
attached as Annexure-F)

5. That the-:.appellant approached to respondent No.6 and

without hearing and affording opportunity to defend himself

) straight away refused to hear and  informed .him that he has

- 'beén. dismissed by respondent NO.B (DPO)} vide impugned

order dated: 13.62022. The appellant after getting knowledge

of the _."abov'e-illegal dismissal, the1;e- after the appellant filed

| departmental appeal against the above impugned order to

- Respondent No.g(RPO) which was entertained and decided

~on 23.8.2024, vide impugned Order and which order was not

communicated' to appellant in time when the appellant

approached to” respondent No. j__ (IGP) the -appellant got

. knowledge " of - the impugned Order dated: 17.10.2024 on
. 18102024, B |

 (Departmental Appeals& -impugned Orders dated: 17.10.2024,
23.08.2024, , Affidavit). S

6. That the appellant now approaches this Honorable Tribunal
| agamst the sald orders on the followmg grounds amongst the

 others.

Grbuﬁds:

a) That the aforementioned orders of dismissal of the
appellant . are - illegal  unlawful'  without
authority/jurisdiction -and being based - surmises,

. conjecture, hence not tenable.




)

That no inquiry proceedings, as prescribed under the

prevailing laws ‘was ever conducted, still on the

~ findings, _thé_ major. punishment was awarded to -

_appellant, hence the orders. referred to above need

-reversal.

o

‘That the punishment awarded to the appellant by not

fulﬁll the legal requirement for-the service of notice and

passed the impugned order in his absentia, which have

no value in thé'éyes of law.

That no process/ proced_uré as prescribed in the service
laws has ever been adopted by the respondents/
department. = '

- That no legal requirement has ever been fulfilled in the

appellant “case’ and this factum. is clear from the

' impugned .orders, hence, the orders were passed in

 haphazard manner and liable to be set aside

. That the dismissal order of the appe]l.ant. was not in

accordance/in-proportionate  with the allegations

Ieveled_'_ against_' the appellant and it .was a harsh -

- punishment as against the mis-conduct whatsoever

g)

_h)

mentioned in the proceedings.

That the appellant has been acquitted from the charges

leveled agajnSt_llim and every acquittal in the eye of

law is honorable acquittal, hence the impugned order
of dismissal from service on this ground is nullity in

the eye of law.

That the impugned dismissal order is issued without

~ giving any opportunity: of hearing to appellant and

 passed the impugned orders without fulfﬂling the legal

requirements in - slipshod manner, such practice




i)

Note: " - '
That no such like petltlon / Appeal on. thls sub]ect matter has earlier been filed
before tlus Hon "ble Tribunal. : :

adversely' effects _.efficiency of incumbents and also

reduces their confidence and faith in public.

That the appellant has not been given an opportumty to.
cross examine any of the witnesses neither the
statement of w1’messes has been recorded in presence of
appellant and never supphed a copy of so called

enquiry report which is clear-cut violation of the

~ Government Servant (Efficieney_ and Discipline} Rules
2011 and are agajnst fundamental rights enshrined in
~ the constitution of Islamic Republic of Pakistan, 1973.

That any other ground, with leave of this honorable

twibunal, will be raised at the time of fixed arguments.

B IT IS, THEREFORE, HUMBLY PRAYED THAT ON
- ACCEPTANCE OF THIS APPEAL THE ORDER OF

DISMISSAL FROM SERVICE PASSED BY THE

RESPONDENTS MAY PLEASE BE SET-ASIDE AND
 THE APPELLANT MAY. BE REINSTATED BACK TO |

HIS SERVICE WITH 'ALL BACK BENEFITS.

ANY OTHER RELIEF WHICH THIS HON’BLE

“TRIBUNAL DEEMS PROPERLY AND HAS NOT
- BEEN- ASKED PROPERLY "MAY ALSO BE

GRANTED. | _ | |
Appellant b\AS [ % (Lllcc
' - Through: d l[- d?
ASTAHFIR (ASC)
' : S : " Usman U]lah
Dated . 10.2024 o .. -Advocate High Court, Peshawar
" VERIFICATION:

It is verified that (as per mformatlon given me by my client) all the contents of
~ the instant appeal are true and correct and. nothing has been concgaled
mtentlonally from thls Hon'ble Tribunal.

Advocate

4

_ Advocate
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BEFORE THE SERVICE TRIBUNAL K.P.K.
- “PESHAWAR
Service Appeal No (2024

" GhousAli

............. e eeeeerenerreineia e e e antessrearas s saaaneeeeenaeeenss RESPONdents

- Affidavit

| the'-_-_conténts. of the instant appeal are true and correct to the -
best of my -.Kﬁo{vledge "and belief and nothing has ‘been |

" concealed iﬁtentionajly'from this Honourable Court.
* Further ‘is solemnly -'afﬁnﬁ ‘that 1 got knowledge of the
.. - impugned order on 02/07/2024, when I. my brother Gul Shah
| Ali v151ted the office, I have not mtlmated about the 1mpugned

_befére .. : - (ﬁy'/f

" Deponent

It is -_hei-eby sdiemhly afﬁrm_and declélre on oath that all

e



* Khyber Pakhtun Khwa Police ' .
' @ District Mohmand

;,_ Distrlct Mohmand

P wmmm' N FOLKE EESTT MOWMRAD - mmmm ' . o~ T

Khyber Pakhtun Khwa Police ' I N
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PW.6 -  Statement of Saijad Khan ASI P.S Nisatta District

CharsaddaFC Nu 2241 of P.S Ekka Ghund on oath.

V.

Durmg days of oceurrence I was working inP.S Yakkaghund as I
was [ transferred to the said P.8 by my superlor officers. After the occurrence
I was ordered by my. efﬁcers to go to the LRH where Abduallah Jan ASI had
already gone. On thrs order I went to LRH Peshawar to the Trauma Room !

. where Abdullah - Jan ASL was present with the injured persons. ~The

" complainant ‘Haji Rafeeq made report to ASI Abdullah Jan and upon the “\
dletauon of Abduligh Jan I reduced the report of the complainant Haji Rafeeq "
) mto murasila which is already Ex-PA/1. The murasﬂa was signed by Abdullah

Jan ASL On the dictation of ASI Abdullah Jan L also prepared the injury sheets '

whleh were s1gned by the ASI Abdullah Jan.

Thereafter 1 alongwuh Abdullah Jan ASI went to Khyber Teaching ' |
Hospital Peshawar to: record report of the cross version of the occurrence. I.
went to the surglcal ward of the hospltal ‘with Abdullah Jan where the person
of Gul Shah Ali was laying in injured condition. The person of Gul Shah Ali |
' made report of cross version of the occurrence to ASI Abdullah Jan and on the ©
“dictation of ASI Abdullah Jan I reduced the said report in the shape of report BN
fer the purpose of entry in daily diary which is already exhlbxted as Ex-PW- |

B

‘District E\flunrnah

501,

- The accused Gous Ah being Constable was under trammg at Shah Kas.
Trammg Centre District Khyber On the directions of DPO Mohmand \ndeI
~ letter Ex-PW-6/1 I went to the Shah Kas Training Centre and arrested the,

13

- accused Gous Al from the said Training Centre and issued his card of arrest
'Which s Ex-PW-6/2. | also made an application to RI of Shah Kas Training

" Centre for issuance of copy of Mad No.07 vide which the absence of under
training recrurt of Gous Ali (accused facing. tnal) was recorded. The copy of

- my apphcatlon is Ex-PW-6/4 whereas copy of Mad No. 07 of daily diary of |
pohce Training Centre.of Shah Kas is Ex-PW 6/4. "r}
S .rETE%Tiw'

Case title “State Vs Gul Shoh Ali etc” Cose No.59/5C




Jo-

PW-6

_ Smce the name of accused Ghous Ali was not correctly menttoned inthe
FIR. It therefore after perusal of his CN'IC issued process for correctton of .
‘name (the original parwana not available on Judicial record however copy of
the same procured from the police record and placed on file which is Ex- PW- |
6/5). Today I have seen all the documents prepared by me in the court which

~ are correct and correctly bear my signature.

am gt‘ad'uate by

wmgs worktng in Poltce Department mcludmg operatton wmg, mvestrgatnon _

wing and the mvesttgatton wing work. I have not stated i
'_fthe court today as to in which wing I was then working. It is mcorrect that I
~ was working as Muharrir in P.S’ Yakkaghund during days of occurrence Itis '.

“incorrect to suggest that today I am dishonestly concealing my exact nature of

duty. T have not stated before the Court today as to which officer ordered me:
and at what' tirne and date to go to LRH Peshawar. It is correct that the ofﬁcers%

: always issue directions in the shape of written orders

Q Have you made any explanatton in your statement today as to how you

. went to LRH Peshawar artd in whose company did you go?

" 1 have not stated in court today as to on what day and time I went to- LRH

there is complete contradiction between my st
" Abdulalh Jan ASI. ASI-Abdullah Jan as per my knowledge can read and write

‘Urdu however he does not have experience of it.

Q - Isitcorrect that that a person who can write will not dictate someone t6

write rather he will himself write it.

 Inacaseof hemous crime one fears if he can write correctly or not.

Cose {itle “'State' Vs Gul Shah Al etc” Case No.59/5C

XXXX I have been serving in Police Department for the last 24 years. |

educatron I have studred Pohce rules. There are too many B

wing, spemal Branch wmg, DSB CTD ete. In Yakkaghund P.§ the operatton -
n my statement before -

Peshawar self-stated that it was on 25.07.2021. 1t is incorrect tmsuggest that
atement and statement of .

_J'
5 =

JESTED
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OFFIVE OF THE
DISTRICT POLICE CFRCES /9

MOCHENAND l!um\a. U!‘ii'lll’"fl rlf\ll."i‘f”. 5—-—-

MMEM -

Thiv order Wit Gispose-oidl 1me nuuny protiouicg asuinst FC Ghaus Ali
‘IR No. 68, dated 25-07-

?::-. 2,16 with the :':E!ﬁgnl.ir:m: dhat e was chargee vide ViR

W21 ufs 302- .34- 148-140 PPC by Police Saation Ekk: Ghurdd.

7o sorutinize the condint of the duiinguent official, he was issued charge

shvest opethier  with  atdaunnmnt af allecsin & inQuUiry  was cntrusied o

Nee lerier No. 1443-4i37 P4, dated 28072021, The

aeaeizasice: Ufleer vide

IR TR
Py, wifeor after fuifiding ail legal aia codul foruaitics, the alleged constubdle

waa foae an fault, however, recapmended for Major Punistivaent.

i light of findings of the inguiry officer, the undersiyned issued final show

caume netice o ine delingueay oficials, however, e snitd constable faiicd 10
cabanic Bin eepls in Sland Shoe Gavse,

Sased o Lhe shove § Sajjad Aneed Sahibzada, Distriet Police Qfficer,
? lehprond beng the compeient atithoriy anc exercise of puwer vestad In me

ender e Khyber Pakhiunihwa, Governmer: Serrani (Efficiency & Distiphiae)

rules 2011, herebe awarded him Major Punisbraent of Dismissal from the

serviee wilk immediate effect.
lq—lleﬂe_d | e
/‘—'.’ \ "“
-...\ J—-«- . -L-J"’“ =

‘

\-.
“l)mr-l" Palive GiGicer,

. o WHQ ’D’po ML‘M - Mchmand Fritial District

23. /0oy

L Dishict police
SO ,.__ i fawuo*ﬂt.'ﬁf Mohmﬂnd

vy fanyarded to the;

«  Raegionw Polize Cltcer. Jnigan fof favor of kind Mformation pleassa.

ROSECIF RGP 2y Officer/at In-chary




OFFICE OF, THE
DISTRICT POLICE OFFICER
MOHMAND TRIBAL DISTRICT GHALLANI

This order will dispose off the inquiry proceedings against FC Ghaus Ali
No.3616 with the allegation that he was charged vide FIR No.68, dated 25.07.2021 U/S
302-34-148-149 PPC by the police station Ekka Ghund

To scrutinize the conduct of the delinquent -official, he was issued charge
sheet together with statement of allegation and inquiry was entrusted to investigation

officer vide this office letter No.1643-46/PA, dated 28.07.2021. The inquiry officer- after |

fulfilling all legal and codal formalities, the allegea constable was found at fault, however
recommended for major.Punishment. b

-
i

In light of findings of the inquiry officer; the undersigned issued final Show
Cause Notice to the delinquent officials however, the said constable failed to submit his

reply in Final Show Cause.

Based on the above 1 Sajjad Ahmad Sahibzada, District Police
Officer, Mohmand being the competent authority and exercise of power vested in me
under the Khyber Pakhtunkhwa, Government Servant (Efficiency & Discipline) Rule 2011,
hereby awarded him Major Punishment of \Dismissal from the service with

immediate effect.

Sd/-
District Police Officer,
Mohmand Tribal District

OB No.1568
Dated 13/06/2023

No.1592-94/PA, dated Mohmand

Copy forwarded to the;

« Regional Police Officer Mardan for favour of kind information please.
« HC/EC/FMC/Pay Officer/Kot Incharge ' m’f

-
Ry

b
“w
Ll

| Legible Copy 1;“ ‘
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| . : .- 2 @ g
‘whereof he shall further undergo
simple imprisonment for six (06)

it

months which shall run i.e after
going the. main sentence of life
o imprisonment.
ii. He is also convict u/s 324/34 PPC
* on three counts for a period of ten
(10) years (RI) with fine of
~ Rs.100,000/- each and in defauilt
thereof,- to suffer simple
'imprisohment for three (03)
months. | |
‘ili. He is also convicted u/s 337-F
(vi)/34 PPC for a period of (05)
years (RI) as Tazir and to pay
o Daman (100-,000‘)to Haji Rafique.
iv.  337-F(vi)/34 five (05 years( R.I) as
 Tazir to pay 100,000/~ to PW-Adil.
v. 336/34(10) ?ears (R.I) as Tazir and
" - pay Ars_h | equivaleht to value of
 Diyat in the light of section 337-Q
pPC. | -
" vi. 427/34 PPC (One Month SI) with a

~ days.
vii. Benefit of Sectlon 382-b Cr.PC
| extended to the appellants all the
. - sentences were ~ordered to run

_ COI‘ICUI‘I‘QI‘I
==

peshawar High Court
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Prayer in ' l:
On “acceptance of this afppeal,” the
lmpugned order/  judgment dated

- 12.05.2023 of the {earned ' District &
- Sessions ‘) dge_-Mohmand may please be

set aside and the appellants be acquitted
from the ¢ arges levelled against them.

d:fllll Shwt'-

1. That the impugned order and judgment of the learned trial
Court i again Iaw on the subject and facts on the file

hence “Untenable”. (Attested Copy of the impugned
~ judgment is a nexed as Annexure "A"). |

2. That the learned Trial Court has not asSessed/appretiated |
the prosecution| evidence according to the goiden principles
of assessment/appreciation of evidence laid down by the

'- 'Supe'r_io_r Courts which has caused grave miscarriage of

~ justice. -

3. That the appetlants had  no motive at- all against the
cdmplainant“ party rather - the complainaht pafty had

| 'aggressed upon the appellant No.01 namely Gul Shah- Al

and effectively fired at him which had also been recorded

vide Mad No.20 dated:25.07.2021 which was considered as

 cross version.

4. That the alieged ocular account has materially contradicted
 and negated by the medical evidence, site plan and other
~ physical circumstances available-on the record.

That the 'prosecution evidence is not only discrepant,
: defectivé,' suffering from inherent defects but is equaily




pregnant with material -contradictions,' improvements and

 Omissions.

- That the ‘evidence 'p'roduced'-_by‘- both the parties i.e the
appellants and complainant party was not devisable. The

Ie_am'*ed TriaI_ court discarded evidence. of the appellant Gul

- Shah' Ali and acquitted the accused nominated therein while

~_same evidence of the same occurrence believed to the

extent of the appellants which is not warranted by faw.

That the grounds p'reﬁailed‘ with the learned Trial Court for

| convact:on and sentences. of the appellants are alien to the

~ facts on the file and strange to the law on the subject which

are devoid of merits.

 legitimately against the prosecution.

- 10.

| That‘_ca_rry'i'ng- stun‘ip' of injuries by PWs is no ground to
~ believe their _depositibn.-as gospel truth, Moreover on"thé
- same .yard stick them the d‘ep_ositibn. of Gul Shah Ali should
" have also been befieved against the.complainant party.

“That the learned Trial Court based its judgmerit and order

by taking probabilities moral view, presumptions which has
no evidentiary value as per golden principles of criminal
jurisdiction. . | -

-

L 19 MAYZIZS

" That, the. prosecution has abandoﬁed and not examined . |
material witnesses without any valid reason which casts
serious  doubts and adverse influence can be taken
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11. That the tearned Trial Court did not appreciated the stance
of the appellants in their favour which brew/stretch in
favour of the prosecution which illegal.

12. That'the learned Trial Court itseif admitted what the part is
- concealed/suppressed material/real facts from the Court, in

such eventuality the appellants must have also been

acquitted a’sits benefit extend the complainant party.

13, That any other ground will be taken at the time of
arguments, with the kind permsssnon of this Honourable

- Court.

- It is, therefore, most humbly prayed that on
" acceptance of this appeal, the impugned Judgment&
Order dated 12.05.2023 whereby the appellants
convicted and sentenced to life imprisonment etc
‘may graciously be set aside and they be acquitted to

~ meet the ends of justice.
| , Appellants :
Through
Astag firu
S _Advocate, |
~ Supreme Court of Pa:
va;%wW
| N ASDuid-

Nasrum Minallah

MRV ST

- . Usman-Ullah

- Dated:19/05/2023 Advocates, High Court
- o Peshawar
CERTIFICATE | |

. Certified that no such like criminal appeal has earlier been

- filed before this Honourable Court for the present accused/
appellant.
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IN THE PESHAWAR HIGH COURT, PESHAWA

 CrMNo. 3)070 12023
N L
- CrANo. 2023

o 'thl Shah-Ali &:Anbther........’ ...... I...'...,..-...Convict/AppeIlants

 The State & Another............... vt ceniaseanens R‘esp'onde_nts

Petition u/s 426 Cr.P.C for
suspension of sentence - of
petitioners and their release on
“bail, till the decision of the main

~appeal.

- Respectfully Sheweth:

1. That the titled criminal appeal is pending adjudication
- before this. Hon’ble Court in which ne date of hearing
is fixed yet

Now - the petmoners/appellants approaches thls
Hon'ble Court on the following grounds inter alia:-

| _Gl_.'ounds:- |

A-That the petltzoners/appellant have assailed their' |
| convnctlon and sentenced before this Honourable Court
B- That the grounds.of the appeat may be cons:dered part

| and parcel of this apphcatnon |




- C-That the,petitioners[appellants.are behind the bars.

L
.

D-That the petitioners are quite sanguine about the
success of their appeal.

 E-That in case of not suspending sentence of the
petltloners/appellans and their release on: bail, they will
suffer wreparable loss.

'F- That the case of the petitioners/appellants Is cross case.

s It is, therefore, most humbly prayed that on
‘acceptance of this petition, the sentence of
petitioners/appellants- may graciously be suspended
“and they be released on bail, till the deasuon of the
main appeal. .

| | o Any other relief not specifically prayed for may
| | . also be granted if deemed proper by this Honble
| - Court in circumstances of the case.

o * Appellants
Through %}tﬂbm/u

Advocate,
- Supreme Co;ﬁp?f Pakistan

| Yaéjw ~

Nasrun%-hal ah
Usmas&anah b

Dated:19/05/2023 " Advocates, High Court
i : Peshawar
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Gul Shah All & ANOLNET......rrvsisssrsserrrr-CONViCt FApPpellants

- - VERSUS | |
“The State & ANOther....oorecumsusiminesnenmmssennseinees Respondents

N | AFFIDAVIT | ,

1, Mahir Khan S/O Kinkhaf R/O Dadu Khel, P/O- Dekor, Karari,
Tehsil Yakka Ghund, District Mohmand, do hereby solemnly
affirm and declare cath that the contents of this Application
are true and correct to the best of my knowledge and belief
- and nothing has been conceated from this He{nfble Court.

|

{

DEPONENT- .~
CNIC#21407-7965532-9
Cell#0322-9187324

Advocate, High Court
Peshawar |
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~ JUDGMENT . SHEET
- PESHAWAR HIGH COURT, PESHAWAR
(Judlicial Department) _

Cr. A No. 942-P/2023

 Gul Shah Ali & another
_ Vs
" The State &another

JUDGMENT

* Date of hearing: 16.05.2024

Appellants by: M/s. Astaghfirullah, Abid

Hussain, Nasruminallah and Yaseen
Ullah, Advocates.

The State by: Mr. Niaz Muhammad, Addl.

Respondent No. 2/Complainant by:
Mr.Mussawir Shah Mohmand, Advocate.

SAHIBZADA ASADULLAH, J.- Through this
si_nglé judgment, this cburt_shall also decide the
connected Cr.A No. 850-PI2023 titled “Gul
 Shah Al vs Hajl Rafiq & others” as both the
matters are arising out -Iof ‘one and the same
judgment dated 12.05.2023 ‘passed by the
leamed Sassions Judge, Mohmand delivered
i case FIR No. 68 dated 25.07.2021 under
-sections  302/324/34/427/337-F(vi)/34/337-
F(vi)/34/336/34/337-Q PPC -at police station

Ekkaghu_nd, District Mohmahd, whereby the

- Peatrwar High Gourt




‘appellants Gul Shah Ali and Ghous Ali were
convicted and sentenced as under:

Under sectlon 302(b) PPC fto
" Imprisonment for life and to pay
compensation - of Rs.5,00,000/-
(five lac) each to be pald to the
legal helrs of the deceased
within the meaning of section
544-A Cr.PC and in default of
payment, they shall fturther
suffer six months simple
Imprisonment. |

" Under section 324/34 PPC (on
‘three counts) for attempting at
the lives of PW Hajl Rafiq, Adll

"and  Tanzeomullah fo
Imprisonment for ten years and
to pay a fine of Rs.1,00,000/
(one lac) each and In defauit of
payment, thoy shall further

- suffer three months simple

| impﬂgonhwehﬁ- o |

Under saction 337-F(vi)/34 PPC
for ‘causing Jurh ghalrfaifah
Munaqqllah to Haji Raflq to
Imprisonment for five years as
Tazir and to pay daman of

Rs.1,00,000/- (one lac) each, .

" Under section 337-F{vi)/34 PPC
- for causi_ng' Jjurh .ghalﬁjélfah




Munaqqgilah to PW Adll to
_ linpriSonment for five years as
Tazir and to pay daman of
Rs.1,00,000/- (one lac) each.

Under section 336/34 PPC for
causl’ng- itlaf-I-salahiyyat-fudw
to PW Tanzeemullah to
imprisonment for ten years as
Tazir and to pay Arsh
 equivalent fo the value of Diyat
“In light of section 337-Q PPC

each.

‘Under section 427/34 to simple
. Imprisonment for one month
each and to pay a fine of
' Rs.5,000/ (five thousand) each.
" In default to suffer 10 days Sl.
‘Benefit of section 382-B Cr.PC
was extended in favor of the
appélfants. All the sentences so
awarded shall run concurrently.

2. " Facts forming the -background of
the instant case FIR No. 68 are that on
25.07.2021 complainant Haji Rafig son of Siyal
' Jaﬁ réportéd the rﬁatter in:thé causality Lady
Réadirig_ Hospital, Peshawar to the effect that
he alongwith his brother Tanzeemuliah and
relative Adil and Muhammad Imran were

prqceéding_ on "their moiorcycles towards
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- Shahkas Khyber Police Training Center, the

complainant was present alongwith the

deceased on his 125 Honda motorcycle

. whereas, his- brpther Tanzeemuliah was
~ present on his motorcycle driven by Adil; that

" when they reached to the place of occurrence,

accused Gul Shah All, Ghous Ali and Hussaln,

- were present on the road:side duly armed with

deadly weapons; that the accused on seeing

them, started firing at them as a result of which

- the complainant party received firearm Injuries:

that Imran succumbed to his injuries while on

the way to the hospital; that motive behind the
| occurrence is previous blood feud; that the

“occurrence was witnessed: by the complainant

and other injured; that from the firing of

-accused, the motorcycle was also damaged;

that the accused petitioners were charged for

~ the commission of the dﬁence “hence, 'the

. présent FIR.

3. Facts in brief of the Cr.A No. 850-

a PI2023 titted “Gul Shah All vs Haji Rafiq &
others” are that in the incident the appellant -
" Gul Shah Ali. also recelved firearm i_n]'udes'.
~ therefare, Atidullah_Jan ASi 'alongwith. another
police ..bfﬁclal went to Khyber\ Teaching




Hospltal, Peshawar where the appellant Gul

~ Shah Ali reported the matter to the effect that

he was proceeding on his 70 CC motorcycle
from his village towards the house of his sister

 Mst. Wara wife of Abdullah situated at Bal Kor;
: that he was duly armed with Kalashnikov; that
when he reached fo the place of occurrence,
‘Haji Rafiq boardir-wg'a motorcycle with Imran
and Tanzeemullah with Adi, all duly amed
with their respecﬂve..ﬁrearins. came there and
startedl firing- at hirﬁ_ as a restjlt of which he
recelved firearm Injuries on his body; that he
also resorted to firing; that motive behind the

occurrence is previ'ous blood feud; that the

- éccuséd_-' have received money for his killing;

that the occurrence was witnessed: by other

persons present at the place_'_df -ooourrende;_

that the aocused were: charged for the

commission of offence hence, the daiiy diary

No. 20 dated 25.07.2021. -

4. - After compistion of investigation,

complete challan was put in court. Provisions
of sedﬁon 265-C CrPC were complied with. As
there are two set of accuséd one i.e. Gul Shah
‘Ali and Gh.ou.s. Ali and fhe other l.e. Adil, Hafi
Raﬂq and Tanzéemullah therefore, the leamed




trlal court charge sheeted them separately to

which both set of accused pleaded not guifty

“and claimed triat. In order to prove its claim, the .

prosecution produced and examined as many

~ _as 18 witnesses. ‘After closure of prosecution
 evidence, statements of both set of accused
| were recorded under section 342 crPc,
‘wherein both set of accused posed innocence,
" however, neither they ._wlshed to be examined
" on Oath as required under section 340 (2)
~ Cr.PC, nor wanted to produce evidence in
‘defence. The leamed frial Court, after full-

fledged trial acquitted one set of accused l.e.
Haji Rafiq, Adil and Tanzeemuilah whereas,
the othier set of accused Le. Gul Shah All and
Ghous All were convicted and sentenced vide
thé impugned judgment, hence, these appeals. |
5. * Argumens of learmed counsel for
the parties and leamed AAG representing the
State were heard and record scanned through

with their valuable assistance.

6. The heart wrenching Incident

claimed the Iife of one, leaving behind three
injured from the side of. the ‘complainant,

whereas, the appellant himself received a

3 fi'reanh'inju'ry._ The injured were collected from
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" the spot and were hurrledly shifted to the
hospitals. The complalnant and the injured of

the Instant case were taken to Lady Reading
Hospltal, Peshawar; whereas, the appellant
b_eing injured was brought to Khyber Teaching
Hospital (KTH), Peshawar. The complainant

- reported the matter to one Abdutlah Jan ASI,

who dictated the same o Saflad Khan ASI. The
injury sheets of the Injured were prepared and
the inji:red were examined by the doctor. After
medical examination the doctor prepared the -
medico-legal certificates of the injured. Though

' the deceased Muhammad ;imran was brought

to the hos'pitél where he was found dead, but

the concemed police ‘officlals shifted his dead
body to RHC Ekka Ghund, his injury sheet and
inquest_report were prepared. The dead body

was shifted fof postmortem examination.

7. As in the incident the appellant

also received a firearm injury, so he reported

the matter in the hospital to the same police
B ofﬁcia!s,'to whom report of the instant case was
'- '.made;' The .lhfoﬁnatibn"ﬁ of the appellant was
collected in .me.'shapé of dally diary No. 20, As

the appeliant was injured, so his injury sheet

- was prepared, was examined by the doctor and




‘his medico-legal certificate was prepared. The
~-appellant while reporting the matter explained
the manner in which the incident occurred and
‘he .charged the complainant of‘the instant case,
- the injured éye wttnesses and the deceased for
- firing at ‘him. The imeéﬁgaﬁng officer Iafter
- ‘receiving coples of both the reports, visited the

"gpot and prepared the site plan. While

inspecting ‘spot In the instant case, the

 investigating officer collected blood through |
cotton from the respective places of the injured. |

and the deoeased During spot inspection, 07 -

empties of 7. 62 bore were collected from the :

- spot. The. same were sent to the firearms

expert to ascertain that from how many

weapons the .same were fired. A report was

~ -received telling that the same were fired from
different weapons.

8. ~ Asthe appellant had also reported
the matter in shape of DD No. 20, so the
_'inves&gaﬁng officer also prepared another site

~ plan and he also collected blood from a place

where the appellant was shown lying in injured

condition. During investigation brother of

deceased Muhammad Imran, produced a

motorcycle belonging 0 the deceased and the -




same ﬁas taken into possession - on
© 27.07.2021. As the _lnjured appellant was also
riding on mdtﬁrbfcle at th'}e.‘ﬂme of incident; so
the same .'was also .taken-,into possession. The
appeliant was 'arfést_ed.in the hospital wﬁereas.
his co-accused went Into hiding. As one of the
co-accused f.e. Ghous All was undergeing his
*tralning in Shahkas Training Center, so he was
arrested by the police from the place of his
training and in that respect his card of arrest
.was prepared.-The.custody of_the appellant
was requested by the local police, but as the
| appellanf had recelved a ﬂreénn injury, so he
 could not be shifted from hospital to the police
station, so hfs custody v}asidecllned, however,
directions were issued, by the leamed judicial
magistrate, to place him in the hospital, under
detention, till he recovers. When the cdndition
- of the appellant lmproved, he was produced
befdre_-th.e Judicial maglstrate, but the appeltant
~ could _not be remanded in police custody, as he
:wa's_ not fﬁlly' recovered. The appellant was
sent to the judicial lock-up. As the complainant
- andl't_he injured eye witnesses were arested in
DD No. 20 so the accused from both sides

faced the trial and on cohclusion of the trial the
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leamed trial court was pleased to acquit the

_accuseﬂ_ charged for the injuries caused to the

appellant whereas, the appellant alongwith his
co-accused were convicted and sentenced vide
the impugned judgment.

9. The - leamed trial court on

L 2

conclusidn of the trial held the appellants

responsible for the tragic incident, whereas, the
‘accused charged for the injuries caused to the

appellant eamed acquittal. This court is to see

as to' what led the",_trial court to conclude the

matter in that manner and that whether the
reasons given find support from record of the
case and that whether the leamed judge

succeeded in appreciating the collected

evidence and.the statements of the witnesses. _

As -.admittedly,_ the appellant also recelved a

firearm Injury in the same episode, so this court

is to see that '_whethér the leamed trial- court

~was justified to acquit one set of accused and

to _cohviét the 'abpellants. but on | what basis.

 Record tells that the Injured of both the cases
~were hurriedly shifted to the hospitals and both
‘the sides reported the rriatt_erto the local police

" who visited 'th_e hospitals. As the time of

occurrence, the place of occurrence and the
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time of report are one and the same, so this
court is to see éé_to who was responsible for
the tragic incident, who inltiated and that who Is
the worst sufferer. Though the Iimpugned
~ judgment contains the det_ailed reasons, but in
our understanding it failed to appreciate the
attending. circumstances of the present case

and it failed to give plausible reasons for the

" acquittal _of'_'.tl-_i:e_ accused charged .b'y,the |

| 'a'ppellant_ln order to apprédate the individual
- llabill& of both the parties we deem it essential
tb 'sea‘h through the record and we deem. it
appbpdafé to re-assess the eﬁdencé. on ﬁlé,
s0 In that eventuality we would be i a position
" to fix the flabiities and we would be In a
| postition to -appreciate the abproach of the
 teamed trial court. We are confident in holding
that the appellant received a firearm injury in
- the same fransaction, so his presence on the
spot at-thé sfatéd time is neither doubtful nor
disputed. _Evén the report of the appellant

leaves  no ambiguity that the appellant

accepted his_'. part in the incident, but in a

: drfferent manner. We are anxious to know that
how the incident occurred and that in what

‘manner. Had the appellant suppressed the
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ﬁring he made, then the matter was easy 10

' apprebiate and it was moré easy for the cou_rts'
1o fix the liabllties but, as the appellant did not

'sdppress_ the . damage - caused'-'_ to the

opponents, so the complexity of the case has
. dramatically changed and In the changed
_circumstances the approa@h must be dynamic

“and pragmatic. We are intending to re-

appreciate the record of the case and we are
inclined to re-consider the role played by the

either side, so that the guilty could be punished

~and the innocent could be rescued.
10 The points - for determination
before this court are as to whether the incident

" occurred In ‘the mode, manner and at the

stated time; as to whether. the witnesses weré
présent on the spot and, that they did not

conceal the material facts; as 1o whether the

witnesses remained consistent in respect of the -

incident and, that the matter was reported at

the stated time and In the stated manner; asto
whether the report of the appefiant in the shape .
of daily diary No. 20 is sufficlent to hold the

injured witnesses responsible for the injurles

caused to him; as to who was the ,agfgressor

and who was _ﬁggféssed -upon; as to whether
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the appellant was ieﬁ with the only choice to
retaliate for saving his life; as to whether the
appellant acted in self defence, if so, what
benefit would accrue to him and, as to whether

the prosecution succeeded in bringing home

guilt against the appellants. -

11. In order to appreciate the essence
of the matter we deem it essential to take Into
oonsldeféﬁon the reports of the parties and the
statements of the witnesses of both the cases

" As admittedly, the presence of the appeliant is
_established on rebord and as the eye

witnesses received injuries in the episode, so
their presence on the spot is neither disputed

nor doubtful. Once this court comes to the

conclusion that. both the pérﬁes i.e. appeliant -

and the Injured of the instant case were

 present on the spot, then it is obligatory for thls

“court to determine the manner in which the

incident occurred and to determine the manner

in which the appellant also received the firearm

“injury. In order to resolve the controversy, we

deem it essential to go through the statements
of the complainant, the injured eye witness, the
scribe alongwith '_t'h_e' investigating officer. The

complainant was examined as PW-12, who
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explained that how they reached to the place of

incident and that how the incident occurred.

>

The complainant did not: disciose that in the

episode the appellant also recelved a firearm

in]ury, col!ected from the spot and was shifted
:’to the hospital In order to appreclate the_ |
| 'conduct of the comp!alnant we deem it

essential o take into consideration both ‘the

reports. It is Interesting to note that the

complainant suppressed thé-injuriés caused to

~ the appellant and instead, while reporting thé
matter, he charged the appeliant alongwith two

" others for ‘the commission of the offence

whereas, on the other hand the appellant in his
report disclosed that on reaching to the place
of incidént ﬁé was fired at by the complainant
and others and _to' save his.:llfe, he also resorted
to fidng. He further explained that after

receiving firearm Injury he fell on the g.roun'd,

~and was shifted to the hosbital by the people of
ocality. The appellant explained the

circumstances, he did not conceal the injuries

caused to the other side and he disclosed that

the tragic incident occurred because of

previous blood feud between the parties. Both

the reports left no ambiguity that soon after the
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' incident the injured from both the sides were

shited to the hospital and initially, the

eo'mplalnant ‘reported thé matter, their injury

sheoets were prepared, but the same police

officials also visited the hospital where the
appellant was admitted. It was one hour after
| the;.raport of tﬁe coniplalnant that the report of
the appellant was penned down, and no
ambiguity is -left, that the delay of one hour
between the two reports \?.fas explained by the

witnesses. As after the report was made by the

c'omplalnant.' the injury sheets were prepared,
80 it took time. to-.complet'e', and thereafter the
same police officials visited the appellant in
Khyber 'Te'achi_.ng. Hospltal. The“arrival.. of the
injured  appellant to the "hospital was duly
_ entered ir.ith.e relévant register, the doctor who
examined the appellant and -tﬁe Incharge
casualty 'Khyber Teaching Hospital alsb

recorded their statements. The docior was

examined as PW- 9 who dlsclosed the time of

| arr]val of the injured appellant and the tirne of . |

his examlnaﬁon She also dlsclosed that
appeuant received an entry wound on his right
iliac fossa (RIF) with lts exit on his buttock.

Simllarly, the police official who Initially
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‘prepared the injury sheet was examined as
PW-11 who explained that on arival of the
-injufed', hié- inftial injury sheet was prepared by
him. The statéments of these withesses have
confirmed the injury caused to the appeliant
and they also confirmed that the appellant was
_brought to the hospital within the shortest

possible time.- The quick succession of events

“leave no amblgmty in hold_ing that the appellant -

had no time to consult and there was no

 consultation and deliberation on his part. It is

pertinent to mention that after the 'complalnaht _
: cha'rged'_t'hé. appellant, fhe ofﬁciéls who visited
the hospltal a{rrested "~ the ‘appellant _and-.
prepared his card of arrest. At the same time
whén the appellant reported the matter, the.

complainant and injured of the present case

were arested and their cards. of arrest were
prepared. The appellant, Ghous Al was

arrested from Police Training Center, Shahkas,

on the next day of the incident. The

investigating officer visited the hospitals and

collected record regarding treatment of the

parties and the same was placed on file.

12. The- nature of injury of the

appellant can be assessed from the fact that
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his physical custody was refused on the day of

~ his arrest-.arid,eve'n- on the subsequent dates,

when he got a litie recovered. The order of

judicial magistrate is placed on file which tells

that the request of thé investigating officer for

~ the grant of custody was lastly dedlned, and
 the appellant was remanded to judicial lock-up

" pecause of his in]ury.- As the deceased-lost- his

life while enroute to the hospital, so he was

brought to. Lady Reading Hospital and from

there was shifted to the concemed hospital for

postmortem examination. The record tells that

the matter was reported by both the parties

~without loss of time, so the factor of

consultation and deliberation can easily be
excluded. Thé moot question for determination
for this court is that how the incident occun'éd,
who _wés re#ponsibie for initiating the tragedy

and that what role was played by the appellant.

As both the parties reached to the place of

incident and as 'both the parties received
firearm injurles, so no ambiguity s left that both

the parties were equally responsible for the

tragic incident. As one of the party suppressed
the injuries caused to the other, so the conduct

of the comp!alr_lant ahd all related, Is not above
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board. Had the 'appellant not received an injury

that too on the most vital part of his body then

the report of the complairiant and the death of

the deceased would have easily determined

'the fate of the'appellant. but as while reporting

the matter in the shape of DD No. 20 the

appellant did not conceal the material facts and

he admitted that as he was fired at, so to save

his life, he also resorted to firing. The

investigating officer | while preparing the site

plans also collected blood from the place away
from the places of the injured of the'instanf
case and he also explained that the place- of
the appellant was pointed by the people of
locality. When the .witneés_ was questioned
regarding the distance of the appellant from the
cpmpléinant_, he disclosed that the blood wés

recovered 1'00_7 meter. away, from the places of

| thé-injubed w&hasfses_. If, the statement of the

investigating _ofﬁcef is taken to be comrect, then

at the same time we would accept the
statement of the appellaht regarding the firing
made at him, by the complainant party. As thé

respective places were po‘linted out by the

people, more par_ﬁculariy, the place of the

appeliant, so no ambiguity is ieft that the




19

incldent was witnessed by the villagers, but

their statements could not be recorded for the

reasons best known to the investigating officer.

When admittedly, the appellant received a

serious injury, and when the matter was

promptly reported, so we are confident in

" holding that the appéllant told the whole truth,

but the complainant suppressed the material

facl:a _. The __:_injury _.of ‘the appellant. is the
~ determining .factor-aind that would determine
the role played by the appellant. There is no
denial to fhlé fact that both of the parties were
not residing near the 'place of incident, but thelr

_arrival to the gpot is a circumstance which has

increased the anxiety of this court and we are

anxlous to resolve the same. The appellant in

~ his report stated that he left'for the house of his

sister and that he was armmed with a

Kalashnikov. He also admitted that on reaching

'to the place' of incident, the complainant party

came on two motorcycles and started firing at

him. In the same breath the appellant admitted

~his role of firing and in our understanding he
reported what he observed.and he disclosed

the roles played by both the parties. When the

place was'not common fo the parﬁes, then this
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court is to see that Ith was the aggressor and

who was aggressed upon. As record is silent

~ that who was present on the spot and who

arrived thereaﬂer so the factum of aggresaion
cannot be determmed and even the witnesses

failed to convince, Whan such is the state of

__affalr_s, then this court is under the obligation to

assess the roles 'pIayed by both the parties, on

the basns of available record and on the basis
of injuries caused and recelved. The
motorcycles of the .daceased and the
complanant were produced after few days of

. the incidem and the same also confirmed the
' manner in which the incident occurred. Though -
"tha learned trial court burdened the appeflants
- with the ln;urles caused to the complainant and

his companions, yet, it failed to give justiciable

" reasons for the same. The learned trial court.

'_Iwas -highly awayed with the damage-caused-to

 the complainant party, but it fafled to appreciate

the injuries received by the appellant and it

~ falled to take into cOnsidcration the report of
- the appellant. . Had the 'learned trial court '

- aﬁpraciatcd' the e\ridence'f'of both the parties,

- then in our understanding instead of rushing to

| _acqult and rushlng to convict 114 would have
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~ done complete justice to the parties. We could
not come across the reasons which

distingt:ished the case of the appeliants fro_m '

that of the complainant and even while
‘acquitting the complainant and others the
leamed trial court failed to advance sufficient

and nedeséa_ry rbaso'ns_. _Thé suppression of
" facts by the complainant in his report is a

- cl'rcumstaﬁoe which cannt be ignored and it

by itseff s sufficient to question the credibiliy of
 the complalnant and others |

BT The attending circumstances of
the 'pre_'sant. c__ase_ invlte_ the attention of this
court o sections 96, 97, 100 and 102 of the
'_..'Pakistén Pénai' Code, 1880 (‘The 'Adt') : We

cannot ignore the intent of the legislature whlle .-

| makmg these sections part of. the book. As the

: Iegislat_ure s was consclous of the like

__circumstanoe»c,.'.sd it took measures to protect
the one, who faces the like situation. The
~ wisdom ‘behind wes-to extend the right to

prolect_Oné's_ solf from an.act of aggression

and frorn an achvlty which towards the end
would clalrn his Iife Section 97 of the Act, ls
unambaguou_s and it explaln_s that to act in self

defence would not be an offence For ease of
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~ reference, the relevant section is reproduced,

which rea_ds as follows:

9 igh rivate defence of the

- 'body _and of property: - Every

 person has a right, subject to the

restrictions contained in Section 99,

. -to defend; First: His own body, and

the body of any other person, against

‘any  offence affecting the human
body;

Secondly: The property, whether
movable or immovable, of himself or

- of any other person, against ény act
“which is an offence falling under the

| definition of theft, ' robbery, mischief
or criminal trespass, or which is an
attempt to commit theft, robbery,

mischief or criminal trespass.

The matter does not end here, rather the
Code has further explained in section 100, the
limits to act in se.lf defence, so for ease of
reference section 100 is reproduced, which

reads as follows:

“When the right of private defence
* death: The right of private defence of
the body extends, under the
restrictions mentioned in- the last
preceding section, to the voluntary

ccausing of death or of any other
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harm to the assailant, if the offence
which occasions the exercise of the
right be of any of the descriptions
hereinafter enumerated, namely: -

First: Such an assault as may
réasonably | cause the

~ apprehension  that death will
otherwise be the conséquence of
such assault;

Secondly: Such an assault as
niay reasonably cause the
apprehension that grievous hurt
will  otherwise  be  the
consequence of such assaulf;

Thirdly: An assault with the
intention of committing rape;

Fourthly: An assault with the
intention of gratifying unnatural
lust.

Fifthly: An assault with the
intention  of  kidnapping  or
abduction. |

Sixthly: An assault with the
intention of wrongfully donﬁning a
" person, under circumstances
which may reasonably cause him -
‘to apprehend thaét he wil be
unable to have recourse to the

- public authorities for his reloase. -
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The combined reading  of the above
sections Jeave no ambiguity that the appellant

acted in seff defence and the injury caused to

~ him was on the vital part of his body, so in our

understanding the appellant was deserving the

extended concession, but the leamed trial court

'_failéd-'to' consider the most essential, and the
most crucial aspect of this case. ‘Similar
circumstanbes came before the apex court and
the same were answered, in case fitled titled

Abdul Rashid Vs Nazir Hussaln and 5

QTHERS (1971 S C M R 284), in the

following manner: -

“Although, the injuries on the
persons of Nazir Hussain and. Noor
Muhammad were Suppresséd by the
prosecution, this came to light
because they  had  voluntarily
_appeared for examination before the
same doctor who had held the
post-mortem examination of the
dead body of Mehraj Dfn. Howev)er,
the injury No. 1 which was a
contused wound " x1/8" x1" deep
-extending upwards under. the skin
on the back of the head sustained
by Nazir Hussain-fs'- on a vital part of
the body, although it did not cause

any grievous hurt, Such '."njury on the
vital part of the body must have
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caused a reason able apprehension
in the mind of Nazir Hussain that his
" life was in danger or: his body in risk
- of grievous-hurt. Accorﬂing!y," he had
‘the right of private defence of his
person. which, under section 100 of
the Penal Code, extended to the
causing of death of Mehraj Din.”

14. . Though the attention of this court

‘was invited to the statement of accused

recorded under section 342 Cr.PC where, the
appellant denied to have fired over the
complainant pérty, but that alone will not be

s'u'f_ﬁcient, as on the very day of the occurrence

the appeliant reported the matter and he

explained the circumstances in which the

incident occurred. The appellant from the very

beginning accepted the - firing over the

complainant and others, but at the same time.

he explained ' the clrcumstances which
cornpe.lled him to retaliate, if not then he would
have been ki_lled. in our understénding the
_appellarit travelled with honesty and he did not

suppress the injuries caused to the opponents.

As in this_w.se, right from the beginnlng the

appellant accepted the firing:made by him, but

he also éxpla'lned the circumstances which put
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him in the situation. In our understanding the
courts of law, even by itself, can deduce the
circumsténces which put an accused to fire and
from those circumstances the couris can
presume that had he ndt fired, then his death
was certain. As in this particular case, the
appellant in his report explained the
circumstances and even the investigating
.ofﬁoer confirmed the same while preparing the
site plans, so we are confident in holding that
the appellant faced a situation where the only
option left was to fire. This view is further
substantiated by a celebrated judgmeht from
the Indian jurisdiction reported as "Munshi
Ram and 6the:s Vs. Delhl Administration
(AIR 1968 SC 702l, The question whether an
accused can get benefit of the circumstances
showing that he acted in his defence, though
he did nbt take ﬂ1at piéa specifically, {he auguét

‘Supreme Court of India held that:

“It js well settled that even an
accused, does not plead self
defence' it is open to the court to
consider such a plead the same
arises from the material on
record.., The burden of
establféhing that piea is on the

~EXA

pashawal High cou

WINER
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accused and that burden can be

 discharged by showing
preponderance of probabﬂlﬂes in
favour of that plea on the basis of
the material on record.”

15, ‘The leamed _--triai court fell into

" error while fixing the lisbilties. Had it

appreéiate‘d the -essence of the matter, then

there was hardly an occasion to reach to such
| a 'conc!ﬁsio'n; the cohclusibn ‘which is in conflict

with the faw on the subject. As the complainant

and others were equally responsible for the

~ fragic incident and, as- many as four persons

~ chased the appeliant Gul Shah All, fired at him,

<o there was no option but to retaliate. The

“appellant succeeded in rescuing himself, but

he could not succeed to avoid the danger and,
as such, he received an injury on the most vital
part of 'the:.bodf. Tﬁoug’h his seat of Injury
conﬁr_rﬁs his presence on the s.pot. but it

explains that what he did, was done only to

‘exercise his right of self defence. We are

confident in holding that the learned trial court
failed to appreciate this essential aspect of the
case, so while appreciating the same, this court

holds that the appeliants deserve the same
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~ concession 'as was extended to the

respondents The instant criminal is allowed

the impugned is set aside and the appellants

are acquitted of the charge levelled against

them They be released foﬁhwrth if not

requrred to be detained in any other cdmmal

. case.

16.  Now diverting to Cr.A No. 950-

" PI2023 titled “Gul Shah All vs Hajl Rafiq &
others” through which the appellant Gul Shah -

 Ali has Impugned before us the judgment of the

learned trial court to the extent of acquittal of

respondents/accused Haji Rafig, Tanzeemullah

-and Adil, suffice it to say that both the parties
‘received firearm lnj_uries, both the parties were

“hurriedly - shifted to the hospital in  injured

condition, more - part!cularly, the deceased

| Muhammad ‘Imran lost his life In the same

'episode, S0 No -ambigut_ty is left that the

presence of -the injured witnesses and the

injured appellant is established on record, that

. too when the appellant reported the matter in

the shape of dally diary No. Lzo on the same

'day As the |njured ‘appellant'i.e. Gul Shah Ali

_ reported the matter and did- not conceal the

S
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were the respondents, who concealed the
material facts from the Investigating agency

and from the learned trial court, as well. As the

~ appellant received a fire arm injury on the vital

part of his body and as from the other side one

lost his life and three received serious injuries,

so this is the uncertainty of events which led |

the learned trial court to decide the matter in

that manner. As the appellant Gul Shah Ali and

Ghous Al are acquitted of the charge, that too,
on the ‘basis of suppression of facts and that

there remained an uncertainty as to who was .

the aggressor and who was aggressed upon,

so the benefit of the same has rightly been

extende‘d to the respondents. The instant -

" 'cnmmal appeal is Iacking substance the same

is dlsmissed as such

Above are the 'detailed reasons of our

- short order of even date.

18.056.2024

*Muhammad Fiaz*  *D.B*  Hon'ble Mr. Justice ishiieq ibrahim, HCJ

Hon'ble Mr. Justics Sahibzada Asadullah, J
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= '«h@zt‘: Digtrict F‘B’ic’e P‘ﬁ' oer Mohmand whereby he was eware-_. ?‘?uj £
dismrissal from sepice vide -8B No. 1568 dgted: 14.06: 2022 The appellam Wah.
_prooeeﬂed ag&lhﬁt ﬂﬁparimental‘y on. the aﬂegatrons ‘that he wﬁale posted at Polics
S*.atton Ekkeghuﬂd wag charged in a oase \ﬂde FIR No 302!3411%1149 PPG Police
a.ﬂon Ekkeghuﬁﬁi Q’i&’tﬂo’c Mdhrﬁand _f;.;. PR L _
C Th@fé?dre proper departmentai enqmry proceedlpgs were mltlated aqamst
fim. He wee aeumﬂ Charge Sheet alongwrth Statement of Allegatlons and the theri
lrur_-:-otrgatron Officer, Mohmand Muhammad Plaz IhSpeotpr was. riominated as Enqurry
Oficer. The Enguiry Officer after fulﬁl..ng codar fo{mahtles’ submitted his findings to the

then Dr strict Police Officer, Mohmand, wherern he has recommended ‘the dennqu@nt
Officer-for maqor pamshment TR .
He Was served with Finat Show Cause Notloe but farled to euornri hiss
repiv. ' . . * - _ﬁ C
_ in the light of above, the deﬁﬁquent Oﬁ‘ cer:- e awarded ‘ne;
‘punishment of dismissal from service. vrde OB No. 1568 dated 13. 08. 2022 by the e
Drorrrr‘? Police Offi cer Mohmand o g - L "
Feehng aggneved from the order of the then Dlstrlot Pohce J;rf cer,
Mohmand the appellant preferred the mstant appeal He was summoned and hea:o n
person in Orderly Roori held in this ofic icé an 21 08 2024 B AP
“From the pemsal of the enqurry ﬂle and sennoe record of the appeﬂani it
ma.p heen found that allegations leveied agalnst the appe!ian't have been proved neyord
'm\,r' shadow of doubt: Moreover, the m\rolvemeht of appeilant in this heinous criminsi
v ,.,. s clearly a stigma o his cc ‘durt Herce the retention of eppeild"ﬁ‘ Folice
De;u‘:‘!rt*‘n@ﬂt will_stigmatize the pfeetu'ie of entire Police Foroe as instead of ?rg?ﬂrm
' orzme, he has himself indulged in mmlnai aouvrt:es Hence, orger Pa%o!ﬂu by - the
- oompe*ent authoiity does not: warrant - anv unterference Bes:des the _above, the .

appellant aporoached this’ forum at 2 oeiated stage by ﬁ!tng the’ instant dppea wplo” L. ,_
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OFFICE OF TIIE
INSPECTOR GENERAL OF POLICE
KHYBER PAKIITUNKIIWA
Central Police Office, Peshawar.

No.SI_ D) TEl 14, dated veshawarthe __ | 7 10 noze

C s
€y

b o -

-

To: “The chioﬁal Police Officer,

Mardan. :

Subject: REVISION PETITION.

Memo:

The Compcetent Authority has examined and filed the revision petition submitted

by Ex-IC Ghous Ali No. 3616 of district Mohmand, against thc punishment of dismissal from

service a\;;:‘fl:dcd by DI'O Mohmand vide OB No. 1568, dated 13.06.2022 bcing badly time

barrcd.

"I'he applicant may plcasc be informed accordingly.

S

(AFSAR JAN)
Registrar
I‘or Inspeetor General of Police,
. hybcr Pakhtunkhwa Pcshawar

£

PR/ID/XI 1 emars 2024 (T Lok
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: OFFICE OF THE
- ' DIST’RICT POLICE OFFICER, '
MOHMAND TRIBAL DISTRICT AT HQ GHALLANAI 5"6

. Email: dpomohmandi@gmail.com
Phone Na: 0924.290179 - Fax: 0924-290056

L ' ' Dated 2f 1012024
To: . The Regional Pohce Off icer,
- Mardan

Subject;  APPEAL FOR RE-INSTATEMENT GF SERVICE IN RESPECT OF FC GHALS
- ALINO.3616

_hgcmu: -

Please refer to Endst letter No. 2026fES dated 22 07.2024 on the subject noted abn ve.

The l'eqlllal te comments as asked vide atove c1ted litter is as under piease.

It is submitted that _FC {ihaus Ali No.3616, while posted at Police Station Ekkaghund was
(,harged vide FIR No. 68, dated 25.07.2021 w/s 302-34-148-149 PPC by Police Station Ekka Ghund

. (f opy enciosed vide Anx”A»)

To scrutinize the. cond'uct of the' delinguent 'ofﬁc_:ial, he was issued charge sheet together wiih .

statement of allegation & inquiry was entrusted to'lnvestigation Officer vide this office leiter No. 1643-

' 46/PA "da.ted 28.07. 2021 . The i mqmry officer after fulfilling all legal and codal fnrma]mcq the aticyed

consteble was. found at fanlt ard was n:cr*nmended for Majar Pupisiinent. (Copy enclises? wids

r"F" “1-*) .

Final show Gause notice was issued o the delmquent officials vide this office Mo 715/ PA dur

16.02.2022, howevur the he faxlcd to 5ubm1 his reply in Fmal Show (LUP} enciosed vide Any ¢

o Ba-ﬂed on rhe'abové being competeri authority and in exercise of power vested under the Khyhir
'Pakhtunkhwa Police Disciplinary Rules 1975 (as amended in 2016, he was awarded Ma;m

.Pumqhment of Dismissal from the service vide this office Order No. 1389. (WI’ A dated [7.06,200

':.(Copy emiosed vide Anx”D”)

Hls service book_ is enci Dsed for further necessary action please

Hpizf: bet ;i‘mme;!o AT

| Lot ¥ Sokmard
: ﬂ@@ B | <

E é ’ A‘e
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BEFORE THE SERVICE TRIBUNAL
K P.K. PESHAWAR

. Service Appeal No. /2024

" Ghous Ali .Sfo Kimkhab, (ExConstable Belt No2195,
" EkkaghundDistrict Mohmand R / O Karari Machini Dlstnct Mohmand.

(3

L eweremillToeT i, eeath, 07 Secretary KPK,

seEredel, LI 5 ~¥vi . JKitunkhwa Peshawar.

Py Inspector General of Pohce, KPK Peshawar

. The Reglonal pohce Office Khyber Pakhtunkhwa District -

Mardan. |
. District Police Officer District Momand Khyber _Pak_htunkhwa.

e s Respondents

Application for condonation of delay

Respectfully Sheweth,

Y That'.the appellant was serving in Police Department as
Constable Belt No.178 Police, Mohmand. -

2. That “the applicant is - illiterate person and belongs to

‘backward area of District Mohmand.

3." That the applicant had no knowlgdgé about the limitation of

~ departmental appeal and procedure. _
4. That the applicant waé arrested in the case FIR No. 68, U/s:
. 302,324,427,34 PPC, in police Station' of Ekkaghund District
- Mohmand, and the applicant was also serious injured,\ he
-. arrésf from Khyber teaching hospital (KTH) Peshawar.

-5 That. the _apP]icant was convici:ed and sentenced on
12/05/2023, and the applicant assailed his conviction
and sentence before.the august Peéhawar High Court
Peshawar vide Cr. Appeal No. 942-P/2023 which has

- been allowed on 16/05/2024, and the appellant was
released on 21/05/2024,

ST



" 6. Thatthe _"ap_p_]icént was released from jail on 21/05 /2024, and
he is not go to his home for few months due to his enemies,
~ 7. That after- released from ]aJl the apphcant was in shock

- and weak. .
8. That the delay in submission of the .departmental
appeal was not calculate rather due to the health of the
“applicant as the remained in jail for 2 years, 9 months
and 26 days.

~ 9.  That in this way there is a delay in a one months in
- departmental appeal and the application u/s 5 of limitation

o Act has been filed-along with memorandum of appeal.

It is t_herefcire for. humbly prayed that on
| aeceptarnce 'of. this condonation of delay -
. application -may kindly . . ‘be accepted and the

| : 'delay may" please be condoned to the great

mterest of justice.

. Apbe].lant : mou&%t\%ﬂ{/(’(?{/
S - ' ASTAHFIR UL w@ {ASC)

: Usman Ullah _
Dated: 24.10.2024 - - .. Advocate ngh Court, Peshawar

"Affldawt
It is. hereby solemnly affu'm and declare on oath that all
. the _contents of the instant apphcahon are true and correct to the
best of my Knowledge and belief and nothing has been
conceaied intentionally from this Honourable Court. |
Further is solemnly affirrh that 1 got .knowledge of the |
unpugned order on 02/07/2024 ‘when my brother namely Gul
Shah Ali v151ted the offlce, I have not intimated about the
unpugned before _' R Ot/‘//
' S 2 - Deponent -

O Ghous Al
" CNIC# 21407-4752479-3
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