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The appeal of Mr. Ghuas All received today i.e on 04.11.2024 is incomplete 

on the following score which is returned to the counsel for the appellant for 

completion and resubmission within 15 days.

^1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service 

Tribunal rules 1974 respondent nos. 1, 2 & 4 are un-necessary/improper 
parties, in light of the rules ibid and on the written direction of the 

Worthy Chairman the above mentioned respondent number be 

deleted/struck out from the list of respondents.
/2-*^ Address of appellant is incomplete be completed according to rule-6 of 

Khyber Pakhtunkhwa Service Tribunal rules 1974.
/8-^emorandum of appeal is not signed by the appellant.
/A~ Copy of revision petition is not attached with the appeal be placed on it. 

Annexure-D (impugned order) is illegible be replaced by legible/better 

one.

,/lnst./2024/KPST,No.

/2024.Dt.

L REGISTRAR 
SERVICE TRiSUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr.Astaghfir Uliah Adv.
Supreme Court at Peshawar .
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BEFORE THE SERVICE TRIBUNAL K.P.K.;/

PESHAWAR
t

y: 0 /2Q24Service Appeal No.,
'/■ ■

. •/ .
GhouS Ali S/o Kimkhab, (Ex-Constable Belt No.3616 
EkkaghundDistiict Mohmand)R/0 Karari Machini P.O. Banda District 
Mohmand Appellant

VersusI

1. Iiupector General of Police, KPK, Peshawar.

2. The Regional police Office Khyber Pakhtunkhwa District 

Mardan.

3. District Police Officer District Momand Khyber Pakhtunkhwa.

.................................................... .................. Respondents

;

I
[
;

.

APPEAL U/S 4 KPK SERVICE TRIBUNAL ACT 1974

AGAINST THE ORDER OF RESPONDENT NO. 2

(RPOl DATED; 23.08.2024. WHEREBY THE APPEAL

OF THE APPELLANT AGAINST THE IMPUGNED

ORDER OF RESPONDENT NO. 1 DATED;

17/10/2024. HAS BEEN RETECTED AND DISMISSAL 

ORDER OF APPELLANT ISSUED BY RESPONDENT

NO. 3 DATED; 13.06.2022 WAS MAINTAINED.

PRAYER IN APPEAL;

ON ACCEPTANCE OF THIS APPEAL THE ORDER

OF RESPONDENT NO. 2 DATED: 23.08.2024.

WHEREBY THE APPEAL OF THE APPELLANT

AGAINST THE IMPUGNED ORDER OF

RESPONDENT NO.l DATED: 17.10.2024. HAS BEEN

RETECTED AGAINST DISMISSAL FROM SERVICE

MAY KINDLY BE REVERSED AND RESULTANTLY

THE DISMISSAL ORDER OF APPELLANT ISSUED

BY RESPONDENT NO. 3 AND THE ORDER OF THE

RESPONDENT NO. 3 DATED; 13.6.2022 MAY

KINDLY BE SET ASIDE AND THE APPELLANT



BEFORE THE SERVICE TRIBUNAL
K.P.K.PESHAWAR

Service Appeal No., /2024

'jhous Ali s/o Kimkhab, (Ex-Constable Belt No.3616 
hkkaghundDistrict Mohmand)R/0 Karari Machini District Mohmand. 
............................................................................................Appellant

Versus

•/

1.”

\ . Inspector General of Police, KPK, Peshawar.
(

7- . The Regional police Office Khyber Pakhtunkhwa District 

Mardan.

3 . District Police Officer District Momand Khyber Pakhtunkhwa.
.................................................... ........................Respondents

APPEAL U/S 4 KPK SERVICE TRIBUNAL ACT 1974
: AGAINST THE ORDER OF RESPONDENT NO. 2>
i IRPOl DATED: 23.08.2024, WHEREBY THE APPEAL

OF THE APPELLANT AGAINST THE IMPUGNED
ORDER OF RESPONDENT NO.^ DATED; 17/10/2024,

HAS BEEN REIECTED AND DISMISSAL ORDER
OF APPELLANT ISSUED BY RESPONDENT NO.
riGPl DATED; 18.10.2024 WAS MAINTAINED.

PRAYER IN APPEAL;

ON ACCEPTANCE OF THIS APPEAL THE ORDER
OF RESPONDENT NO.^ DATED: 23.08.2024.
WHEREBY THE APPEAL OF THE APPELLANT
AGAINST THE IMPUGNED ORDER OF
RESPONDENT NO.LMDATED; 17.10.2024. HAS BEEN

REJECTED AGAINST DISMISSAL FROM SERVICE
MAY KINDLY BE REVERSED AND RESULTANTLY
THE DISMISSAL ORDER OF APPELLANT ISSUED

!
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BY RESPONDENT N0.3 AND THE ORDER OF THE

RESPONDENT NO.^ J DATED: 13.6.2022. MAY

KINDLY BE SET ASIDE AND THE APPELLANT

MAY BE REINSTATED IN SERVICE WITH ALL

BACK BENEFITS.

Respectfully Sheweth;

1. That the appellant was serving in Police Department as 

Constable Belt No.l78 Police, Mohmand. (copy is attached as 

annexute*A)
2. That on 25.07.2021 wherein the appellant was arrested from 

the training center Shah Kas Training Center Distict Khyber & 

his Brother namely Gul Shah Ali was, availing EID holydays 

/leave he was fire at effectively by Haji Rafiq and others, got 

seriously injured he made report which was reduce in to 

writing vide Naqal Mad No. 20 D.D. on 25.07.2021 it is 

pertinent to mention that on the same day in the same 

occurrence he stood charged u/s 302,3204,42734 PPC police 

station Ekkaghund Mohmand and he was arrested in injured 

condition in Khyber Teaching Hospital (KTH) Peshawar and 

the appellant has been charged in case FIR No.68 U/S- 

302,324,427,34 PPC in Police Station Ekkaghxmd District 

Mohmand. Since the appellant was in critical condition due to 

fire arm injuries he remind admitted in the hospital for 

sufficient time and was also under arrest due to his injured 

condition, judicial custody had also been granted by the 

learned judicial Magistrate teU his recovery (Copy of Naqal Mad 

No.07 FIR and Statement of Sajad ASI is attached as annextue-B& Q

3. That the appellant due to harassment at the hands of the 

police office took abode and due to his arrest/judicial lock up 

the appellant did not join the enquiry and the respondents' 

started proceedings agciinst the appellant in his absentia and 

passed the impugned order of dismissal from service has been 

passed on 13.6.2022, (Copy of dismissal order is attached as Armexure-'E)
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4. That the appellant had been in custody since his arrest and 

convicted and sentenced by the learned sessions judge 

Mohmand on 12.05.2023, u/s: 302^24,42734 PPC to life 

imprisonment and the appellant assailed his conviction and 

sentence before the august court Peshawar High Court 

Peshawar vide Cr. Appeal No. 942-P/2023 which has been 

allowed on 16/05/2024, released on 21/05/2024, in honorable

and he was acquittal of the appellant. (Copy of Acquittal order is 
attached as Aimexure-F)

5. That the appellant approached to respondent No.6 and 

without hearing and affording opportunity to defend himself 

straight away refused to hear and informed him that he has 

been dismissed by respondent No.l3(DPO) vide impugned 

order dated: 13.62022. The appellant after getting knowledge 

of the above illegal dismissal, there after the appellant filed 

departmental appeal against tiie above impugned order to 

Respondent No.^{RPO) which was entertained and decided 

on 23.8.2024, vide impugned (Drder and which order was not 

communicated to appellant in time when the appellant 

approached to respondent No.^, (IGP) the appellant got 

knowledge of the impugned Order dated: 17.10.2024 on 

18.10.2024.
(Departmental Appeal8& impugned Orders dated: 17.10.2024, 
23.08.202A, Affidavit).

6. That tiie appellant now approaches this Honorable Tribunal 

against the said orders on tiie following grovmds amongst the 

others.

Grounds:

a) That tite aforementioned orders of dismissal of the 

appellant

authority/jurisdiction and being based surmises, 

. conjecture, hence not tenable.

illegal unlawful withoutare



i
b) That no inquiry proceedings, as prescribed under the 

prevailing laws was ever conducted, still on die 

findings, die major punishment was awarded to 

appellant, hence the orders referred to above need 

reversal.

c) That die punishment awarded to the appellant by not 

fulfill the legal requirement for die service of notice and 

passed the impugned order in his absentia, which have 

no value in the eyes of law.

d) That no process/procedure as prescribed in the service 

laws has ever been adopted by die respondents/ 

department.

e) That no legal requirement has ever been fulfilled in the 

appellant case and this factum is clear from the 

impugned orders, hence, the orders were passed in 

haphazard manner and liable to be set aside

f) That the dismissal order of the appellant was not in 

accordance/in-proportionate with die allegations 

leveled against the appellant and it was a harsh 

punishment as against die mis<onduct whatsoever 

mentioned in die proceedings.

g) That the appellant has been acquitted from the charges 

leveled against him and every acquittal in the eye of 

law is honorable acquittal, hence the impugned order 

of dismissal from service on this ground is nullity in 

the eye of law.

h) That the impugned dismissal order is issued without 

giving any opportunity of hearing to appellant and 

passed the impugned orders without fulfilling the legal 

requirements in sHpshod manner, such practice



\r adversely effects efficiency of incumbents and also 

reduces their confidence and faith in public.

i) That the appellant has not been given an opportunity to 

cross examine any of the witnesses neither the 

statement of witnesses has been recorded in presence of 

appellant and never supplied a copy of so called 

enquiry report which is clear-cut violation of the 

Government Servant (Efficiency and Discipline) Rules 

2011 and are against fundamental righte enshrined in 

the constitution of Islamic Republic of Pakistan, 1973.

j) That any other ground, with leave of this honorable 

tribunal, will be raised at the time of fixed arguments.

IT IS, THEREFORE, HUMBLY PRAYED THAT ON 
ACCEPTANCE OF THIS APPEAL THE ORDER OF 
DISMISSAL FROM SERVICE PASSED BY THE 
RESPONDENTS MAY PLEASE BE SET-ASIDE AND 
THE APPELLANT MAY BE REINSTATED BACK TO 
HIS SERVICE WITH ALL BACK BENEFITS.

ANY OTHER RELIEF WHICH THIS HON'BLE 
TRIBUNAL DEEMS PROPERLY AND HAS NOT 
BEEN ASKED PROPERLY MAY ALSO BE 
GRANTED.

•i
Appellant 'h 1Through: ' 

ASTAKDR (ASC)
&

Usman Ullah
Advocate High Court, PeshawarDated . 10.2024

VERIFICATION;
It is verified fiiat (as per information given me by my client) all tire contents of 
the instant appeal are true and correct and nothing has been ranched 
interitionally from this Hon'ble Tribunal.

Advocate
Note:
That no such like petition / Appeal on this subject matter has earlier been filed 
before this Hon'ble Tribunal.

Advocate

I
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Y- BEFORE THE SERVICE TRIBUNAL K.P.K.
PESHAWAR

Service Appeal No.. /2024

Ghous Ali
Appellant

Versus

Government of KPK,.& Others
Respondents

Affidavit

It is hereby solemnly affirm and declare on oath that all 

the contents of the instant appeal are true and correct to the 

best of my Knowledge and belief and nothing has been 

concealed intentionally from this Honourable Court.

Further is solemnly affirm that I got knowledge of the 

impugned order on 02/07/2024, when I my brother Gul Shah 

Ali visited the office, I have not intimated about the impugned 

before.

Deponent
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PW-6
::r• i';

«.n«H Khan AS^ P« DistrictStatement of__________
rK<....Hrfa1?C No ->^^1 nf P.S Ekka Ghund on oa^

* PW:6 • 'r

i/i.

in P.S Yakkaghund as IPitting days of occurrence I was working 

I transfeed to the said P.S by my superior officers. After the occurrence
to the LRH where Abduallah Jan ASI had

was
I was ordered by my officers to go 

: already gone. On this order I went to LRH Peshawar to the Trauma Room 

Abdullah Jan ASI was present with the injured persons. The

-J
'ii
,;r

a
where

ASI Abdullah J^ and upon the■1
complainant Haji Rafeeq made report to
dictation of Abdullah Jan I reduced the report of the complainant Haj. Rafeeq 

i into murasila which is already Ex- PA/1. The murasila was signed by Abdullah

Jan ASI. On the dictation o 

which were signed by the ASI Abdullah Jan.

i'

■1

f
%. -I

f ASI Abdullah Jan I also prepared the injury sheets ;
■

■i
3
1

Jan ASI went to Khyber Teachingi Thereafter I alongwith Abdullah1I i Hospital Peshawar to record report of the cross version of the occurrence. I

) went to the surgical ward of the hospital with Abdullah Jan where *e person
of GUI Shah Ali was laying in injured condition. The person of Gul Shah Ah

to ASI Abdullah Jan and on the

1
■SH

II
made report of cross version of the occurrence
dictation of ASI Abdullah Jan I reduced the said report in the shape of report 

“ for the purpose of entry in daily diary which is already exhibited as Ex-PW-

L

4

c
!2.54 iS 5/1.* '5^12 :'I under trmning at Shah Kas: 

of DPO Mohmand videj
The accused Gous Ali being Constable wasr■

,

Training Centre District Khyber. On the directions
Shah Kas Training Centre and arrested theletter Ex-PW-6/1 I went to the1

..i: from the said Training Centre: and issued his card of arrest

Ex-PW-6/2.1 also made an application to RI of Shah Kas Training

Centre for issuance of copy of Mad No.07 vide which the absence of under

recorded. The copy of

. accused Gous Ali 

which is
m

0

training recruit of Gous Ali (accused facing trial)
PW-6/4 whereas copy of Mad No.07 of daily diary of

•71 was
.5^
■;

my application is Ex-
police Training Centre.of Shah Kas is Ex-PW-6/4.■&

■k

i
■■

Case title “State Vs Gul Shah Ali etc" Case N0.59/SC

if

t
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. • t
:cK' PW-6

Since the name of accused Ghous AH was not correctly mentioned in the
for correction ofFIR. It therefore after perusal of his CNIC issued process

not available on Judicial record however copy of
!

i;s name (the original parwana 

the same procured from the police record and placed on file which is Ex- PW-

all the documents prepared by me in the court which

'i.

-5-a" 6/5). Today I have seen
correct and correctly bear my signature.

;

are

I have been serving in Police Department for the last 24 years. Ixxxx.■s
■ s

graduate by education. I have studied Police rules. There are too many
wings working in Police Department including operation wing, investigation
wing, special Branch wing, DSB, CTD etc. In Yakkaghund P.S the operation

wing and the investigation wing work. I have not stated in my statement before

the court today as to in which wing I was then working. It is incorrect that I
. It is

am

x'

-5
44

;

working as Muharrir in P.S Yakkaghund during days of occurrence 

> incorrect to suggest that today I am dishonestly concealing my exact nature of 

not stated before the Court today as to which officer ordered

•h
was!■

:-*M-

• me
^ duty. I have

and at what time and date to go to LRH Peshawar. It is correct that the officers.1 J'I9 |Sb always issue directions in the shape of written orders.
■ 4

4 I Q Have you made any explanation in your statement today as to how yoU'

i went to LRH Peshawar and in whose company did you go?

I have gone to Peshawar in a private car on the information given to me.

; .,s

20 A •
•■■a I have not stated in court today as to on what day and time I went to LRH

25.07.2021. It is incorrect to-suggest that 

statement and statement of

'
A

Peshawar, self-stated that it was on 

there is complete contradiction between my 

J Abdulalh Jan ASL ASI Abdullah Jan as per my knowledge can read and write

n'
\'4r

Urdu however he does not have experience of it.■n'M
ii /H O Is it correct that that a person who can write will not dictate someone to
I ■
I I write rather he will himself write it.

In a case of heinous crime one fears if he can write correctly or not.
1

A-S i: ■:S
I-I .1
F■ P Cose title "State Vs GulShah All etc" Case N0.59/SC'■k'Mkm:

4
J.'



i?' t

V A
Vf'

:-.
•f

V

•.

'lA
■, ?.

y

\

c

•I

•;

*’i'
j^.II<*•.::'1

•H^i: t>:• •y ■

■7.'

* , • V. » • . . • . •• .-s •:■*

.........................

i

'■' :=^~r'.••:•■ .
■; .*.

M

■;3.v- v:--^i.-:
t 7“

•^1. .*•*■
♦

I • .'. s

> J.'^
• ' .’r' •/iV.' :;iv;.::^ - . -.*. ??•

■-?---y^y--:-V9^’-hi:^':-

:. ^3;i>l#SSpSilil8^S^5S ■
...............

->3v

f-

^w;'\*
^■:

/>
)•

(
;

£ ,i^\
. \I <-P n^'x^

t)//



rvI

A. . :r. S'.fi

...............,.......

.........

—•..V. -• ..
■'w

;f'i- •-
s'* , f

• *
' ~\Z u\

Bf#-:; A .i-

i V ?t:-i X . ^ •m ■: >'
&■: V : aE\ -: <. V..

''v3k. .
;'^..--v:- .i .•:• 
7. • 'V'-'' ?—■?:-

V '•'.;
v'----s 's i••>-, \- • C

PVW^.

>'/'' *•*- s^ c: • >' * .'^** •-•• •' .* **•*. \^ * ' •^* • V* * *•••••• ••; ••* *' *.••,•* X .. \ * •'
............

:*/T'/'* .*'r\
-\<

Y;r\ :c c»;
■fw. r>C'..i .•'-<- •>:•> **.'

^■, .••?;'■ ■•vi. j-'-'
V. O.’ .* .* *

*,* :.*: .•

■^v V.X. .*1

►. •,
7'.*;:

.*•>. • k*s».
• ?■•j--‘.\ \

a:( /■ K. ’.■•

V

.*;
s:

■: 'c:
'■.-'- --i - • \- >::*. >• *,•:*-%

’* .*' *. ;* * s *

h■ *

'•:.
•s'

’ •> Ivr ••>V.:. }j.f- 7\-•. s*

•..-A.V.v- :'• ■ -•' ' 

.'••vi''*;'•;:.

*r-• •*..--mt •

W ■>.. 
* V

,*•>
'.■■■.■ '■■■■ \ K

X*I I
i s»

r
li

KI

. •*
•\

i.V I

Tt 1
S-

I
'if • U-V\. it
j
j>

•£

it
):iOr

.■>■■ rY>r.; ■:i''

!•I;

:
/ *' '/

f
• .;

\’

\\
.»

1y
VI

:v

•

••i-
•;i

?¥•i
5>!:t?

YW ’
V'-

' “?/



i
Better 6opy of the Page No.

^3^;

68

'

414:30^^25/07/2021 'ht \>.)
'A
X4l6:30j5j25/03/202lL^U 415:30c3j25/07/2021 1
;1
y.2

PPC 302/324/34/427 ■3

: ->l?;i>^/l 0/11 >lii Jt^u^'lf ji>i:/iyy(3l4 4

CJI^I^ w l^!/^ t;C^(3) (J'(2) cSi?(/C 1) 5

\jL c.\j^7. .6

M

1

p( Uj j ^ U S H O C> 4 tt218 0 (J J./

/y" \^Jc/1/ (/  ̂-JA{i i (^j/3 ^iS/'j^i \:)^/Jji

‘r »7 » • ♦ ‘ ,■' - '^ •}■'' ~ ~

lit wilf<:_yi*.l^ 4 Sj\aJ\7£~

* «»«*

j

«>w

C-',

\
\i!
?



D

3^

25/07/2021>^^l^ASIc^i;dlf

^ FIR J t/L/jf tl L ^/.'  ̂y /yi 1) I ^vj i—iy'iJy/B^f^i^i^hjj^

MHC-PS-EG 

25/07/2021

i:
1

Better Copy of the Page No.
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Oi'HICK OF THE 
OIST'U'.;'!' FOUCECFI'lCHf 

?-IC;HMANO TliiuAL OIST-llCr >:-/-irtl.i.Ai';Ai

MirO'.V-

a /‘I
s

i/jUwtafe V)»
•'TW

c-r.!)-;'..M:
".iir\ p-'o?:.--vJ)''-}) jii'LiiriS'. FC Ghaus Ali'.•ispiJiVo-oiC '.r.c

?X/iC> wi;,h c)-i<: allcigjiJfins; Huu t'.c v^a.-; charg'ji-: vide l-’iR No. 68, daicd 2.'5'07- 

u/s 502*34-t48-l‘*'J PPC by I'olu-e Station F.kka Chuncl.

■;h;- .‘.ivit::' will

.2021

l-o scr-.iU’Hzt; the condin.c of vhe deiinquenc olficial, he was issued charge

iv. inciiiry was criirus’.cfi toof f>.!!ey:i::(.'n
. b'l^cer vTie i:h;s ciHier ioEiei- Ho. ]043--!;w?A. :iaced 28.07,2021. The 

.ifier Uiiriiiiiit: ;0l Icftai iii;d codul foniu.iibes, ihe alleged constable 

•, io-.a'iW ai fault, however, rfji ojpiiicaded for Major Prinishcoent.

with lUavinriit: iny.ed'.vT

Ul«
'S'h-

-of findin.^a of the iaquiiy officer, the unciersit.;.ned issued final show 
!S 'll •■‘•fririals, however, vVir saei constable faiicd to

In iigh:
the licliiai'v 

he; rr-i.'l;- ill 2.1‘i'.a>' C.'iV.s.j.
vai.eH- rcaae.- :o

S;Vja-i .Ibnv.-.d Sabtbsuda, District Police Omcer, 
V one exeivise o! power vested in ntc

oased w:* the p;kw-.: 1 
■.Vlr.hpit'.r.d ■.-.r.'ing tile ecnipe'.evu miiho

Khvber f'^akhtunkhwa. GovcnnricrH Servusu (Iti-fiesency w nisfipanclci'dar ihe
• uk-s 2011, hereby awarded him Major Puniahrnent of Diamissal from the

-jer\':c<* Tvilli irnDiedtate alTect.

\

Polii.e Okieev. 
Mohmand Trifial District

' 23./o.i<a4O.-: Mt....
rXXX':27- tiisirici PoVtce

■>

h'.A, 'laioMJ*.'.

e^.y iiyiwartied to the:
- .=^.c‘o:oi>ai Police Cl'icer. Mr.rasr. lor favor -r Wnil i-itormation piear.e.

- I-'C;EC;F!'.1C/P2y Offlcer/Kol ItvciT-.rya

\
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Legible Copy lA^

OFFICE OFjTHE 
DISTRICT POLICE OFFICER 

MOHMAND TRIBAL DISTRICT GHALLANI

Order

This order will dispose off the inquiry-proceedings against FC Ghaus Ali 
No.3616 with the allegation that he was charged vide FIR No.68, dated 25.07.2021 U/S 
302-34-148-149 PPC by the police station Ekka Ghund

To scrutinize the conduct of the delinquent official, he was issued charge 
sheet together with statement of allegation and inquiry was entrusted to irrvestigation . 
officer vide this office letter No. 1643-46/PA, dated 28.07.2021. The inquiry officer after 
fulfilling all legal and codal formalities, the allegeci constable was found at fault, however 
recommended for major Punishment

In light of findings of the inquiry officer; the undersigned issued final Show 
Cause Notice to the delinquent officials however,' the said constable failed to submit his 

reply in Final Show Cause.

-

:
Based on the above I Sajjad Ahmad Sahibzada, District Police 

Officer, Mohmand being the competent authority and exercise of povyer vested in me 
under the Khyber Pakhtunkhwa, Government Servant (Efficiency & Discipline) Rule 2011, 
hereby awarded him Major Punishment of'Dismissal frorh the service with 

immediate effect.

r
1

1
V

Sd/-
District Police Officer, 

Mohmand Tribal District

i
1

I
)
t

OB No. 1568 
Dated 13/06/2023

i

!

N0.1592-94/PA, dated Mohmand
i
!

Copy forwarded to the;
\
I

• Regional Police Officer Mardan for favour of kind information please.
• HC/EC/FMC/Pay Officer/Kot Incharge
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whereof he shall further undergo 

simple imprisonment for six (06) 

months which shall run i.e after 

going the main sentence of life 

imprisonment
ii. He is also convict u/s 324/34 PPC 

on three counts for a period of ten 

(10) years (Rl) with fine of 

Rs.100,000/- each and in default 

thereof^ to suffer simple 

imprisonment for three (03) 

months.
Hi. He is also convicted u/s 337'F 

(vi)/34 PPC for a period of (05) 

years (Rl) as Tazir and to pay 

Daman (100/000) to Haji Rafique.
iv. 337-F(vi)/34 five (05 years( R.I) as 

Tazir to pay lOO/OOO/- to PW-Adil.
v. 336/34 (10) Years (R.I) as Tazir and 

pay Arsh equivalent to value of 

Diyat in the light of section 337-Q 

PPC.
Vi. 427/34 PPC (One Month SI) with a

■ um m HgAUOO/-ef-!is-a
days.

vii. Benefit of Section 382-b Cr.PC 

extended to the appellants all the 

sentences were ordered to run 

coneuiTentlY.iLH)TO^

Deputy 

.19 MAY2fl2^

viauiv xw . .

D
pes^ High court
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Prayer in Appeal:
On acceptance of this appeal, the 

impugned order/ judgment dated 
12.05.2023 of the learned District & 
Sessions Judge-Mohmand may please be 
set aside a^d the appellants be acquitted 

from the charges levelled against them.

Respectfully Shew«h!

1. That the impugned order and- judgment of the learned trial 
Court is against law on the subject and facts on the file 

][e". (Attested Copy of the impugnedhence "Untena
judgment is annexed as Annexure '"A").

2. That the learned Trial Court has not assessed/appreciated
evidence according to the golden principlesthe prosecution 

of assessment/lappreciation of evidence laid down by the

Superior Courts which has caused grave miscarriage of

justice.

That the appetllants had no motive at ail against the 

complainant party rather the complainant party had
3.

aggressed upo^ the appellant No.Ol namely Gul Shah AN 

fired at him which had also^ been recordedand effectively 

vide Mad No.2C 

cros^ version.

dated:25.07.2021 which was considered as

4. That the alleged ocular account has materially contradicted 

and negated b f the medical evidence, site plan and other 

physical circum itances available on the record.

5. That the prosecution evidence is not only discrepant,
defective, suff(*ring from inherent defects but is equally

FILED Y
}o

4

^ ' *
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pregnant with materiai contradictions, improvements and 

omissions.

6. That the evidence produced by both the parties i.e the 

appellants and complainant party was not devisable. The 

learned Trial court discarded- evidence, of the appellant Gul 
Shah* All and acquitted the accused riominated therein while 

evidence of the same occurrence believed to the 

extent of the appellants which is not warranted by law.
same

7. That the grounds prevailed with the learned Trial Court for 

conviction and sentences of the appellants^ are alien to the 

facts on the file and strange to the law on- the subject which 

are devoid of merits.

That, the prosecution has abandoned and not examined 

material witnesses without any valid reason which casts 

serious doubts and adverse influence can be taken 

legitimately against the prosecution.

8.

That* carrying stump of injuries by PWs is no ground to 

believe their deposition, as gospel truth. Moreover on the 

same yard stick them the deposition, of Gul; Shah Ali should 

have'also been believed against the.complainant party.

9.

That'the learned Trial Court based its judgment and order 

by taking probabilities moral view, presumptions which has 

no evidentiary value as per golden principles of criminal 

jurisdiction.

10.

FILED 

.19MAY2023.

r

EXAMINER
Peshawar Court

f
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11. That the learned Trial Court did not appreciated the stance 

of the appellants in their favour which brew/stretch in 

favour of the prosecution which illegal.

12. That'The learned Trial Court itself admitted what the part is 
concealed/suppressed material/real: facts from the Court, in 
such eventuality the appellants must have also been 

acquitted as its benefit extend the complainant party.

13. That any other ground will be taken at the time of 
arguments, with the kind permission of this Honourable 

Court.

It is, therefore, most humbly prayed that on 
acceptance of this appeal, the impugned judgment & 
Order dated 12.05.2023 whereby the appellants 
convicted and sentenced to life imprisonment etc 
may'graciously be set aside and they be acquitted to 

meet the ends of justice.

Appellants
Through

Astaghfirullah
Advocate,
Supreme Court of,Pakistan

&

Nasrum Minallah 

Usma nullah
Advocates, High Court 
Peshawar

Dated: 19/05/2023

CERTIFICATE;
Certified that no such like criminal appeal has earlier been 

filed before this Honourable Court for the present accused/ 
appellant.

ADVOCATE
FU.£D
Depaty

19 MAY 2023. R4.V«i||
Peshawar Coyri



<

IN THE PESHAWAR HIGH COURT. PESHAWAR

.5\o J2023Cr.M No
IN
Cr.A No.

Convict/AppellantsGul Shah All & Another,

VERSUS
RespondentsThe State & Another,

Petition u/s 426 Cr.P.C for 

suspension Of sentence of 

petitioners and their release on 

bail, till the decision of the main 

hppeal.

Respectfuliv Sheweth:

1. Tftat the titled criminal appeal is pending adjudication 

before this HonT)le Court in which no date of hearing 

is fixed yet.

Now the petitioners/appellants approaches this 

HonlDle Court on-the following-grounds inter alia:-

Grounds;-

A-That the petitioners/appellant have assailed their 

conviction and sentenced before this Honourable Court.

B-That the grounds of the. appeal may be considered part 
and parcel of this application.

att&sx|PAf
S^Courtpesh:
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C-That the, petitioners/appellants are behind the bars.

D-That the petitioners are quite sanguine about the 

success of their appeal.

E-That in case of not suspending sentence of the 

petitjoners/appellants and their release on: bail, they will 
suffer irreparable loss.

F- That the case of the petitioners/appellants Is cross case.

* It Is, therefore, most humbly prayed that on 

acceptance of this petition, the sentence of 

petitioners/appellants may graciously be suspended 

and they be released on bail, till the decision of the 

main appeal.

Any other relief not specifically prayed for may 

also be granted if deemed proper by this Hon'ble 

Court in circumstances of the case.

Appellants
Through

AstaghfihiMali
Advocate,
Supreme Court of Pakistan
. V
Yagf Uiia

Nasrum^inaUah^ 

Usman^llah
Advocates, High Court 
Peshawar

Dated:19/05/2023

FUJBD TODAY

i19MAY20g^
■; court

i
\ I
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IN THE PgSHAWAR HIGH COUBT. PESHAWAR

tin
Cr.A No..

.Convict/AppellantsGul Shah Ali & Another

VERSUS
RespondentsThe State & Another,

AFFi&Avrr
I Mahir Khan S/0 Kinkhaf R/0 Dadu Khel, P/0 Dekor, Karari, 
Tehsil Yakka Ghund, District Mohmand, do hereby solemnly 

affirm and declare oath that the contents of this Application 
are true and correct to the best of my knowledge and belief 
and nothing has been concealed from this Hon'ble Court,

I
i

DEPONENT
CNIC#21407-7965532-9
Cell#0322-9187324

Identified by

nseen^lah
Advocate, High Court 
Peshawar

^ '4k-
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JUDmBUrSHBBT
PESHAWAR HIGH COURT, PESHAWAR 

{Judiciat Department)

Cr. A No. 942-P/2023

6ul Shah All & another
Vs

The State &another

JUDGMENT

Date of hearing: 16.05.2024

AoDeilants bv: M/s. Astaahfirullah. Abid
Hussain. Nasruminallah and Yaseen
Ullah. Advocates.

The State bv: Mr. Niaz Muhammad. Add!.
AG.

Respondent No. 2/ComDiainant bv:
Mr.Mussawir Shah Mohmand. Advocate.

SAHIBZADA A8ADULLAH. J.- Through this

single judgment, this court shall also decide the

connected Cr.A No. 950-^/2023 titled "Gu/

Shah All vs Hail Rsfiq & others” as both the

matters are arising out of one and the same

judgment dated 12.05.2023 passed by the 

learned Sessions Judge, Mohmand delivered

in case FIR No. 68 dated 25.07.2021 under

sections 302/324/34/427/337-F(vi)/34/337- 

F(vi)/34/336/34/337-Q PPG at police station 

Ekkaghund, District Mohmand, whereby the D
R

High Qeurt
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appellants Gul Shah All and Ghous All were 

convicted and sentenced as under

Under secOon 302(b) PPC (o 

Imprisonment for life and to pay 

Gompensadon of R8,5t00,000/- 
(five lae) each to be paid to the 

legal heirs of the deceased 

within the meaning of section 

SA4-A Cr.PC and In default of 

payment, they shall further 

suffer sb( months simple 

Imprisonment

Under section 324/34 PPC (on 

three counts^ for attempting at 

the lives of PW HaJI Rafig, Adll 
and Tanzeemullah to 

Imprisonment for ten years and 

to pay a fine of Rs.1,00,000/- 

(one lac) each and In default of 

payment, they shall further 

sufhr dtree months simple 

Imprisonment

Under section 337''F(vl)/34 PPC 

for causing Jurh ghalr-Jal^h 

Munaqqllah to HqJI Raflq to 

Imprisonment for five years as 

Tazlr and to pay daman of 

Rs.1,00,000/- (one lac) each..

Under section 337-F(vl)/34 PPC 

for causing Jurh ghalnjalfah



5^! 3V'

Munaqqilah to PW AdH to 

Imprisonment for five years as 

Tazir and to pay daman of 

Rs.1,00,000/' (one lac) each.

Under secdon 336/34 PPC for 

causing ltlaf~l’salahlyyat~ludw 

to PW Tanzeemullah to 

Imprisonment for ten years as 

Tazir and to pay Arsh 

equivalent to the value of Dlyat 

In light of secdon 337-Q PPC 

each.

Under section 427^4 to simple 

Imprisonment for one month 

each and to pay a fine of 

Rs.S.OOO/’ (five tiiousand) each. 
In default to suffer 10 days SI. 
Benefit of section 382-B Cr.PC 

was extended In favor of the 

appellants. All dte sentences so 

awarded shall run concurrendy.

2. Facts forming the background of

the instant case FIR No. 68 are that on

25.07.2021 complainant Haji Rafiq son of Siyal

Jan reported the matter in the causality Lady 

Reading Hospital, Peshawar to the effect that

he alongwith his brother Tanzeemullah and

relative Adil and Muhammad Imran were

proceeding on their motorcycles towards

pesha'Naf h>9
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Shahkas Khyber Police Training Center, the

complainant was present aiongwith the 

deceased on his 125 Honda motorcycle

whereas, his brother TanzeerhuKah was

present on his motorcycle driven by Adil; that 

when they reached to the place of occurrence.

accused Gui Shah All, Ghous All and Hussain,

were present on the road side duly armed with 

deadiy weapons; that the accused on seeing

them, started firing at them as a result of which

the complainant party received firearm Injuries;

that Imran succumbed to his injuries while on 

the way to the hospital; that motive behind the

occurrence Is previous blood feud; that the

occurrence was witn^sed' by the complainant

and other injured; that from the firing of 

accused, the motorcycle was also damaged; 

that the accused petitioners were charged for 

the commission of the offence hence, the 

present FIR.

3. Facts in brief of the CrJ^ No. 950- 

P/2023 titled Shah AH vs HaJI RaHq & 

others" are that in the incident the appellant 

Gul Shah Ali also received firearm injuries 

therefore, Abdullah Jan ASI aiongwith another 

police official went to Khyber Teaching
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Hospital. Peshawar where the appellant Gul 

Shah All reported the matter to the effect that 

he was proceeding on his 70 CC motorcycle 

from his village towards the house of his sister 

Mst. Wara wife of Abdullah situated at Bai Kon 

that he was duly armed with Kalashnikov; that 

when he reached to the place of occurrence, 

Haji Rafiq boarding a motorcycle with Imran 

and TanzeemuIIah with Adil, all duly armed 

with their respective firearms, came there and 

started firing at him as a result of which he 

received firearm injuries on his body; that he 

also resorted to firing; that motive behind the 

occunence is previous blood feud; that the 

accused have received money for his killing; 

that the occurrence was vritnessed by other 

persons present at the place of ocojrrence; 

that the accused were charged for the 

commls^on of offence hence, fiie dally diary

No. 20 dated 25.07.2021.

After completion of investigation, 

complete chalian was put in court. Provisions 

of sertlon 265-C CrPC were complied with. As 

there are two set of accused one i.e. Gul Shah 

Ali and Ghous All and the other i.e. Adil, HaJi 

Rafiq and TanzeemuIIah therefore, the learned

4.
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trial court charge sheeted them separately to 

which both set of accused pleaded not guilty 

and claimed trial. In order to prove Its claim, the

prosecution produced and examined as many 

as 18 witness. Alter closure of prosecution

e^dence, statemente of both set of accused 

were record^ under section 342 CrPC,

wherein both set of accused posed Innocence, 

however, neither they wished to be examined 

on Oath as required under section 340 (2) 

Cr.PC, nor wanted to produce evidence in

defence. The learned trial Court, after full-

fledged trial acquitted one set of accused I.e. 

Haji Rafiq, Adll and Tanzeemullah whereas, 

the other set of accused I.e. Gul Shah All and

Ghous yUi were con\ricted and sentenced vide

the impugned judgment, hence, these appeals.

Arguments of learned counsel for 

the parties and learned AAG representing the

5.

State were heard and record scanned through

with their valuable assistance.

The heart wrenching Incident 

claimed the life of one, leaving behind three

6.

injured from the side of the complainant,

whereas, the appellant himself received a

firearm Injury. The injured were collected from



7

the spot and were hurriedly shifted to the 

hospitals. The complainant and the injured of 

the Instant case were taken to Lady Reading 

Hospital, Peshawar whereas, the appellant 

being injured was brought to Khyber Teaching 

Hospital (KTH), Peshawar. The complainant 

reported the matter to one Abdullah Jan ASI, 

who dictated the same to Sajfad Khan ASI. The 

injury sheets of the injured were prepared and 

the Injured were examined by the doctor. After 

medical examination the doctor prepared the 

medico-legal certificates of the Injured. Though 

the deceased Muhammad Imran was brought 

to the hospital where he was found dead, but 

the concerned police offidals shifted his dead 

body to RHC Ekka Ghund, his injury sheet and 

inquest report were prepared. The dead body 

was shifted for postmortem examination.

As in the Incident the appellant 

also received a firearm Injury, so he reported 

the matter In the hospital to the same police 

offidais, to whom report of the instant case was 

made. The information of the appeliant 

collected in the shape of dally diary No. 20. As 

the appeliant was injured, so his injury sheet 

was prepared, was examined by the doctor and

7.

was
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hl8 medico-legal certificate was prepared. The 

appellant while reporting the matter explained 

the manner in whlc^ the inddent occurred and 

he charged tiie complainant of the Instant case, 

the Injured eye witnesses and the deceased for 

firing at him. The investigating officer after 

receiving copies of befit the reports, visited file 

spot and prepared the site plan. While 

Inspecting spot In the instant case, the 

Investigating officer collected blood through 

cotton from the respective places of the Injured 

and the decreed. During spot Inspection, 07 

empties of 7.62 bore were collected from the 

spot. The same were sent to the firearms 

expert to ascertain that from how many 

weapons the same were fired. A report was 

received telling that the same were fired from 

different weapons.

As the appellant had also reported 

the matter in shape of DD No. 20, so the 

Investigating officer also prepared another site 

plan and he also collectod blood from a plac^ 

where the appellant was shown lying In injured 

condition. During investigation brother of 

deceased Muhammad Imran, produced a 

motorcycle belonging to the deceased and the

8.
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same v/as taken into possession on

27.07.2021. Aa the injured appellant v»s also 

riding on motorcycle at the time of incident, so

the same was also taken into possession. The

appellant was arrested in the hospital whereas, 

his co-acoised went into hiding. As one of toe 

co-accused i.e. Ghous All was undergoing his 

training In Shahkas Training Center, so he was 

arrested by the police from the place of his 

training and in that respect his card of arrest 

was prepared. The custody of toe appellant 

sras requested by toe local police, but as toe 

appellant had received a firearm injury, so he 

could not be shifted from hospital to the police 

station, so his custody was declined, however, 

directions were issued, by the learned judicial 

magistrate, to place him in toe hospital, under 

detention, till he recovers. When toe condition 

of the appellant Improved, he was produced 

before the judicial magistrate, but the appellant 

could not be remanded in police custody, as he 

was not fully recovered. The appellant was 

sent to toe judicial lock-up. As the complainant 

and toe Injured eye witnesses were arrested in 

DD No. 20, so toe accused from both sides 

faced toe trial and on conclusion of the trial the

C
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learned trial court was pleased to acquit the

accused charged for the Injuries caused to ttie

appellant whereas, the appellant alongwlth his

co-accused were convicted and sentenced vide

the impugned judgment.

The learned trial court on9.

conclusion of the trial held the appellants

responsible for the tragic incident, whereas, the 

accused chatted for the injuries caused to the

appellant earned acquittal. This court is to see

as to what led Uie trial court to conclude the

matter in diat manner and that whether the

reasons given find support from record of the

case and that whether the learned judge

succeeded in appreciating the collected

evidence and the statements of the witnesses.

As admittedly, the appellant also received a

firearm injury in the same episode, so this court

Is to see that whether the learned trial court

was Justified to acquit one set of accused and 

to convict the appellants, but on what basis. 

Record tells that the Injured of both the cases 

were hurriedly shifted to the hospitals and both 

the sides reported the matter to the iocal police 

who visited the hospitals. As the time of

occurrence, the place of occurrence and the
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time of report are one and the same, so this 

court is to see as to who was responsible for

the tragic incident, who initiated and that who is 

the worst sufferer. Though the Impugned 

Judgment contains the detailed reasons, but in 

our understanding ft foiled to appreciate die 

attending circumstances of the present case 

and it foiled to give plausible reasons for the 

acquittal of the accused charged by the 

appellant In order to appreciate the individual 

liability of both the parties we deem it essential 

to scan through the record and we deem It 

appropriate to reassess the evidence on file, 

so in that eventuality we would be in a position 

to fix the liabilities and we would be in a

position to appreciate the approach of the

learned trial court. We are confident in holding

that the appellant received a fireami injury in

the same transaction, so his presence on the

spot at the stated time is neither doubtful nor

disputed. Even the report of the appellant

leaves no ambiguity that the appellant

accepted his part In the incident, but in a

different manner. We are anxious to know that

how the incident occurred and that in vt^at

manner. Had the appellant suppressed the
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firing he made, then the matter was easy to 

appreciate and it was more easy for the courts 

to fix the liabilities but. as the appellant did not 

ttie damage caused to thesuppress

opponents, so the complexity of the case has 

dramatically changed and In the changed

circumstances the approach must be dynamic 

and pragmatic. We are intending to re- 

appreciate the record of the case and we are 

inclined to re-conslder the role played by the 

either side, so that the guilty could be punished 

and the innocent could be rescued.

The points for determination

before this court are as to whether the incident 

occurred in the mode, manner and at the 

stated time; as to whether the witnesses were 

present on the spot and. that they did not 

conceal the material feds; as to whether the 

witnesses remained consistent in respect of the 

incident and. that the matter was reported at 

the stated time and in the stated manner; as to 

whether the report of the appellant in the shape 

of daily diary No. 20 is sufficient to hold the 

injured witnesses responsible for the injuries 

caused to him; as to who was the aggressor 

and who was aggressed upon; as to whether

10.
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the appellant was left with the only choice to 

retaliate for saving his life; as to whether the 

appellant acted In self defence. If so, what 

benefit would accrue to him and, as to whether 

the prosecution succeeded In bringing home 

guilt against the appellants.

In order to appreciate the essence 

of the matter we deem it essential to take Into 

consideration the reports of the parties and the 

statements of the witnesses of both the cases. 

As admittedly, the presence of the appellant Is 

established on record and as the eye 

witnesses received Injuries in the episode, so 

their presence on the spot is neltiier disputed 

doubtful. Once this court comes to the 

conclusion that both the parties i.e, appellant 

and the Injured of the Instant case were 

present on the spot, then It is obligatory for ttiis 

court to determine the manner in which the 

incident occurred and to determine the manner 

in which the appellant also received the firearm 

Injury. In order to resolve the controversy, we 

deem it essential to go through the statements 

of the complainant, the injured eye witness, the 

scribe alongwith the investigating officer. The 

complainant was examined as PW-12, who

11.

nor
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explained that how they reached to the place of 

Incident and that how the incident occun^d.

The complainant did not disclose that in the

a firearmepisode the appellant also received 

injury, collected from the spot and was shifted 

to the hospital. In order to appreciate the 

conduct of the complainant we deem it 

essential to take into consideration both the 

reports, it is Interesting to note that the 

complainant suppressed the injuries caused to 

the appellant and instead, while reporting the 

matter, he charged the appellant alongwith two 

others for the commission of the offence 

whereas, on the other hand the appellant in his 

report disclosed that on reaching to the place 

of incident he was fired at by the complainant 

and others and to save his life, he also resorted 

to firing. He further explained that after 

receiving firearm injury he fell on the ground, 

and was shifted to the hospital by the people of 

locality. The appellant explained the 

circumstances, he did not conceal ttie injuries 

caused to the other side and he disclosed that 

the tragic incident occurred because of 

previous blood feud between the parties. Both 

the reports 1^ no ambiguity that soon after the

irl
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incident the Injured from both the sides were 

shifted to the hospital and initially, the 

complainant reported the matter, their injury

sheets were prepared, but the same police

offidals also visited the hospitar where the 

appellant was admitted. It was one hour after

the report of the complainant that the report of

the appellant was penned down, and no

ambiguity is left, that the delay of one hour 

between the two reports was explained by the

witnesses. As after the report was made by the

complainant, the injury sheets were prepared,

so it took time to complete, and thereafter the 

same police officials visited the appellant in 

Khyber Teaching Hospital. The arrival of the 

Injured appellant to the hospital was duly 

entered in the relevant roister, the doctor who 

examined the appellant and the Incharge 

casualty Khyber Teaching Hospital also 

recorded their statements. The doctor was

examined as PW- 9 who disclosed the time of 

arrival of the injured appellant and the time of 

his examination. She also disclosed that 

appellant received an entry wound on his right 

lilac fossa (RIF) with its exit on his buttock. 

Similarly, the police official who initially
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prepared the injury sheet was examined as 

PW-11 who explained that on arrival of the 

injured, his initial injury sheet was prepared by 

him. The statements of these witnesses have 

confirmed the injury caused to the appellant 

and they also confirmed that the appellant was 

brought to the hospital within the shortest 

possible time. The quick succession of events 

leave no ambiguity In holding that the appellant 

had no time to consult and there was no 

consultation and deliberation on his part. It is 

pertinent to mention that after the complainant 

charged the appellant, the officials who visited 

the hospital arrested the appellant and . 

prepared his card of arrest. At ttie same time 

when the appellant reported the matter, the. 

complainant and injured of the present case 

were arrested and their cards of arrest were 

prepared. The appellant, Ghous All \a^s 

arrested from Police Training Center, Shahkas, 

on the next day of the incident. The 

investigating officer wsited the hospitals and 

collected record regarding treatment of the 

parties and the same was placed on file.

The nature of Injury of the 

appellant can be assessed from the fact that

12.
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h!8 physical custody vras reflised on the day of 

his arrest and even on the subsequent dates, 

when he got a little recovered. The order of 

judicial magistrate is placed on file which tells 

that the request of the Investigating officer for 

the grant of custody was lastly declined, and 

the appellant vi^s remanded to judicial lock-up 

because of his injury. As the deceased lost his 

life while enroute to the hospital, so he was 

brought to Lady Reading Hospital and from 

there was shifted to ttie concerned hospital for 

postmortem examination. The record tells that 

the matter was reported by both the parties 

without loss of time, so the factor of 

consultation and deliberation can easily be 

excluded. The moot question for determination 

for this court is that how the Incident occurred, 

who was responsible for initiating the tragedy 

and that what role was played by the appellant. 

As both the parties reached to the place of 

incident and as both the parties received 

firearm Injuries, so no ambiguity Is left that both 

tile parties were equally responsible for the 

fragic Incident As one of tiie party suppressed 

the injuries caused to the other, so the conduct 

of the complainant and all related, is not above
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board. Had the appellant not received an injury

that too on the most vital part of his body then

the report of the complainant and the death of

the deceased would have easily determined

the fate of the appellant, but as while reporting 

the matter in the shape of DD No. 20 the 

appellant did not conceal the material facts and 

he admitted that as he was fired at, so to save

his life, he also resorted to firing. The

investigating officer while preparing the site

plans also collected blood from the place away

from the places of the injured of the instant

case and he also explained that the place of

the appellant was pointed by the people of

locality. When the witness was questioned

regarding the distance of the appellant from the 

complainant, he disclosed that the blood was 

recovered 100 meter away, from the places of 

the injured witnesses. If, the statement of the 

investigating officer is taken to be correct, then 

at the same time we would accept the 

statement of the appellant regarding the firing 

made at him, by the complainant party. As the 

respective places were pointed out by the 

people, more particularly, the place of the 

appellant, so no ambiguity is left that the
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inddent was witnessed by the villagers, but

their statements could not be recorded for the

reasons best known to ttie investigating officer.

When admittedly, the appellant received a

serious injury, and when the matter was 

promptly reported, so we are confident In 

holding that the appellant told the whole truth, 

but the complainant suppressed the material 

facts. The Injury of the appellant Is the

determining factor and that would determine

the role played by the appellant There is no

denial to this fact that botti of the parties were

not residing near the place of Incident but their 

arrival to the spot is a drcumstance which has

Increased the anxiety of this court and we are

an)dou8 to resolve the same. The appellant In

his report stated that he lefttor the house of his

sister and that he was armed with a

Kalashnikov. He also admitted that on reaching 

to the place of Incident, the complainant party 

came on two motorcydes and started firing at 

him. In the same breath the,appellant admitted 

his role of firing and In our understanding he 

reported what he observed and he disclosed 

the roles played by both theiparties. When the 

place was not common to the parties, then this

1^9’’
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court is to see that who wot the aggressor and 

aggressed upon. As record is silentwho was
that who was present on the spot and who 

arrived thereafter, so the factum of aggression

cannot be determined and even the witnesses 

failed to convince. When such Is the state of 

then this court is under the obligation toafftdrs,

assess the roies played by both the parties, on

the basis of available record, and on the basis

and received. Theof injuries caused

the deceased and themotorcycles of 

complainant were produced after few days of

the incident and the same also confirmed the 

manner in which the incident occurred. Though 

the learned trial court burdened the appellants 

with the injuries caused to the complainant and 

his companions, yet. it failed to give justiciable 

reasons for the same. The learned trial court 

highly svmyed with ttie damage caused to 

the complainant party, but it failed to appreciate

was

injuries received by the appellant and it 

fetfied to take Into consideration the report of 

Had the learned trial court

the

the appellant 

appreciated the evidence of both the parties.

then in our understanding instead of rushing to 

acquit and rushing to convict, it would have
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done complete Justice to tfie parties. We could

not come across the reasons which

distinguished the case of die appellants from 

that of the complainant and even while

acquitdng the complainant and others the 

learned trial court ^iled to advance sufficient

and necessary reasons. The suppression of

facts by the complainant in his report is a 

circumstance which cannot be ignored and it

by itself is sufficient to question the credibility of 

the complainant and others.

The attending circumstances of 

the present case invite the attention of this 

court to sections 96, 97, 100 and 102 of the

13.

Pakistan Penal Code, 1860 (‘The Acf). We

cannot Ignore die intent of the legislature while

making these s^ons part of the book. As the

legislature was conscious of the like

circumstiinc^, so it took measures to protect

the one, who faces die like situation. The

wisdom behind was to extend the right to

protect one's self from an act of aggression 

and from an activtt/ which towards the end

would claim his life. Section 97 of the Act, is

unambiguous and it explains that to act in seif 

defence would not be an offence. For ease of

coyrt
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reference, the relevant section is reproduced,

which reads as follows;

97. Right of private defence of the
Every

person has a right, subject to the 

resblctions contained in Section 99,

body and of Drooertv:

to defend; First: His own body, and 

the body of any other person, against 

any offence af^cting toe human 

body:

Secondly: The property, whether 

movable or immovable, of himself or 

of any other person, against any act 
which is an offence falling under the 

definition of theft, robbery, mischief 

or criminal trespass, or which is an 

attempt to commit theft, robbery, 

mischief or criminal trespass.

The matter does not end here, rather the

Code has further explained in section 100, the

limits to act in self defence, so for ease of

reference section 100 is reproduced, which

reads as follows:

**When the right of private defence
of the body extends to causing
death: The right of private defence of 

the body extends, under the 

restrictions mentioned In the last 
preceding section, to the voluntary 

causing of death or of any other
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harm to the assailant, if the offence 

which occasions the exercise of the 

right be of any of Uie descriptions 

hereinafter enumerated, namely: -

First: Such an assault as may 

reasonably 

apprehension that death will 

otherwise be the consequence of 

such assault;

thecause

Secondly: Such an assault as 

may reasonably cause the 

apprehension that grievous hurt 
will oriierwise be the 

consequence of such assault;

Thirdly: An assault with the 

intention of committing rape;

Fourthly. An assault with the 

intention of gratifyng unnatural

lust.

Fifthly An assault with the 

intention of kidnapping or 

abduction.

Sixthly An assault with the 

intention of wrongfully confining a 

person, under circumstances 

which may reasonably cause him 

to apprehend that he will be 

unable to have recourse to the 

public authorities for his release.

0A
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The combined reading of the above 

sections ieave no ambiguity that the appeiiant 

acted in seif defence and the injury caused to 

him was on the vital part of his body, so In our 

understanding the appellant was deserving the 

extended concession, but the learned trial court 

failed to consider the most essential, and the

most crucial aspect of this case. Similar 

circumstances came before the apex court and

the same were answered, in case titled titled

Abdul Rashid Vs Nazir Hussain and 6

OTHERS (1971 S C M R 284), in the

following manner: -

“Although, the injuries on the 

persons of Nazir Hussain and Noor 

Muhammad were suppressed by the 

prosecution, this came to light 
because they had voluntarily 

appeared for examination before the 

same doctor who had held the 

post-mortem examination of the 

dead body of MehraJ Din. However, 

the injury No. 1 which was a 

contused wound " x1/8" xV deep 

extending upwards under the skin 

on the back of the head sustained 

by Nazir Hussain is on a vital part of 

the body, although it did not cause 

any grievous hurt. Such injury on the 

vital part of the body must have

©
^\gh Court
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caused a reason able apprehension 

in the mind of Nazir Hussain that his 

life was in danger or his body in nsk 

of grievous hurt. Accordingly, he had 

the right of private defence of his 

person which, under section 100 of 

the Penal Code, extended to the 

causing of death of Mehraj Din."

Though attention of this court14.

was invited to the statement of accused

recorded under section 342 Cr.PC where, the

appellant denied to have fired over the 

complainant party, but that alone will not be

sufficient, as on the very day of the occurrence

the appellant reported the matter and he 

explained the circumstances In which the 

incident occurred. The appellant from the very

beginning accepted the firing over the

complainant and others, but at the same time

he explained the circumstances which

compelled him to retaliate, If not then he would

have been killed, in our understanding the 

appellant travelled honesty and he did not 

suppress the injuries caused to the opponents. 

As in this case, right from the beginning the 

appellant accepted the firing made by him, but 

he also explained the circumstances which put
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him In the situation. In our understanding the 

courts of law, even by itself, can deduce the 

circumstances which put an accused to fire and 

from those circumstances the courts can 

presume that had he not fired, then his death 

certain. As in this particular case, the 

appellant in his report explained the 

circumstances and even the Investigating 

officer confirmed the same while preparing the 

site plans, so we are confident in holding that 

the appellant faced a situation where the only 

option left was to fire. This view is further 

substantiated by a celebrated judgment from 

the Indian jurisdiction reported as "Munshl 

Ram and others Vs. Delhi Administration 

/AIR 1968 SC 7021. The question whether an

was

accused can get benefit of the circumstances 

showing that he acted in his defence, though 

he did not take that plea specifically, the august 

Supreme Court of India held that:

••It Is well settled that even an 

accuseof, does not plead self 

defence' It Is open to the court to 

consider such a plead die same 

arises from the material on 

record..., The burden of 

establishing that plea is on the

D

peshJ'v/ar
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accused and tfist bufdBn csn bo
showingdischarged by 

preponderance of probabllldos In 

favour of that plea on the basis of
the material on record."

The learned trial court fell into 

while fixing the liabilities. Had it 

appreciated the essence of the matter, then 

there was hardly an occasion to reach to such 

a conclusion, ttie conclusion whidi is in conflict 

with the law on the subject. As the complainant 

and others were equally responsible for the 

tragic incident and, as many as four persons 

chased the appellant Gu! Shah Ail, fired at him, 

so ttiere was no option but to retailate. The 

appeliant succeeded in rescuing himself, but 

he could not succeed to avoid the danger and, 

as such, he received an injury on the most vitai 

part of the body. Though his seat of injury 

confirms his presence on the spot, but It 

explains that what he did, was done only to 

exercise his right of self defence. We are 

confident In holding that the learned trial court 

failed to appreciate this essential aspect of the 

so while appreciating the same, this court 

holds that the appellants deserve the same

15.

error

case,
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concession as was extended to the

respondents. The instant criminal is allowed, 

the impugned Is set aside and the appellants 

are acquitted of the charge levelled against 

them. They be released forthwith, If not 

required to be detained In any other criminal

case.

Now diverting to Cr.A No. 950-16.

P/2023 titled "Gu/ Shah All vs HaJ! Rahq &

others'* through which the appellant Gul Shah 

All has Impugned before us the Judgment of the 

learned trial court to the extent of acquittal of

respondents/accused HajI Rafiq, Tanzeemullah

and Adll, suffice It to say that both the parties

received firearm injuries, both the parties were

hurriedly shifted to the hospital in Injured

condition, more particularly, the deceased

Muhammad Imran lost his life in the same

episode, so no ambiguity Is left that the

presence of the injured witnesses and the

Injured appellant Is established on record, that

too when the appellant reported the matter In

the shape of daily diary No. 20 on the same 

day. As the injured appellant i.e. Gul Shah All 

reported the matter and did not conceal the

material facts, so no ambiguity is left that these
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were the respondents, who concealed the 

material facts from the investigating agency 

and from the learned triai court, as well. As the

appellant received a fire arm injury on the vital 

part of his body and as from the other side one 

lost his life and three received serious injuries,

so this is the uncertainty of events which led 

the learned trial court to decide the matter in

that manner. As the appellant Gul Shah Ali and

Ghous Ali are acquitted of the charge, that too, 

on the basis of suppression of facts and that

there remained an uncertainty as to who was

the aggressor and who was aggressed upon, 

so the benefit of the same has rightly been

extended to the respondents. The instant

criminal appeal is laddng substance, the same

is dismissed as such.

Above are the detailed reasons of our

short order of even date.

Announced
16.05.2024

JUDGE

‘Muhammad FIaz* TJ.B* Hon'ete Mr. Justice ismieq Ibrahhi. HCJ
Hon'ble Mr. Justice Sahibzsda Assdullah, J
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Q R G E R,i This ord^r wifi diapose-off the departmental'feI^|^^'^#^referred,p^^^ 

Cepstable Ghous Als'vWo. 3616 of
shen Dis^Hgt 'Officer, Mohmand, whereby;he was awSr3^4

15y.d?ted;'lf06;2022/:fe:^^peiiahtwas 

proceeded sg®tn§t >@t)arihiental!y on theVaflegationa^ thdt he while .pbsted at 
Station Ekkaghun^ m% charged ifi a case vide FiF^ No. 302/34/14§/_149-PPC Pohce

Station Ekkaghuhd WRo^ Mdhrflani
th^fSfere, proper departmental enquiry prpj:;eedipgs were, initiated against

Charge Sheet aiongwrth Statern^:. of then
investigation Officer. Mohmand Muhammad Riaz lhStjector waS nominated as Enquiry 

Enquiry Officer after fulfiiiing codaNdqhdmie^ submitted his findings to th^ 

Mohmand, wherein, he has recommended the deiinquent

i

I
i,

I11*
.f

i

k «,►

n

■!? him. He- was fasued
1

Ouicer. The 

then District Police Officer, 
Officer for major punishment. 

He was served with Final Show Cause Notice but failed to submit hiy
f -a ■ ■1 reply.

deririqiient OMceriVwas 'awarded.
No. 1568'dated 13.06.2022 by the thei;

in the light of above, the 

runishment of dismissal from service, vide OBu »>
District Police Officer, Mohmand.

Feeling aggrieved from the order of the then District Police Gfficei,

Mohmand, the appellant preferred the instant appeal. He was summoned and-hparo m
/

person in Orderly Room held in this office on 21,08.2024.
From the perusal of the enquiiy fjle and serviM record of the appellant, it 

hi been found that allegations leveled againstthe appellant have been proved beyond 

a^rUhadow of doubt; Moreover,, tha involvemeht of appellant in this heinous cnmmEi
his conduct- Hence, the retention of appellant cr; Polrce

I
h

r
i

is. Clearly a stigma o?s 
Department wili .stigmatize the prestige' of entire Police Force as- instead of tighhoo 

hs has himself indulged in criminal activities. Hence; order passed by ihe
not warrant any interference. Besides the, above, the 

belated stage by filing instant appeal which ii-

crime
competent authoilty does 

appellant approached this forum at a

1

3

•t.
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OKKICICOKTIIIC
INSl’PX I OR (JKN1CRAL OF POLICE 

KIIVRKR PAKIITUNKIIWA 
Central Police Office, Peshawar.

/24, dated I’cshnwnr the I ^ /2024:)7AiNo. S/

To: The Regional Police Officer, 
Mardan.

Subject:

Memo;

REVISION PETITION.

The Competent Authority has examined and filed the revision petition submitted 

by l-.x-l-C Ghous Ali No. 3616 of district Mohmand, against the punishment of dismissal from 

service av?ardcd by DI’O Mohmand vide OR No. 1568. dated 13.06.2022 being badly time 

barred.

The applicant may please be informed accordingly.

/
(AFSAR.IAN)

Registrar
I'or Inspector General of Police, 

, Khyber I’akhtunkhwa Peshawar

!

Imi

SfA
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/
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fiiii OFFICE OF THE 
DISTRICT POLICE OFFICER 

MOHMAND tribal DISTRICT AT HQ GHALLANAI
Email; dpomohmand@gmail.com 

Phone No: 0924-29n]79

2

-
t-

Fax: 0724 29lX)56 ^3"i
y

'i' /Legal 
Dated %f /07/2n24
No.

'I o: The Regional Police Officer, 
Mardan

Subjects APPEAL FOR RE-INSTATEMENT OF SERVICE TN RF.SPF,rT OF FC G.HATS 
ALI N0.36jf. —

Memo: -

Please refer to Endst: letter No.2026/ES'dared 22.07.2024 on the subject noted above.

The requisite comments as asked vide above cited litter is as under please.

It is submitted that_FC Ghaus Ali No.3616, while posted at Police Station Ekkaghund 

charged vide FIR No. 68, dated 25.07.2021 u/s 302-34-148-149 PPC by Poiice Statioii Ekka Ghond 

(Copy enclosed vide Anx”A”)

was

I
I’d scrutinize the conduct of the delinquent official, he was issued charge .sheet together wiil i 

statement of allegation & inquiry was entrusted to Investigation Officer vide this office letter No. ! 643

46,''PA. dated 28.07.2021. . The inquiry officer after fulfilling all legal and codai formalities, the ahcfic i 

.consl':!bie was found at fault ard recommended lor Major Punishment. (Copy encl.i&c-dwas
‘•r

Final show cause notice was issued to the delinquent officials vide this office S'i^\ h.t, ;; 

16.02.2022, however, the he failed to submit his reply in Final Show (Copy enclosed vide An%. ’'r—.

Based on the above, being competent authority and in exercise of power ve.?ted under the Khy|-,ei 

Pakhtunkhwa, Police Disciplinary Rules 1975 (as amended in 2016, he was awarded Major 

Punishment of Dismissal from the service vide this office Order No. 1589-91/PA dated 1 G06.20:;:' 

(Copy enclosed vide Anx”D”)

His service book is enclosed for ftirther necessary action plea.se

(

Bird<*' *
A5; /

mailto:dpomohmand@gmail.com
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BEFORE THE SERVICE TRIBUNAL 

K.P.K.PESHAWAR
f.
K

Service Appeal No. /2024

Ghous All S/o Kimkhab,
EkkaghundDistrict Mohmand)R/O Karari Machini District Mohmand. 
...................................................................................................Appellant

(Ex-Constable Belt No.2195,

Versus
I

1, ------- Secretary KPK,•/

. ir.

- -khtunkhwa Peshawar.

. Inspector General of Police, KPK, Peshawar.

. The Regional pohce Office Khyber Pakhtunkhwa District 

Mardan.

. District Police Officer District Momand Khyber Pakhtunkhwa.

........................................Respondents

Application for condonation of delay

Respectfully Sheweth,i

1. That the appellant was serving in Police Department as 

Constable Beit No.l78 Police, Mohmand.

2. That the applicant is illiterate person and belongs to 

backward area of District Mohmand.

3. That die applicant had no knowledge about the limitation of 
departmental appeal and procediue.

4. That die applicant was arrested in the case FIR No. 68, U/s: 
302324,427,34 PPC, in police Station- of Ekkagjiund District 

Mohmand, and the applicant was also serious injured, he 

arrest from Khyber teaching hospital (KTH) Peshawar.

5. That the appUcant was convicted and sentenced 

12/05/2023, and the applicant assaOed his conviction 

and sentence before the august Peshawar High Court 

Peshawar vide Cr. Appeal No. 942-P/2023 which has 

been allowed on 16/05/2024, and the appellant 

released on 21/05/2024,

on

was
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6. That the applicant was released from jail on 21/05/2024, and 

he is not go to his home for few months due to his enemies.

7. That after released from jail the applicant was in shock 

and weak.

8. That frie delay in submission of the departmental 

appeal was not calculate rather due to the health of the 

applicant as the remained in jail for 2 years, 9 months 

and 26 days.

9. That in this way there is a delay in a one months in 

departmental appeal and the application u/s 5 of limitation 

Act has been filed along with memorandum of appeal.

It is therefore for humbly prayed that on 

acceptance of this condonation of delay 

application may kindly be accepted and the 

delay may please be condoned to the great 

interest of justice.

1Appellant sThrough:
ASTAHOR ULL

Usm^ Ull^
Dated; 24.10.2024 Advocate High Court, Peshawar

(ASC)
&

Affidavit

It is hereby solemnly affirm and declare on oath that all 

the contents of the instant application are true and correct to the 

best of my Knowledge and belief and nothing has been 

concealed intentionally from this Honourable Court.

Further is solemnly affirm that I got knowledge of the 

impugned order on 0^7/2024, when my brother namely Gul 

Shah Ali visited the office, I have not intimated about the 

impugned before
i

Deponent
Ghous Ali

CNIC# 21407-4752479-3
,v'
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