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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN.KHUWA

In Refto

. Service Appeal No, 2\335 /2024

Shah Rome son of Amer Zada, PSHT (BPS-15) ' .

.Mohallah Bakhta, Tehsil Batkhéla, District Malakand .

L sreesmsanesienenns Appellant
"VERSUS b

1) Ser:retary to Government of Khyber Pakhtunkhwa, Establishment Deparlmenr, Civil

Secretariat, Peshawar

2} Secretary to Government of Khyher Pakhtunkhwa Elementary and Secondary
Education Department, Cwﬂ Secretariat, Peshawar

3) Director Elementary.and Secondary Education Department, Civil Secretanat Near
MPA Hostel, Peshawar

...Respondents

RESPECTFULLY SHEWETH:

1. That the Respondents Department appointed the Appe!lant as Primary School Head
Teacher.

Copy of Appeintment letter is annexed as A_nnmm_a
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That as pcr Khyh:_r Pakhrunkhwa (Appointment/ Promation/ Transfer] Rules,
1989, as well as in other slster services of thi other Provinces and Federation as

well, avai!lng of promotion by the emplayees is always aptional and the'emplayees

as a matter of right may avail or forcgn thcir promution and the next employee in
seniority list is to be promoted. . . _

That some employecs spccif“c::lly have I‘nrcgnne their promotion as they could not

.serve In the areds where there is no. facility of accommeodation and .no houses of

their elders arc available to look after them in- far-llung and solitary mountainous

hard arcas, and as per Section 25 oF per KP Civil Servant Act, 1973, rules to the -

extent of terms and condition is framed by the:Chief Minister and such: promotion -

rules are not made appficable with retrospective effect. The rules framed are
published in the Gozette notification. and part and parcel of KP Civil Servant
!\ppointmunt. Transfer and Promotion Ilu!cs 1589. .

That Government of .7 without fnllowlng the rules position mentioned in Para 6
above 'promulgated Notification No. SO- {Policy) E&AD/1 3/2020, “dated
06/08/2020, communicated to Respondent No.2 vide letter: dated 06/06/23
whercinit has been made- mandatory to the employees to avail the promotian,
nthcrwu:c, disciplinary action shall be- cakcn agalnst thc cmployees. e Impugncd
Notlrjtinn is reproduccd as under:- . .

I
comply with. promotion order of the competent authority
or try to evade promotion through different means shall
" be’ proceeded against under Khyber Pakhtunkhia Civi)
Scrvanm (Eff‘ciency Discipling) Rules, 2011, pleasn

That as per uortiatlon Nu SD (Palicy). IEI)AI]/I- 3/2020 dated 06/08/2020 I.‘ne

‘right of fercgoing ‘af promotion was withdrawn*and the Government of Khyber

Pakheunkbwa Esmblishiment Dcmrtmcnt (Reguldtion Wing) defeted Rule 7(5) in
the Civil Servants [Appointment,” Promation and Transfer} Rules, ‘19[!9 vide
nul.lf'callon no SOR-VI (E& AD)/1-2/2020 dated 06-[]8 2020. .

- R e e "Furthcrmorc, tlmse o!'ﬂccrs/ofﬁclnls who do “nat -

Copy of impugned notificatioh No. 5D (Policy) EV AD/1 3/2020 dated 06/08/2020 -

is al.tachcd as Annexure B

That the lJtrectnrate of Elementary. & Secondary Education Khyber Paichtunkhwa
Peshawar , asked, for guidance- regarding detefion. of Rule 7(5) in. Khyber
Pakhtunkhwa Civit Scrvants (Appointment, Prémotion and Trnnsfcr] Rules; 1989 In
respect of which the respondent No. 1 vide its letter No. SQ{Policy) E&AD/1-
1/2020 dated Peshawar the Jupe. 06th, 2023 dirccted the respundcnt No 3

L

fDivectorate of -k dementary & Secondary Education) that Rule 7(5) in the Khyher -
I'ﬂmlmn!chwn Civil Servants (Appointnenl, Promotion and Transfer). Rustes, 1989 ¢

hps been deleted vide notificstion dated 06-08- 2020 and therefore, no provision

exists to decline or forgo promotion and it is ohllgatory upon every civil survanr 0. .

-ll..l.’.'(.pt primotion under every condition. T )
Cupy of If'pugncd l.cttcr dated junc 06th, 2023 Is attachnd as Anpexura C

That therealler the mr.etlng was alse held in the. uchc of Addidenal Secretary
Iistablishment on 06-07-2023 in which it was dectded to examine the case properly

.and submit a seif-contained/ cnnco]idated case for onward' submission’ to the
. Establishment Dcparl‘men[ for further necessary action.

Cupy ofM;i\utcs of Meceting datcd 06-07-2023 is attachr.'d as &_[mg}mﬂ.‘_ﬂ

‘fhat the. Ilcilpondcnt No.3 {-c. Birectorate nf Llnmcntary & Sccondary lducation
hl;ybcr\j’qlt tunkhwa* also wrotc a letter: to the office of Establishment &
Administrativé ' Department: vide No SO{Primary-M). E&SED/2- 2/Appointment

Ruie/2023 dated 23-08-2023 to reconsider the amendment made in Khyber .

)
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L2

Pakhtunkhwa Civi! Servants (Appointment, Promotion and Transfer) Rules: 1989 as
it had negatively affected-a large number of tedchers and especially fem:.lle teachers.
Copy of LLm:r doted 23-08-2023 is attached as ﬂmmg_;

Ihnt the’ rcspondcnt vide lts lcttcr datéd 07th of September 2023 directed the
Directorate of Llcmentary & Secondary Education’ Khyber Pakhtunkhwa that
accessary guidance fias alrcady been provided to the department and therefore no

.provision exists to decline or forgo promotion and-those teachers who do not

-~cqmply with’ the’ promation grder “of-the competent authority or try to evade
promotion through different means shall be proceeded under the Khyber
. Pakhtunkhwa Civil'Servant (Effictency & Distlpline) Rules, 2011.

(npy ofln.pugn‘cdjettcr dated 07- 09- 2023 is attached as amlgxm:e_[

AL 10"‘ That the pctiduncr feeling aggrieyed, Rled Representation to the respondents in

L8

11.

e

a,

tl.

__person, and dlso approached to respondents through APTA President but the
gricvances of the appclant-have.not so far heen redressed. «
Capy of Representation agalnst the said notilication is annexed as Annexurc G&H

Fhat Fceli{m agaricved from the letters dated 06-06-2023 and 07-09-2023 and thie
“deletion of 1Lule 7(5) in the Khyber Fakhtunkhwa Civil Servants (Appointment,
Promotten.and I'ransfer} Rules, 1989; the' petitioners' filed this Hence, the Instant
scrvice appeal is filed on the following grounds -

GROUNDS:- e

That as per various judgments itis Lstabllshed and settled principle that executive

.nutifications canitht be glven retrospective offéct. A valid Natification which confers
* rights s olways applicable with prospettive effect, ‘however, If an amendment
.naotification that -adversely "effects ‘the interests of the.cmployees ‘or causes

disadvantage to the employee {s ‘not renable in the -cyes of law. The notificatlon/

.guidance dated 06/08}2020 06/06/2023 are Iiable to be set-asfde.”

That:there are no terms and conditions of scralce mentioned in the appnintment

order of, tHe appellant wherein, availing ef promotion {s mandatory. It is further

submittéd that employees in the past, have foregone their promotion along with

their posting. It is submitted that when domestic and other. perscnal issues @o not -

permit the employces/appellant to avail the promotion ‘order and in that case, the
cmplnycm who farcgone their prumotlon were allowed-not to avail the promation
furap eriod’ or 04 years and on second refusal the employees were' bermanently

debarrdd from availing the facility &f promotion during their entire servite. Hence

the employces himsélf/herself forebear agonies of foregoing their promotjons. As a

- result, fundor fo theappeliant according to the. ‘order of scnlnrlty cum fitness are

grante promation to’ nextrank, ' N

lhat as per Civil Servant’ ]aws prowotion is a kind of appointment which is always
optlonal to get prumotion or not, hence the Impugned notification Is vold, illega) and
againstthe law and the same to the extent of the appellant is liable to be sct-asuin

-

“Thot it is further submitted. that on. accuunlf of grant-of promotion, some employees

who are suffering from' severe medical zilment -or facing -acute domestic issues
cannot avail promotion with transfer In other areas, therefore, no employec can be
compelled to accept the promotion compuisorily which is not beneficial to the
employee but ifan cmployee does not avail and get benefit of her promation it must
he optionat for the employees as to whether to avail or forego the benefits, Any
promotion without willingness uf‘cx:nploycc ts iHegal and liable to be setnside.

.+
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That non-dvailing of promotion and forcgoing thercof does not cause loss to the
government exchequer and in consequence of foregoing promotion, pave way to the
next employee in seniority, aspiring for promotion could be promoted.

That thgimpugncd promotion Naotification dated 06/08/2020 commugigaled on
16/06/2023 is perverse, discriminatory, against the law, pungent artd is & blunt
hlow ofhammer on the rights of the appellant t is not out of place to mention here
that thc{::ppr.llant are-teachers and have to look after their children as well as aillng
dependent family members and In these circumstances in the presence of impugned
Natification-dated 06/08 /2023 communicated on 06/06/23 would nat be able to
serve in Lthe department and which shall amount o the snau:hing of bread and
hutrer of the pnor meluyees

It is, therefore,. humlily prayed that on the acceptance of

the instant Service Appeal; the impugned Notification bearing

No. SO (POLICY) E&D/1-3/2020 DATED 06/08/2020, communicated
to Respondent No.2 by Respondent. NO.1, vide fletter’ dated
06/06/2023, may please be declared and ordered to be struck
down being Void, Ultra vires to _iha Caonstitution of Pakistan and
against the fundamental principles of natural justice.

t- is further prayed that no penal action as proposed and
envisaged in letter dated 06/06/2023 may be declared as
unlawful, illegal and without having any legal effect.

Any other relief, which” this honorabte Tribunal deems fit -

a'gu'i proper in the circumstances of the case, may aiso.-be
granted to the appellant. '

AFFIDAVIT: S

-y

LR - ) Appellant

I, {the appellant} solemnly declare
it the  contents  of  forepoing
apphaation are true and correct to the
best of my knowiedge and belief and
nuthing has ben concealed therein |

(reun this tonourable Court y
L gqm-ﬂ/‘ it

Y N Deponent

Through
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K . BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CMNo_____ -Pof202¢ . et
InRefto | . .

Service Appeal No? 2024 - - S

- S T ShahRome{
. VERSUS

Secretary to Government of Khyber Palhtunkhwa, & others

L4
= -

APPL]CATION .FOR SUSPENSION OFQ{IMPUGNED NOTIFICATION K
BEAR!NG‘NO SO [POL]CY] E&D/1-3/2020 DATED 06/08/2020,
COMMUNICATED TO. RESPONDENT NO 2'BY RESPONDENT NO 1, VIDE .
'-LETTER DATED 06{06/2023 TILL THE FINAL ‘DISPOSAL OF CASE IN
HAND.

+

“

" . Respectfully Submitted:- - ‘ " o ]
' 1, That the instant- apphcation may be treated as- ‘part and parcel of servlce appeal of
_ the appellant. _ -

s: * “ LI ¢ [
' : . 2. That the appellant has brought a good prima faeie case and balance of convenience
* ’ - also lies in favor ofthe appellant.

gt r'-t"—

- 3 "I‘hat there is Ilkelihood success of the appellant in the lls. And {f the notification
. bearing ‘No. Sg° {Pollt.y] E&D/l 3/2020 Dated 06/08/2020 communicated to

suspended the appellant would suffer lrreparable loss.

4 _That valuable rights ul'the appellant is lnvolved in the case.

In view ‘of the reasons,. it is humbly requested that the notification bearing No So
[Pnllcy] E&D/l 3/2020 dated 06/08/2020, cornmunlcated to ‘Respondent No.2 by
Respondent No:1, Vide Letter Dated 06/06/2023 may kindly be suspended ) the final
dispnsal of tile mam appeal in hand.

L]

5

- - . Appellant
e | AFRDAVIT Through

' | [the appellant} do. hereby solemnlv
stated on.oath: that the contents of

Muhammad Muazzam Butt
. Advocate Supreme Court

fcregolng applleatlun “are true and - A
| carrectto the best of my. knowledge | : W
{.and bellef and nothing has been « ., 7 Muhammad Adeel Butt

~concealed “thereln ‘this -Hondrable Advocate High Court
Court. N

+

ReSpondent NuZ by ‘Respendent No.1, Vide ‘Leteer Dated 0610612023 is not .

&,

LAyt
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‘ . ; _ GOVERNMENY OF-
’ . . : KHYBER PAKHTUNKHWA ° )
- . . + ESTABUSHMENT DEPARTMENT ) .
' (REGULATION WING) . . .

NOTIEICATION
Dated Peshawar the, 06/08/2020

in exercise of the powers confemed by section 26 of lhe Pakhtunkhwa Civll Servants nct, 1373[Khvher
Pakhtunkhwa Act No XVill} the chief Minister of Khyber Pakhtunkhwa Is pleased to direct that in the
Khyber Pakhtunkhwa Civil Servants [Appnlntment Promotion and.Transferl Rules 1989, the follnwmg
further amendment shall be made, namFI'f"

‘ ENDMEN
‘. * Inrule?, suh'-ruler[Slshallbedeletg.d.-‘ . . . : : e .

..

SR LT ' : CHIEF SECRETARY
’ ) . 2 GOVERNMEN‘I‘ DF THE KHYBER PAKHTUNKHWA
* R " )
" (ANDS): & EVEN DATE )

t « ; .

Copy is furwarded ta

addulunal Chﬂzf Secretarv. Govt of Khyber Pakhtunkhwa Planntng & Dm[opment Department}

The Sentor Member Board of Revenue, Khyber Pakhtunkhwa.

All Administeativi\Secretarias to Govt of Khyber Pakhtunkhwa,

The Principal Secretary to Governor, Khybar Pakhtunkhwa, .

The Principal Secretary to Chlef minister, Khyber Pakhtunkhwa
_ All Divisignal Commissioners in Khyber Pakhtunkhwa.,. -

All Heads of Attached Departments in Khyber Pakhtunkhwa

All Autohomous/Semi Autonamous Bodies in Khyber Pakhtunkhwa.

All Deputy Commissionars in- Khyber Pakhtunkhwa.’

10, The Reglstrar, Peshawar High Cour, Peshawar. R -

11. The Reglstrar, Khyber Pakhtunkhwa Service TRbunay; Peshawar

12. The Secretary, Khyber Pakhuinkhwa Public Service Commlssian, Peshawar.

13. The Deputy Director {IT), ERA Department.
“14. All Section Officers in Establishment & Adminlstration, Department.

15."The Section Offi cer{ Admln], Administration Department with the request to an’ange 20 gazette

. copies. . , : .

16. The Careraker, Administration Department. : ’
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A meetlng regarding the subject mattnr was :

* the Chairmanshik of Additional Secretary Establishmont in'Ms affies, The fallowing sttended
' 2

ATION ‘SUBMITTED_ By

ACHERS ‘ASSOCIA
L THE CIVIL SERVANY {APPDINTV
: ; ;

.

ON_KHVYBER PAKHTI

VR AZIZ UlLaY

E! FROMOTYIO

HHIVA

held on 05-07-2023 ot 11:00 AM under l

Si) | NAME | . DESIGNATION .
1§ Mr. Fozal Warld Qeoputy Director Estoblishment of Directorate Elementary &
_ Secondary Education Degartmant
2§ Mr. Axlz tilish Provinctal Peestdent All Prifiary Teachers Assoctation:
Khyher Pakhtunkhwa LI
3] Mr. Rafagat Uliah General Secietnry APTA Peshawer .
4 Muhammad Ishag /| Sectlan Office; (Primary) ERSE Department Civil .

_{ Sezrataral Khyher Pakhtunkhws Poshawae

2 The,meeling started with recitition fram The Holy Gujan. The chatr welcomed tha
participants. Tha Deputy Dlractor {Establishment) af Dirertomte of Elemontary & Sacundary
Educntion briefed theforum regarding aganda ttem In datali, .

.

t %
3. After throadbare discussion It was decided thut Directorats of ‘Elementary & Secondary
Education  Qepartment moy examinn the caso propery .ond” sybmit &  sali-
oontained/ronsoltdated case far onward submissian to Estabfistiment Oepartmant for further

necessary actlon, . ) —
- - I'- - . . - " .
1. Themaeting ended tith 3 vate of thanké from the Chalr. _ ok
{Mr. Faz;l-WaE;IQi . " 2 R — .
Oeputy Directar-1 : :
E&SEDopartment = .. .- - | ¢ Ty
Provinds! Prestdent
All Prmary Teochors Association :
Khyber Pakhtunkhva
 (Mr. Rafagat Ullah) | - St
General Sacretory APTA - .
Peshawar .
{Muhammad lshag) T
Sectlan Officer (Pimary-Mole) . )
E&SE Department ‘ L v ..
. . . ' = v -
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| GOVERNMENT OF KHYBER PAKHTUNKHWA .

s EsraﬁplsnhfgmwgnEpgl{TME_N*i" L e
_ "No. 80( Policy)E&AD/1-32020. -
Dated Peshowas-the September 07, 2023 e

A ’ ' ") Q
< . ﬂ\gSecremrymgnvemmgm of Khyber Pokhtunkhwa, |, - . S - LT oy ’
Elementuy & Secosdary Educnlion Depastment. 3 e T - - N
Subject: - '*TION OF. : ) v« vl , —
 KHYBER PAKHTUNKHWA \CIVIL SERVAN . -
. .\ IRQMOTI TRANSFER) RULES, 1989, * . ' . '_ .S
Dear Sir, B v ;o . - K e ’ ‘ Lo . R E,ju-_’
o §e | ‘am dirtcled 10 sefer to yowr Jeer No. W;’E&SEDE- L . N
.EIA!:pumlngl-RulellE] doted 23.082021 ap the subject noted sbove and’ lo siaie ihat -t Lol § ~
. negessary guidance has alnudy been wendered to your good office vide this department fetier of” Lo - § I
- even No. dated 06.06.2023 {copy encinsed)., \ L S B
. ‘ S L " Yowsfahfdly, . P g. —
. _s:o * "—"-""—-——\_. ) ; 4 :;
Erdst. Of even No & daic L \ } ~ ;
Copy !'nrt'.l-a:dcd'-:‘o-Lhc:-" B
) 1. PS to Special Secretary (Reg). Eswblishment Deporiman. .
2, PAip Addil jonal Seeretary (Rag-11)- E_s1nl::l‘:;hmi:m Deperunenl.
3. S to Depay Secretary (Pulicy) F.ﬂnhli.rlhgjmdl Oepartwent. .




t

. Teo,

3

Naoexue -

1} Secretary to Government of Khyber ‘Pakhtunkhwa, Establishment Department,
Civil'Secretariat, Peshawar

. 2) Secretary to Government of Khyher Pakhtunkhwa. l‘lnmenl:ary and Sccnndary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary fducation Dcpartment

Slr{ Madarrr- .

Your lionorable authority promulgatcd Notification "No. SO [Pultcy] I&ADII
372020, dated 06/00/2020, communicated to Flementary & Sccondary Education vide
leuer dated 06/015/27 wherein It has been pade mandatory to the nmpluyecs to avail the
promotion, otherwlise, dlsciplmary actlon shall be taken against the employees. That, as por

. “,Julllhr:llmn No. 81 (Policy) /EDAD/1- 372020 dated 06/08/2020, ‘the right of forcgoing of

proniation was withdrawn and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(S) i the 'Civil. Servants [Appdintmem
Pramation and Transfer) Rules, 1989 vide notification no SOR-VI (E & AD}/1-2/2020 dared

06-08-2020. That the Dircctorate of Clementary & Sccondary Education- Khyber -

Paldhwunkbwa Pd.haw':r asked for guidance regarding defetion of Rule 7{5) in Khyber
fukhtunkhwa Civil Servants (Appeintment, Promotion and 7 ransfer) Rules, 1989 in respett

of which the Establishment Department vide its letter No. SO.(Policy) E&AD/1- 3/2020 -

dated Peshawai™the June 06th, 2023 directed the. Directorate of Elementary & Sccondary

Education. that Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants {Appointment,-
Promotion and Transfer) Rules, 1989 has been deleted vnlc nutlﬁcnttun dated 06-08-2020

and therefore, nu provision exists to decline or forgo promonon and it ts obligatory upan. -

cvery cdivil servant to accept promotion upder cvery conditon. That Directorate of
Klementary & Secondary Education Khyber Pakhiunkhwa also wrote a letter to the office of
isiablishment &  Administrative. Department  vide No SO(Primary-M} E&SED/2-
2/Appuintment Rude/2023. dated 23- 0Y-2023 to reconsider- the' amendment made in
Khvber Pakhtunkhwi' Civil Servants (Appointrient, Promotion.and Transfer): Rules, 1989
as it had negatively affected a large humber of teachers and. cspccialiy female teachers. In
the meanwhile, the department vide its ctter dated 07th of ‘ieptcmher 2023 dirccted the
Ouwcorate of Elementary & Sccondary Lducation Khyher l’akhmnkhwa that necessary
guidance has already been provided to the dcpartment and: therefore no proviston.exists to
decline or forgo promotion and those teachers who do not comply with the promation
order of the competent autherity or try to evade prum‘otiun through different means shall
be proceeded under the Khyher Pakhtunkhwa Civii Servant (Efficiency & Dimpllnc] Rules,
20n1,

it is, therefore, humbly prayed that on the acceptance of

" the instant representation; the Notification bearmg No.. SO (POLICY)

£&D/1-3 1-2020 DATED 06)08!2020 communicated to vide Ietter dated
DGIOGIZDZS’ may please be declared and ordered tn be ‘struck down
being. Uold,] Ultra vires to the (:onststution of. Pakistan- ‘and agamst tha

~ fundamental prmcnples of natural justice.

< Daredl ﬂ]jzznz,} . L. _‘.- W ,,

SHAH Rome -

-" P«SH’\“

"

10 AmER 7_'19{)9

"l:-
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. l. Lzamed counsel for the appelinn present,
- f { L
. U "
2 clet s peo-pdmission antice b cisseed e the
Cryspondenis - thronghe TC8 Gor
’ ." ‘ . . ..
repdviemmnents, Appellnt is doeeted 1o sdepood T8
. $ 4
t:.\‘ru:nsus. within e diws. Ta come up  for
H Y
-u.pl}-m mnents s wedl oo 1\rchmu| 133 lu.nmu- on

HLO0, 2024 b S5 given 10 karned coansel

. ! “ .‘I
tur the appellont, Y
Tt e a o .
. 3 .
'lls.l Atangwith | the scrvice :npp!:al there s an

Emnlicd:iun for suspemsion  of :\'_ntiﬁl.:m.im}_ datedd
Lo N T
U6.06.2023 nnd leuer dated 23.08.2023 il ‘the finu)
T . 3 i
. dispasal of mzin senvice appeiy. In I}lu measnwhile, no
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BEFORE THE SERVICE_TRIBUNAL PESHAWAR

...‘

s SM-H KOME
P j oo VEISUSI. "_'.!‘.-'; ‘.;_-;I}*. .... oy .
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Gtwcru_mcntl)rlcp &othePs . BRERRL . .
. A it oS e. .- 7 Respondents

"1 (the Appellant)

do herehyappnintnnd Tetain | P . -

oy

to act and appenr for me'in the abuvc Su:t and on my bchall‘ Lo condul:t and prosecute (or

defend) the same and il pmccedmgs that may be l:aken‘ln respel:t of any, petiian

connected with the same or any dccrcc or, nrder pnssnd thcrcm and Apphcatlnns ‘for review

tn fic and obtain: retum of ducuments and to represent me{us and to take all necessary -« -

steps oo my/uur behalf{n the abnve mqttcr ’ .

=

- e : - .
v

agrueto r:til'y all acts dnne by thc afuresa:d ndvocatn In. pursunnce of l:lus Authorlty
¥ 3 i

Cew U APPELLANT.

MUH
Advociit
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