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FORM OF ORDER SWIIET
Court of

t 2395/2024Appeal No.

Date of order ‘ 
proceedings

Order or other proceedings with signature of judgeS.No.

i
12 31

08/11/20241- 'i'hc appeal of Mr. Paivi Khan presented today by 

Mr. Nadir Khan Roland Khel Advoeale. It is fixed for 

preliminary hearing before Single Rench at Peshawar on 

22/11.2024. Parcha Peshi given to coLinsel for the appellant.

Ry order of the Chairmanf
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BEFORE THE SERVICE TRIBUNAL, KP PESHAWAR. 1
i

t

Paivi Khan SCT «te. 
Appellants

VERSUS ■ Secretary Education KP etc.
Respondents ;

(s
is

INDEX;

S. No. Description of documents j Annexure Pages

Memorandum of service appeal and condonation 

application

1

*->Copy of notification endorsement No. 4129-4228 dated 11- 
09-1997 (selection grade)

Copy of notification No. SD*FR)10-22(B)2dp5 dated 01-10-

2 A

4
%

3 B 10-11
2007

Finance department No. FDE/(SORR-1)2-123/2013 dated 

07-02-2014

4 C 12-13

I

5 Departmental appeal D 14I
Civil Petition No. 1353-L of 2023 dated 12-09-20246 E 15-21

A• •• ^
VyakalatNama T7 22

4.

Appellant

Nadir Khan Beland Khel 
Adwuuulo Hlgii 6ouia 
Cell 6yo'l-832i929

■Through:
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\BEFORE THE SERVICE TRIBUNAL, K.P.K, PESHAWAR.
* . \ 'I

»•

(•
(

Paiyi Khan SCT Government High,School Sabir Abad District 
Karak (Retired)
Selection Gradd Notification No.’ S.No. 24/159

Appellant

VERSUS
I ■■

1. The Secretary Educa.tion Government of KP
2. The S'dcretary Finance Govemrhent of KP ;. - . ' - V •
3. The Director Elemeptary & Secondary Education KP Peshawar

Respondents

i •

•V;V.
y

I , t

1

>

SERVICE APPEAL Ul^ER SECTION 4 OF THE KHYBER 

PAKHTUNKHWA service tribunal act 1974
i»

»
Respectfully Sheweth:-

. Facts giving rise to the present appeal are as under:
.''h ' ' I

Iy.
'1;,-That the appellant was serving against the posts of SCT in Education 

Dep^tmerit'and was awarded with selection grade vide No. 4129- 

4228/S.Grage/CTs/III-AD dated 11-09-1997 at Annexure “A”

3

2. That the post .of CTs were upgraded jin BPS-15 .in the same scale of 

selection grade,in the year 2007. (Annexure “B”)

3. That the appellants have already bem received one, increment after
awarded with Selectic-> Grade 1997, but one increment of the post due 

to upgredation -is still anwaited already allowed to the appellant by the
KP Government No. FD(SOSR-1)2-123/2013 dated 07-02-2014.

■' 'I :

(Annexure “C”) :

.1
4. That departmental appeal is annexure “D,

i
:
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1.I

1
5. That as per the Supreme Court of Pakistan decision in Civil Petition 

No. 1353-Lof2023 decided on 12-09-2024, stated pension constitute 

of action. It has been consistently held by this court 

that claims constituting payment of lawful dues constituted a recurririg 

of action ^d delay, if any, Woiald not automatically vitiate,a 

claim Reference may be made to "the case of Abdiil Jabbai* V/s- 

. Pakistan Railways 2018 PLC (CS) 375. (Annexure “E”)
. I , ^

recurring cause

• i
cause

In view of the above facts and grounds, the appellants are submitted 

their humble request before the Honourable Tribunal to allowed this 

service appeal.

Any other efficacious remedy may also be granted in 

appellants.

I ^

favour of

{

TNTF.RTM RELIEF:
I

•By way of interim relief the respondents provisionally by allowed to 

benefit of the notification dated 31-12-2013 till finalextent the 

disposal of the above service appeal.
■

Appellant

^ Nadir Khan Belancl Khel 
Advocate High Court 
Cell 0301-8321929

Through:*

1
I

Affidavit:
I, Paivi Khan SCT, do hereby affirm ^d declare 
on oath that the contents of this appeal are true ^d 
correct to the best of my knowledge and nothing 
has been concealed. ^

u i

»

/
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«EFORE TITE SERVICE TRIBUNAL, K.P.K, PESHAWAR.

I

Paivi Khan SCF etc. 
Appcli.ints

VERSUS Secretary Iklucation KP fir. 
Respondents

SERVICE APPEAL

AIFIPAVIl-

I. aivi Khan SCT GPISS Sabir Abad (Karak), do hereby solemnly affirm 
and declare on oath that the conlcnts of Ihc instant appeal are true and.corrcci to 
the best ol my knowledge and belief and nothing has been concealed from this 
Honourable Tribunal. > I

♦ • N

, ■ ^

fD {1\ DEPONENT 

I Gl^VamrAbad (Karak)
.AcTj-r«/f Notary PuMjc t«>tia{t

I
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BEFORU THE SERVICE TRIBUNAL, KP PESHAWAR.\ • . \\

/2024Service Appeal No.

Secretary Education KP etc. 
Rcspondcnlf-

Paivi Klian SCr etc. 
Appcll.-iiits

VlUiSLIS

\

APPLICATION FOR CONDONATJQN OF DELAY
t

Respectfully Sheweth: ^
That appellant has filed the accompanying appeal which is yet to be fi.\ 
for hearing.

2.. That appellant aiongwith others filed W.P No. 413-B of 2016 before the • 
Hon'ble Peshawar High Court- Bannu Bench which was disposed vide 
order dated 03-09-218 with the direclions to the respondents to treat 
the writ petition as departmental appeal and decide the same within 
one month.

3. That delay in filing the accompanying appeal was not intentional but ' 
due to the reason that respondent either by one pretext or other liad 

■ assured the appellant for rcdrcssal of their grievances.
That it is settled law that no limitation runs in case of financial benefits. '

1.

I

It is, therefore, humbly prayed that on acceptance of this application, 
the'tielay if any in filing the accompanying appeal may graciously be condoned 
in thd-uiterest of justice.

Nadir Kh^^^and Khel 

Advocate High Court

Through;

I . Affidavit:

1, Paivi Khan Ali SCT GHSS Bogara Karak, do , 
hereby affirm’ and declare on bath jhat the 
contents of this application are true and correct to ' ^ . 
the be.st of my knowledge and nothing has been 
concealed.

I

» '
• » ^ - •

I .
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1 ^ s\
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.S6-1 '“81’
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-do-
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-do­
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l-als-^ Khan GHS Darbah 
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.19/155

20/>96

/
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01-5-9526-5-87

Tv 01-5-95 
/ 01-5-95' 

01-5-95 

01-5-95
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26-5-87

I IS.2
->4 Aife'i: K'-ai 
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4 *

y 2i/A:r
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01-5-9526-.5-87_sriQ GHS Lechi 
akat).

3 ^k::-.5r-i «*
t 01-5-95 

01-5-95 .
26-5-87
26-5-87

2i-“as GHS3. KeraSs 
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U;2T/*62
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01-5-95 .26-5-87St.af'ia*: All CSS Ahmedi 
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. T-’flir CHuB Gendyoli

29/164 ’ .0
OV5-9526-5-87

165

•;. -32/167
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. 35/170 .
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i
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■ 01-3-96
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Mlthn 13-9-67 

13-9-07 

\3-9-87

Mohoininad OhOVif GhC 
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Azom Kh-in GMO Togh..Balu

••44/179
4

45/180

46/181 IloDibuUah GHSo Takhti 
Haarottl (Kosak)
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••01-3-96 - • ’

^ %li^3-96'

OHS Kagheal 'P2-9-07 ’ ‘
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44/179 Khul 13-9-67 

^3-9-87
» *

45/180
46/181 HoDlhullah GHSo Takhtl 
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESEWTr
Mr. Justice Munib Akhtar
Mr. Justice Athar Minallah
Mr. Justice Syed Hasan Azhar Rizvi

Civil Petition Ho.l353.L of 2023
(Agninst the Judgment dated 20.02.2023 passed by the Federal Service Tribunal, Uhore 

in the Appeal No.8(lj/2020|

Chairman/Deiui Sheikh Zayed Hospital, ...Petitionerfs) 
Lahore.

Versus
An^ad Mehmood Khan. . ..Respondent(s)

For the Petitioner(s) 

For the Respondent(s)

: Mr. Imran Aziz, ASC

: Mr. Aurangzcb Mirza, ASC (via' 
video link from Lahore)

: 12.09.2024

JPDGMEBTT

Date of Hearing

Syed Hasan Azhar Rigvi. J. Through this petition, 

question the judgment dated 

20.02.2023 (“Impugned Judgment"! passed by the Federal Service 

Tribunal, Lahore whereby Appeal No.8(L)/2020 preferred by the

V

■- the petitioner has called in

respondent was allowed.

2. Facts in brief are that the respondent was appointed to' 
the, post of ■ Anaesthetist (BS-i8) on 03.04.1988, initially for a 

period of two years on contract basis. Vide notification dated

11.11.1992, upon the recommendation of the Departmental 

Promotion and Selection Committee, the competent authority 

regularized his contract appointment in BS-18 and thereafter he 

was promoted to BS-19, i/tde order dated 19.04.2004.

On attaining the age of superannuation respondent

Retired'on“20:H:2007.'However, his contract period of 4 'A years 

not included in Uie calculation of his pensionary benefits.

3.

was

r

1
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Upon learning that the department had excluded his

contract period from the pension calculations, the respondent filed

j'a’TtpreiCTtation'bn 27.l6.20‘^'^seeking recalculation of his

pension. This representation was dismissed on 49.02.2015.* Th^er

respondent submitted another representation on ^7.05.2019,*

which remained undecided by the department within the

prescribed statutory'period. Consequently, the respondent invoked

the jurisdiction of the Punjab Service Tribunal after 90 days, but

the appeal was dismissed for want of jurisdiction uide order dated

jl5^lT'26l^Th*e'respondcnt then filed an appeal before the Federal

Service Tribunal, which was allowed throu^ the impugned

judgment. Hence, this petition.

Learned counsel for the petitioner contends that the
<

decision of the Federal Service Tribunal is tainted with illegaliQr 

and infirmity; that the respondent retired on 20.11.2007, whereas

4.

■ I

the first representation was filed on 27.10.2014, which was time-

barred and that; under the applicable service laws, the contractual 

period is not coimted towards pension entitlement, therefore, 

petitioner prays that the impugned judgment may be set aside.

On the contrary, the learned counsel for the

respondent contends that the impugned judgment is well-reasoned 

and based on a proper interpretation of the law; that the 

respondent was unaware of the department’s failure to include the 

contract period towards the pension calculation and he filed the 

representation immediately upon gaining this knowledge. 

l?urtherinor^ pcn^onaiy benefits'ednstitute a recurring cause of 

<5eddn7'£hus; the representation is not time-barred, r

5.

S

*



. Civil Petition No. 13S3-L of 2023

6. We have heard the contentions advanced by the 

learned counsel for the parties and have gone through the material 

available on the record.

/f?f^^^"issue'of-time 'barred' represchQtibn'^is' 

^concefhed/it has been rightly noted the le^'S Federal Se^e ' 

T^unal. that pension constitutes a recurring cause of Action. It'* 

y^has'been consistently h^ld by this court that claims constituting' ^ 

payment of lawful dues constituted a recurring cau^ of action and" 

delay, if any, would not automatically vitiate a claifn. Reference 

iTnay be made to the case of AbdulJabbar us. Pakistan Railwms 

(2018 (CS| 376( wherein it has been ruled that:-

7.

10. Though il has been repeatedly held by this Court that 
I pension is in fact a deferred part of the pay of an employee 

while he was putting his best cForts in rendering service 
to his employer during his hay days and this part is 
deferred to be paid to him periodically or otherwise to 
meet his old age needs as such pensionary benefits 

• neither a bounty nor a concession from any one and in the 
latter case are paid month wise and therefore, grievance in 
respect tiiereof provides a recurring cause, consequently, 
the limitation could not come in the way of such relief. 
Reference can readily be made to the case of Chief 
Executive Progressive Paper Ud./The Chairman National 
Press Trust, Islamatxid v. Sh. Abdul Majeed (2005 PLC 
C.S.l 1439), However, in our opinion, where such (NBsIpnary otnshi m or inisr{)rea)f to the

disadvantage of a civil servant or his pension it reduced or 
his maximum pension is withheld including an additional 
pension admissible to him under the rules then his 
grievance to that extent has to be regulated in terms of 
Rule 4( 1) of the Civil Servant (Appeal) Rules, 1977.'

were

Moreover, in the case of Umar Baz Khan us. Jphnn^^h (PLD 

2013 SC 268) it has been observed that the bar of laches carinot 

be overemphasized in the cases where the relief claimed is based 

on a recurring cause of action and that no court could dismiss a lis' 

account of laches if such a decision would perpetuate injustice. 

An pRnmin«tirih nf JurisbHiHfnrp nf fni-hiSM OMMi-ft! ftivu 

reflects that pension is considered as a recurring cause of action. 

Supreme Court of India in the cases of M.R. Gupfa Vs. Union or

«

on

8i
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India & Ors. {<1995) 5 SCC 6281 and Union e>f inHln a nr^ 

roTsem 5t>tg^2008) 8 SCC 648| has similarly recognized that the
I

right to pecuniary benefit in service jurisprudence in the form of 
« 1 

pay or pension is a recurring cause of action.

With regard to the contention of learned counsel for 
I

the petitioner that con»nft period cannot be counted towards 

service for purpose of pension. Article 371-A of the Civil Service 

Regulations (CSR) being relevant is reproduced below:-

9.

i

-971:A. Nonvithstonding ojiylhing contained in Articles 
355(b|, 361, 368, and 371 of these Regulations, 
tamporarr 'and ofliciating 
Government servants who retired on or after the Ist 
January, 1949, or who joined service thereafter, ■h«ii
count for pension aeeofding to the following ttiU._
(i) Government servants borne on temporary 
establishments who have rendered more than S years 
continuous temporary service shall count such service for 
the purpose of pension or gratuity excluding broken 
periods of temporary service, if any. rendered previously, 
and

service, in the case of

4.

(ii) Continuous tCOTOoran* and 
[ess than 5 years immedinteiv followed bv confirmatinn
shall also count for gratuity or pension, as the <■»«» mav

•v

fEmphasts Addedl

At this jtincture, it is needless to observe that the use of the phrase 

jemporar^ service' in Article 371.A of CSR includes contractual
t

service.

10. The perusal of the Article 371-A of CSR reveals that 

clause (i) stipulates that government’ servants employed in 

temporary positions who have rendered more than Hue uearx of 

contmuous_temooraru sennee are entitled -to have such' service '

counted towards their pension or gratuity. The use of the term 

"continuous^ indicates that only uninterrupted service exceeding

five years qualifies, and any prior broken periods of temporary

service are to be excluded from the calculation.
1

In the present case, since temporary service (contract 

period) of respondent %vas 4 years therefore clause (ii) is

I

11.

I f



CiyilPeeilionNo. I353-Lof2023 ‘
-5

applicable. Clause (u) provides for situations where 

servant has rendered less than fiiM>
a-government

of. continuous (emnornn^uears

or officiatinq semrp_ In such instances, the period of service shall 

also be counted towards pension or gratuity, provided that it is 

immediately followed by confirmation/regularization as
i

permanent employee.
a

• i
t12. Perusal of the notification d%ted ll.ll.i992 reyebls- •:

was regularized.
that the contract appointment of the respondent 

'Hie' record reveals that the

»

respondent's service from hisI
contractual appointment to regularization and 

continuous and uninterrupted and this has

retirement was

not been disputed by • 

the petitioner. The only grievance of the petitioner is that the

contractual period should not be counted for the calculation of

pension. However, established law and decisions of this 
• ■*

clearly state that tlie contractual period must be included 

the calculation of pension provided the case falls either 

\ clause (i) or clause (ii) of Article 371.A.of the CSR.

In the

Court

towards

under

13. of Chairman. PaJastancase RailujQu.
Government ofPatdstan, Islamabad and others u. Rhnh

(PLD 2016 Supreme Court 534) this court has interpreted Article 

371-A of the CSR and observed as follows:*

'6. ....  However, ft is Important to note that
presupposes ihat suchArticle 371-A

whether falling under clause (i) or (ii), if otherwise 
entitled to pension (or gratuity, as the case may be) In 
other worts. Arti^^ 371-A cannot be used as a tool to 

the wnd.Uons for qualifying service of pensionary 
oenciits, and such government servant has to fulfill the 
minimum number of years for grant of pension. This is

. V -wf opposed to •qualify'
OT ehgib e , os nghUy argued by the learned counsel for 
the appellant. As per the settled riiles of interpretation 
when a wort has not been defined in the statute the
VfTV is ‘0 be looked at. Chambers
21st Dicbonary defines 'count* as 'to find the total 

by adding up item by item; to include*.
Dictionary of Current English 

f7ih Ed.) defines 'count* as 'to calculate the total numter

1 4,

\
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of people, things, etc. in a

«n light of the above, service rendered for more than five 
ITZ"'- by Article 371.A would onW ^
added, included, or taken into account for the purposes of 
pensionao^ benefits, and not make such S^ei?t

PS*" This inteipretation is bolstered by logic, reason and common sense. ...*
14. This decision was afr^ed in the case of Af/o Fmf,n.s> 

v-.Sifed Afmz Akhtar Rizvi & others I 2021thnuoh SficnsfoTT/ Mr-

SCMR 154« \ wherein it has been observed that;-

«f n,- “A ‘he said provisions and judgments
of this tourt more speofically a relatively recent judgment 
of this Court in Shah Jahan Shah s case shows t^the

-yr °^:Scr r,:
'• P." PIQplQVes who >vn8_emp)oved on mptrnrtnal

I? subseouentlv rem.lnrj^ed may he Inti.lJT
Mnsionarv benefits nmvMe^;
ilrihaving served for the qualifying
penodllOyearsjasareguiaremployee. ^ ®
n) for the purpose of calculating pensionary benefits his 

as a contraaual employee can be factored in to 
prowdc hm miy financiai benefit that may be due to him. 
1^ the pen^ spent m employment as a contractual 

“ ® regular employee cannot be aggregated linS" determine his eligibiliiy for entiS^ to

' " ®'*®‘®8jbility* to receive pension is directly related to
® employee. Unless

an employee has performed services in a regular 
appointoent for the duration of the qualifying period 110 
years), he is not entitled to receive pension’.

Thus, the law is clear that the contractual

•6.

/
and

period, being 

recognized by Article 371.A of the CSR for'temporary service, is

inclusion in the .calculation of pension provided

contractual period is followed by regularization or confirmation

without any gap or interruption; in accordance with clause (ii) of

Article 371-A of the CSR. Therefore, Federal Service Tribunal has 

• righUy allowed the appeal of the respondent.

In view thereof, we find that impugned judgment is

well-reasoned and has considered all legal‘and, factual aspects, of

the matter. The petitioner has failed to make out_a case

that the
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warranting
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any interference. Consequently, this petition, being devoid of merit,

is dismissed and leave refused.Ns
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