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The appcal_bf Mr. Paivi Khan presented’ioday by
Mr. Nadir Khan Beland Khel Advocate. It is fixed for
preliminary hearing bél’drt_: Single Beneh at Peshawar on

22/11.2024. Parcha Peshi given to counsel Tor the appeliant.
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BEFORE THE SERVICE TRIBUNAL KP PESHAWAR

Sm\lo ZBCUVZ({ )

» ot Lo pe———at S+ — .

Paivi Khan SCT ete: VERSUS ,',..- Secretary Education KP etc.
Appellants . ' Respondents :
\\ .. . _{
" INDEX
S. No. Description of documents’ Annexure | Pages
1 Memorandum of service appeal and.condonation *
4 ' .
appllcahon ' .-!
2 Copy of notification endorsement No. 4129-4228 dated 11- A s
09-1997 (selection grade) J ’ P
3 Copy of notification No. SD(FR)I 0-22(B)20?5 dated 01-10- B 10-11
2007 | )
4 | Finance department No. FDE/ (SORR-1)2-fo 2013 dated - C T 1213
| 07-02-2014
| .
5 Departmental appeal 1 D 14
6 | Civil Petition No. 1353-L of 2023 dated 12-09-2024 _ E 15-21
. ~ L l
- 7 | Wakalat Nama 3™ ' 2
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Appellant -
Through:
Nadir Khan Beland Khe]
Advooate High Sourt
Cell 0301-8321929
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',BEFORE THE;SERVICE TRIBUNAL K.P.K; PESHAWAR

Pa1v1 Khan SCT Government H1gh School Sabir Abad Drstrlct |
Karak (Retired)’ : : :
Selection Grade Not1ﬁcat10n No. S No. 24 / 159 |
S R T _ ~ Appellant
VERSUS: |
l The Secretary Edueatlon Govemmentlof KP
2. The Sécretary Finarice: Government,of KP-

3. The D1rector Elemeptary & Secondary Eduea’non KP Peshawar ) B

P R P Respondents

L

1 T "|

SERV ICE APPEAL UN])ER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVTCE TRIBUNAL ACT 1974

¥ DR |

Respectfully Sheweth - : ;

Facts gwmg rlse to the present appeal are. as under

1 That the appellant was servmg agamst the posts of SCT in Educatron _

Department and was awarded with selection grade v1de No; 4129-.

4228/8S. Grage/CTs/III -AD dated 11- 09 1997 at Annexure “A”
|

2.. That'_tlie post.df CTs were upgraded -1ii'r1 BPS-15.in the same scale of -

seleetidn grade in the year 2007. (Ann('exure “B™)

3. That the appellants have already bé{en- reeeiv_ed one increment after

awarded with Selectic %:Grade 1997, but on¢ increment of the post due

| to upgredauon is still anwaited already allowed to the appellant by the

KP Government - No FD(SOSR—1)2-123/2013 dated 07- 02 2014

' (Annexure “C”y - | '
. ) I. B I ‘i il '
4. That departmental appeal is annexure “D,



{
‘ |
I
., ‘ ]
5 That as per the Supreme Court of Pakistan decision m Civil Petition ouum
No. 1353-L 0f 2023 decided on 12- 09-2024 stated pension constitute

.
¢

recurring cause of action. It has been consrstently held by this court

that claims constituting payment of lawful dues constituted a recumng

>

cause of action and delay, if any, would not automatlcally vmate a

clalm Reference n}ay be. made to the case of "Abdul Jabbar Vis:

. ¥

. Pakistan Railways 2018 PLC (CS) 375. (Annexure “E”)

In view of the above facts and grounds, the appellants are submitted

their humble request before the Honourable Tribunal to allowed this

service appeal. ' ‘ot

Any other efficacious remedy ma): also be granted in favour of

appellants. {

~
N\

" INTERIM RELIEF:

|
* By way of interim relief the respondents provisionally by allowed to

extent the benefit of the notification dated 31-12-2013 till final
r -. . .

disposal of the above service appeal.

Appellant
v Through: %,.,«
-» Nadir Khan Beland Khel”
Advocate High Court
! Cell 0301-8321929
Affidavit:

I, Paivi Khan SCT, do hereby affirm and declare
on oath that the contents of this appeal are true and
correct to the best of my knowledge ang nothing
has been concealed.




- v
. Lr' l . . 3———"/"
- : - GRS
.,  BEFORE THE SERVICE TRIBUNAL, K.P.K, PESITAWAR.
.' .
PaiviKhanSCTetc.  VERSUS  Secretary liclucation KP cic.
Appellants Respondents

",

SERVICI APPEAL

AFFIDAVIT

I. Paivi Khan SCT GHSS Sabir Abad (Karzk), do hereby solemniy affirm
and declare on oath that the contents of the instant appeal are true and. correct to

the best of my knowledge and belief and nothing has been concealed trom this
Honourable Tribunal. , o b R ) *
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BEFORE THE SERVICE TRIBUNAL, ](P PESHAWAR.

‘.
Service Appeal No. ___- /2024
Paivi Khan SCT etc. VERSUS  Secretary Education KP etc.
Appcliants Respondents

i

APPLICATION FOR CON DONATION OF DELAY

.i
Respectfully Sheweth: i l
1. That appellant has filed the accompanying appeal which is yet to be fix
for hearing.

2, Thatappellant alongwith others filed W.P No 413-B of 2016 before the
Hon’ble Peshawar High Court Bannu Bench which was disposed vide
order dated 03-09-218 with the directions to the respondents (o treat
the writ petition as departmental appeal and decide the same within
one month.

‘That delay in filing the accompanying appeal was not intentional but
due to the reason that respondent either by one pretexi or other had
assured the appellant for redressal of their grievances.

w

4=~ That it is settled law that no limitation runs in.case of financial benefits, *

9,

"t is, therefore, humbly prayed thaton acceptancc of this application,
the‘ﬂelay if any in filing the accompanying appeal may graciously be condoned
in thé: interest of ]LI.S'I:ICE

‘!“

S " '  Aiipellgii
Through: : ot
" Nadir Khan Beland Khel
Advocate Figh Court

. Affidavil:

1, Paivi Khan Ali SCT GHSS Bogara Karak, dé |
hereby affirni and declare on oath that the:
contents of this application are true and correct to * .-
the best of my knowledge and nothing has been
concealed. @ : '

by, -
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

PRESENT:
Mr. Justice Munib Akhtar
Mr. Justice Athar Minaliah
Mr. Justice Syed Hasan Azhar Rizvi

Civil Petition No.1353.L of 2023
(Aguninst the Judgment dated 20.02.2023 passed by the Federnl Service Tribunat, Lahore
in the Appeal No.8{L}/2020)
Chairman/Dean Sheikh Zayed Hospital, ... Petitioner{s)
Lahore.

Versus
Amjad Mehmood Khan. ...Respondent(s)
For the Pctitiorﬁ:r{s) : Mr lmran Aziz, ASC
For the Respondent(s)  : Mr Aurang,zcb Mirza, ASC (vla'
video link from Lahore)
Date of Hearing : 12.09.2024
JUDGMENT

.Sycg_ﬂasan Azhar Rizvi, J. Through this petition,

"-h'tht: petitioner has called in question the judgment dated

20.02.2023 (“Impugned Judgment®) passed by the Federal Service
Tribunal, Lahore whereby Appeal No.8[L)/2020 preferred by the
respondent was allowed. -

2. Facts m'bri;:fare t.ha‘t the respbndent. was appoihlléd to' 5
the posl: of Anaesthet(t [BS-IB) on 03.04.1988, ‘initially for a
pcnod of two ycars on contract basis, Vide notification dated
11.11.1992, upon the rccommendatmn of the Departmental
Promotion and Selection Committee, the competent authority
regularized his contract appointment in BS-18 and thereafter he
was promoted to BS-19, vide order”dated 19.04.2004.

3. On attaining the age of superannuation respondent
L . '

fretired on20:11:2007." However, his contract period of 4 % years
was not included in the calculation of his pensionary benefits.

r
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Upon learning that the department had excluded his
contract period from the pension calc'ulations, the respondent ﬁléd
fa;:mprcééntat:iéri‘oﬁ 27.Tﬁ.20ﬁ's:cldng recalculation of his
pension. This representation was dismissed on 49.02.2015." The”
respondent submitted another representation on ,0’76’5“20 19,*
which remained undecided by the department within the
prcsc;ribcd statutory period. éonsc’qucntly, the respondent invoked
the jurisdiction of the Punjab Scrvice Tribunal after 90 days, but
the appeal was dismissed for want of jurisdiction vide order dated
{15’.’1T.‘26T§?ﬁ?&spondcnt then filed an appeal before the Federal
Service Tribunal, which was allowed through the impugned
judgment. Hence, this petition.

4, Learned counsel for the petitioner contends that the
‘dccision ;uf the Federal Service Tribl.'mal is tainted with illegality

and infirmity; that the respondent retired on 20.11.2007, whereas

- )

" the first rv‘:pmsclntaﬁ/o'n was filed on 27.10.2014, which was ﬁrf;c?
barred and that; undcxl the applicable service la;vs, the contrac.tual
period is not counted towards pension entitlement, therefore,
petitioner prays that the impugned judgment may be set aside.

5. On the contrary, the learned counsel for the

respondent contends that the impugned judgment is well-reasoned

and based on a proper interpretation of the law; that the
respondent was unaware of the department’s failure to include the
contract period towards the pension calculation and he filed the
representation immediately. upon gaining this knowledge.
furthermore, pensionary béﬁ'éﬁt-ﬁhéonstit'dté a recurring cause of

Eﬁé jofi; thus, the representation s not time-barred.»

4

”
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6. We have heard the contentions advanced by the

learned counsel for the parties and have gone through the material

available on the record.

7. AEYTAT™4s ™ issueof - time »barred’ répresentition¥is’
K concetiiéd, it has been rightly noted by the learned Federal Seféite ©

’l‘!__i"_b’ﬁ’nal,that‘pension constitutés & recurrifig cause of ‘action: It~

(has been consistently held by this court that claims constituting* ¢

. - .y
payment of lawful dues constituted a recurring cause of action and*

delay, if any, would not automatically vitiaté a claiii. Reference

may be made to the case of Abdul Jabbar vs. Pakistan’ Railwgys
(2018 PLC (CS) 375} wherein it has been ruled that:-

10. Though it has been repeatedly held by this Court that

' pension is in fact a deferred part of the pay of an employee

while he was putting his best efforts in rendering service

" to his employer during his hay days and this part ia

deferred to be paid to him periodically or cotherwise to

meet his old age needs as such pensionary benefits were

- neither a bounty nor a concession from any one and in the

latter case are paid month wise and therefore, grievance in

respect thereof provides a recurring cause, consequently,

- the limitation could not come in the way of such relief,

Reference can readily be made to the case of Chief

Executive Progressive Paper Lid./The Chairman National

Press Trust, Islamabad v. Sh. Abdul Majeed {2005 PLC

C.8.) 1439). However, in our opinion whcfre sugh

nplpnary penenl 16 witpeed ok interpremad to the

disndvantage of a civil servant or his pension is reduced or

his maximum pension is withheld including an additional

peasion admissible to him under the rules then his

grievance to that extent has to be regulated in terms of
Rule 4(1) of the Civil Servant (Appeal) Rules, 1977."

Moreover, in the case of Umar Baz Khan us. Jehanzeb (PLD
2013 SC 268} it has been observed that the bar of laches cannot
be overemphasized in the cases where the relief claimed is based
on a recurring cause of action an‘d tl-mt no-court could 'dismiss; alis °
on account of lachés if gu'ch a' decision would perpetuate injustitl:e.

] An examinatinh of rispritdence of fitkioe Opebe g

reflects that pension is considered as a recurring cause of action.
L ]

Supreme Court of India in the cases of M.R._Gupta Vs. Union of
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b
. 4
India & Ors. [{1995) 5 SCC_628]_and Union of India & Ors. Vs.

Tarsem Singh {(2008) 8 SCC 648] has siniilarly recognized that the
|

- right to pecuniary benefit in service jurisprudence in the form of
oy '
pay or pension is a recurring cause of action.

9, With regard to the contention of learned counsel for
the petitioner thai. contmyt period cannot be counted towards
service for purpose of pension, Article 371-A of the Civil éervice
Regulations {CSR) being relevant is reproduced below:-

2371-A. Notwithstanding nnything contained in Articles
355(b}, 361, 368, and 371 of these Regulations,
temporary ‘and officiating service, in the case of
Government scrvants who retived on or after the st
Januar). 1949, or who joined service thereafter, shall
t for pegsion according to the following rule:—
(n} Government servants bome on temporary
establishments who have rendered more than § years
continugus temporary service shall count such service for
the purpose of pension or gratuity excluding broken

- . periods of temporary semcc. if any, rendered previously,
and

(id) mymmmg.m_ﬁﬂiﬂnnnz_umm_ﬂ
Mmmmumm
shal) also coynt for gratuitv or pension. s the case may
be, '

- dde

e

At this juncture, it is needless to observe that the use of the phrase

‘tempordry service’ in Article 371-A of CSR includes contractual
L] .
service.

10. The perusal of the Article 371-A of CSR reveals that
clause Ii] stipulates that government’ servants employed in
temporary positions who have rendered more_than five_years of
ountfnuoug tempor g;.se.rmce 'arc. cn‘titlcd “to have such scr\;i:;e

counted towards theLr pcns:on or gratuaty The use of the term’

continuous!! mdlcatcs that only uninterrupted service exceeding
five years qualifies, and any prior broken periods of temporary
]
service are to be excluded from the calculation.
1

L ]
11. In the present case, since temporary service (contract
1

period) of respondent was 4 % years therefore clause (ii} is
. ti




2y

Civil Petition No. .1353-1-. of 2023 « - i : -5-

applicable. Clause (ii) provides for situations where a-government

servant has rendered less than five years of continugus temporary

or officiating service. In such instances, the bcriod of service shall

also be counted lowards pension or gratuity, provided that it is

immediately followed by confumation/rcgulaﬁzation as a

permanent employee. '

b

12, Perusal of the notification dated 11.11.i902 feyehls:

that the contract appoiptrmient of the respondent. was regularizéd.v

The” record reveals that the respondent's service from his
|

contractual appointment to regularization and retirement was

continuous and uninterrupted and this has not been disputed by -

the petitioner. The only grievance of the petitioner is that the
contractual pcrioc;- should not be counted for the calculation of
pension. However, established taw and decisions of this Court
clearly state.that the contractual period must be included towards

..\..n--
‘the calculation of pension provided the case falls either under

\, clause (i) or clause {ii) of Article 371-A.0f the CSR,

13. In the case of Chairman, Pakistan _Railway,

Government of Pakis;tg;, Islamabad and others v. Shah Jghan Shah

(PLD 2016 Supreme Court 534) this court has interpreted Article

371-A of the CSR and observed as follows:-

6. severveenanan. However, it is important to note that
Article 371-A presupposes that auch a government
servant, whether falling under clauge {i) or {ii), is otherwise
entitled to pension {or grtuity, as the case may be). In
other words, Artinde 371-A cannot be used as a toal to
bypass the conditions for qualifying service of pensionary
benefits, and such government servant has to fulfill the
minimum number of years for grant of pension. This is
due to the use of the word “count” as opposed to *qualify”
or “cligible®, as rightly argued by the learned counsel for
the appellant. As per the settled fules of interpretation,
when a word has not been defined in the statute, the
ordinary dictionary meaning is to be iooked at. Chambera
218t Dictionary dfines “count” as *to find the total
amount of {items), by adding up item by item; to include”,
Oxford Advanced Learner's Dictionary of Current English
(7th Ed.) defincs “count” as “to calculate the totai number,

+
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of people, things, ete. in a particular group; in include
sb/sth when you calculate a total; to consider sb/sth in a
particular way; to be considered in a particular way®, Thus
in light of the above, service rendered for more than five
years as contemplated by Article 371-A would only be
added, included, or taken into account for the purposes of
pensionary benefits, and not make such government
servant qualify for pension per se. This interpretation is
bolstered by logic, renson and common sense, ...*

14. . This decision was affirmed in the case of M/o Finance

through Secretary, ete. v. Syed Afroz Akhtar Rizvi & others { 2021

SCMR 1546 ) wherein it has been observed that;-

“6. ... An analysis of the said Pravisians and judgments
of this Court more specifically a relatively recent judgment-
of this Court in Shah Jahan Shah's case shows that the
following general principles apply o employees who have
worked against  contractual posts  which  were
subsequently converted into regular posts for the purpose
of grant and caleulation of pension:

I. an 1 who_was emplo ua i
and j u en an; jti
i fits vid

i} he is etigible ~ yension having served for the qualifying
period (10 years) as a reguiar employee,
i) for the purpose of calculating pensionary benefits his

e service a8 a contractual employee can be factored in to

provide him any financial benefit that may be due to him.

iii) the period spent in employment as & contractual
employee and as a regular employee cannot be aggregated
in order to determine his eligibility for entitiement to

- . pension.

R cligibility * to receive pension is directly related to
rendering qualifying service as a regular employee, Unless
an employee has performed services in a regular
appointment for the duration of the qualifying period (10
years}, he is not entitled to receive pension®,

Thus, the law is clear that the contractual period, being

temporafy service, is recognized by Article 371-A of the CSR for’

inclusion in the  calculation of pension provided that the
. { .

contractual period is followed by regularization or confirmation

without any gap or interruption, in accordance with clause (ii) of

Article 371-A of the CSR. Therefore, F‘edcral Service Tribunal has

" rightly allowed the appeal of the respondent.

15. ~ In view thereof, we find that impugned judgment is

well-reasoned and has considered all legal ;and,factual_ aspects of -

the matter. The petitioner ha$ failed"to make out a case wa;'ranting

-
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any interference. Consequently, this petition, being devoid of merit,

Y\ is dismissed and leave refused.

DBeoch-B v
LakuDabag
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