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IN THE COURT OF KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

AT CAMP COURT SWAT

APPEAL No: 849 of 2024

Said Nowshad S/0 Said Bakht Shad BPS 7 Pump Operator Water Supply Scheme Takhiaband 

District Buner R/o Takhia Band Tehsil Gagra Buner.
KtO’lxu* Pakhtulihwo 

■Svrvlou Trtbuiisil
“Appellant”

No
Versus

OulvU

1. Superintendent Engineer Public Health Engineering Circle Swat.
2. Secretary to Government of IChyber Pakhtunkhwa Civil Secretariate Peshawar.

“Respondents”

Preliminary Objections:

1. That the appellant has no cause of action.

2. That the appellant has no locus standi.

3. That the appellant has not come to this Court with clean hands.
4. That the appeal in hand having no merits, hence liable to be dismissed.

5. That the appeal of the appellant is barred by law/rules.
6. That the appellant has been retired as per Secondary School fertjiicate.

PARA WISE COMMENTS

Respectfully She with:
I

On Facts:

Correct to the extent that appellant was appointed as Pump Operator in PHE Department. 

Respondents are not aware of it.

The applicant was initially on contract and later regularized.

1.

2.

3.

(k



4. IncoiTeci. The department prepares relevant record of each employee on the available 

record. In addition, the department has right to rectify any error whenever pointed out at 

any stage of the service.

5. Denied. In fact, the complainants provided Anti-Corruption Establishment with relevant 

educational record of the appellant. Each proceeding of the said anti-corruption inquiry 

was shared with the department and the latter also shared the desired record with the 

former as per rules. The inquiry audit report revealed that the actual date of birth of the 

employee is 04.01.1950 as per Secondary School Certificate (Inquiry Report and SSC 

as Atitiex-A & B). Consequently, the retirement of the a'ppfellani was initiated. 

Accordance with directions of the worthy Chief Engineer (North) PHED Peshawar and 

Section Officer (Establishment) PHE Department K.hyber Pakhiunkhwa, the appellant 

was retired from the service on 10.12.2021 on the base of Secondary School Certificate 

(The E.x-Post facto Office Order) w.e.f. 03.01.2010. (Retirement Order as Annex-C)

6. Incorrect, 'fhe appellant was informed accordingly. In fact, the appellant himself has 

admitted in para 8 of his previous W.P No. 856-M 2021 in Peshawar High Court 

(Mingora Bench) that he had submitted his service book himself for retirement on 

13.04.2021. (The Writ petition along with its decision us Antiex-^U)

7. The appellant was retired as per rules. Hence, no comments.

I

On Grounds:

A. Incorrect. The appellant was aware of each proceeding against him.

B. Denied. The whole proceedings against the appellant were initiated once the department 

came into knowledge of Secondary School Certificate.

C. The said Medical Certificate is not available with the department.

D. The salary has been drawn by the appellant up to his retirement order dated 10/12/21.

E. Denied. As the SSC Certificate is preferrable over the entry recorded in the service book, 

the appellant was retired according to attaining the age of superannuation, i.e. 60 years.

F. Incorrect. The appellant had not provided his educational record at the time of 

appointment and had willfully it in secrecy. The retirement order is based 

record which is acceptable in any case of dispute between the parties.

G. Correct. However, action is taken when the facts were found.

on correct

a



M, Corrccl to the extent that the appellant was rendering his duties in the field not in office.

I. Respondents seek the permission of the honorable Tribunal to raise further supportive 

points at the time of arguments.

Therefore, it is humbly prayed to dismiss the instant petition with cost.

=3^

Secretary
Public Health Engg Department 
Khyber Pakhtimkhwa Peshawar

SterttKiw te Govt: of 
Khybor Pakhtunkhwa. 

P.H.E. Department

Superintendent Engineei/EMrK}\aiN 
ubiic Health Engg Circle ^

Swat 1

Circle S%vat

•fOO
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IN THE COURT OF KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

AT CAMP COURT SWAT

APPEAL No: 849 of 2^24

VersusSaid Nowshad Superintendent Engineer & Other.

AFFIDAVIT

I. Engr. YOUSAF KHAN. SUPERINTENDING ENGINEER. PHE. SWAT do hereby 

solemnly affirm and declare on oath that the contents of the Para wise comments filed by the 

respondents are true and correct to the best of my knowledge and belief and nothing has been 

kept concealed from the august court.

It is,
place.cl vvov cLz-pstnCe. Ufl<jthev b 

sKtk j oos-t-.
YiL5j?c^VvoUAAb e£.V^

Sign^ure:

Pin , .
15602-0452504^^

* Fn

CNIC:

Cell No; 0346- 8346335.-^

-jfA

1°
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DIRECTORATE OP
ANTI-CORRUPTION ESTABLISHMENT 

KHYBER PAKHTUNKHWA, 
PESHAWAR

. No. /ACE.
, "Dated Peshawar the 18.02.2021.

A

ADC, ACE. SW»«
....V?..........

To

The Assistant Director Crimes. 
Anti-Corruption Establishment, 
Swat.

NO
Dated.-

Subjeci:- OPEN ENQUIRY N0.08/2021-PHE: AGAINST SYED NAUSHAD, 
OPERATOR PUBLIC HEALTH DEPARTMENT, DISTRICT BUNER, 
fC.NO.I97S.DT:03.02.202n.

Reference your report of dated.16.02.2021, allied documents arc returned
herewith in original.

• •

Permission for conducting open enquiry against the subject operator etc. is hereby 

accorded, which should be finalized within one month positively as directed by worthy Director, 
Anti-Corruption Establishment, Khyber Pakhtunkhwa.

ASSISTANT DIREOrOR (COMPLAINTS)

<::.o

■V'v

oz
^OC

•-y-■vr
V-
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r\ •1^ OPEN ENQUIRY NO: 08/2021-PWir-
\ ■

background:

\
\
\

A complaint submitted_ by inhabitants of Bunir,' was received to this 
estabhshment containing allegations of- corruption and changing in date of 
birth CAnnex-A).
AUDIT REPORT:
n I V,. 'll® process of audit it was observed that Said Nawshad S/o Said 
^ 1 ooth appointed as “Pump Opertor" vide office order No.31219
nf ni fAnnexed-B). As per his CNiC his date of Birth was
ra ’ j accordingly his age of superannuation would be 2011
f/^nexed-C). However, as per statement of Mr.Said Nawshad the Medical
9n/nn/i?fio medical certificate, making it
CANNEXE^D-dT^*^^ superannuation/retirement as 2029

Concerned department was asked to provide the medical certificate of
said Nawshad. However they couldn't produce medical certificate of the said 
official (Annexed-E).' •
CONCLUSION:

In view of the aforementioned 
undersigned is of the scenario and available record, the 

that age of Mr,Said Nawshad has been tempered 
hich resulted in loss to government exchequer 

LOSS TO GOVRRNMT7NT

' overpayment (,;^„exed-F).

Enquiry officer need to check accurate salaries from 2011 (date of

Report submitted please

r
!■•

Senior A 
Anti-CorruatfS^

II
t^lishment, KP,

No2>^c\_'3,_3. /ACE/Dated3^/03/2021.
Copy forwarded for information to:- 

Anti-Corruption1. Director. r, , Establishment.
X r, ^®®^2war for further necessary action please. 

V Director Crimes, ACE Swat
A--^Kirc!e Officer District Bunir.

^ A concerned
Assistant

Khyber Pakhtunkhwa

Co \Li-v<\c.n

" 1Verb
CC-\ ou:)'ht.--------- ■ 1 t .
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OFFICE OF THE EXECUTIVE ENGINEER 

PUBLIC HEALTH ENGINEERING DIVISION BUNER 

• Mail xenphebuner@gmail.cQm
Tele# 0939-510017

Dated;^'/04/2021No rail-ot.- //’.-/ /PHETbY I

To,

The Circle Office, 
Anticorruption Buner.

OPEN INQUIRY NO. Q8/021 AGAINST SAID NQSHAD OPERATOR WSS
SUNIGRAM.
Your Good Office letter No. 45-5A-B Dated; 09-04-2021

Enclosed please find herewith the requisite informaiion/record in respect of Mr,
1 ,r '

Said Noshad Operator on WSS Sunigram is submitted for your kind information & further 

necessary action please.

Subject; -

' Reference:.

DA/As above.

EXECU/

. Copy of the above is forwarded to; -
1) Sub Divisional Officer PHE Sub Division Daggar for information with reference to his 

letter No. 02/C-1/PHE (D) Dated; 21/04/2021.

EXECUTIVE ENGINEER

/■V

0 ''VI

I

mailto:Mail_xenphebuner@gmail.cQm
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Ol-l-lCl-lOl- Tni'SUii DIVISIONALOl-l-lCl-K 
rill-SUUOIVISION DAGGAKJHJNLR

\
V'• \ *;\v^ wDoled ^jwmmN',^ p% l'C-1 .

\
I

Tn

I^xeculive ErtRineer PHE 
Division Runcr.

OPEN INQUIRY NO 08/021flGAlNST SAID NOSH AO OPRATOR WSS SUNIGRAME

1
In reference lo ihc snhjccled muUer llic sainry drawn by Mr.-Soid Noshad iipenitor 

Woicr Supply Scheme Stinigriime .for a jK-rnul oI'Ul-02-2(|nin 3l-03'202r.Ciilciilaied ns ii|ider 
lor oiiwiud suhiii.s.sion lo qourier eonecriied pleu-se.

Subject. i
'i'

■v

AinuoniMonthAmount per monthYear*
12^12 
19731h 
'22374(1 
24'l.3(')8 
3'f)lfi9d 
3'{%2‘0

II2011
122012 • 16443
122013 !«615

2014 2{i;m 12
I 122015

12:
12 3S331i»

’3‘)l‘)fi‘K

Tiso.sf
T3S16S
7064T6’

20449
.32664
.15471
362f3(l

2017
122(1 IK
122019

2020 12
I A

QK29449202!
I

I

Total .3312984

sijo niyij^^ii'i-iciiR 
I'lli; Suli DivnI II lbj7'>''

I

r'• :
I

9t9i c*m(e«r«Mt
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i DIRECTORATE OF
ANTI-CORRXJPTION ESTABLISHMENT 

KHYBER PAKHTUNKHWA 
PESHAWAR

\

. .V

No. /DACE/Peshawar. Dated:'A^;;;;710/2021

i. '
To

The Assistant Director Crimes. 
Anti-Corruption Establishment, 
Swat.

Subject:- OPEN ENQUIRY NO. 08/2021.PHE: AGAINST SYED NAHSHAD 
OPERATOR PUBLIC HEALTH DEPARTMENT DISTRICT
BUNER.

Reference your report dated 27.09.2021. allied documents are returned
herewith in original.

Permission for registration of case and arrest of accused-as mentioned in 

the final repot of Circle Officer, ACE, Buner duly recommended by Prosecutor-lV, ACE, 
Mardan is hereby accorded.

\

recta
. Anti-Corrupticm Establishment, 

i^yber Pakhtunkhwa,
-rf Peshawar,

ENDST OF EVEN NO. & DATE

Copy forwarded to Statistical Assistant, ACE, Peshawar for information.

Director
Anti-Corruption Establishment, 

I^yber Pakhtunkhwa, 
Peshawar.

—^

ItD oai

c\
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s. NO 113610 1 5644Roll Noi

^oarb of ^ntcrmcbtatc & ^ccflnbarg ^fiucatton 

PESHAWAk (PAKISTAN) I.

SS0.3
SECONDARY SCHOOL CERTIFICATE EXAMINATION

SESs|oN 1971
ANNUAL

®ljis is to CEittf^ thai 

' sonjdaughter of_ 

and a student of_
passed the Secondary School Certificate Examination of the Board of

V >' I •

Intermediate and Secondary Edi cation, Peshawar April, 1971
in the

Said Nawshad
Said Bakhshad

L-—Government High School, Gagra (Swa-t)

Third Division.

The candidate passed in the following subjects:—

1. English
2. Urdu
3. Islamiyat

4. ' Social Studies
I

5. General Science 

General Mathematics

Pashto
•Civics

7.
8.

6.r.

.1Date of Birth Fourth .January 

nine hundred and Fifty only
—, One ' thousand
( ■4.1.1950 )

* t
f

M.'y

• SECRETARY
• •

ilit July, 1971

'i'
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OFFICE OF THE
i>imi SJ^'^KRINTENDING ENGINEER 
PUBLIC HEALTH ENGINEERING CIRCLE SWAT

E moil: senheswinffliymnll,
Tele H 0946-9240048

{
xom

pp.l/E.9/ OI !Datcil; /g /12/2021

ORDER

As per ihe Executive Engineer, Public Health Engineering Division Buner vide his 

oflice No. 10-1 l/E-4/PHE(B) dated: 09/09/2021, accordance with the direction of worthy
Chief Engineer (North), PHED Peshawar letter No.02/E-10/PHE (N) dated 09/11/2021 & Section 

Officer (Estt:), PHE Department Khyber Pakhtunkhwa Peshawar vide his letter 
No.SO(Esn.)/PHED/l-36/2020-21 dated 09/12/2021. On attaining the age of Superannuation (i.e 60 

years) Mr. Said Nowshad S/o Said Bakht Shah Pump Operator (BPS-OS) Water Supply Scheme 

Takhiaband, attached to the office of The Executive Engineer, Public Health Engineering Division 

Buner, for retirement as the date of birth of the ofTicial as per Service Book is 20-06-1969, while it is 

1951 in the CNIC and Secondary School Certificate is 04-01-1950. According to the Secondary 

School Certificate (The Ex-Post facto Office Order) is hereby stands retired irom service w.e.f 

03/01/2010 (A.N)

;1

In terms of rule-18 (A)(2) of the Civil Servants Revised Leave Rules 1981, Sanction 

is hereby accorded to the encashment of 180-days’ pay. in lieu of LPR as admissible under the rule.

SUPERINTENDING ENGINEEREndrs: No. E-9/0/ Dated Saidu Sharif Swat: Jo /12/2021 

Copy to;

" 21.“,l-TTTabove please reierence to his letter quoted

■s.““
The Executive Engineer, Public Health Enoin
information and necessary action with referent for
dated 09-09-2021. No.10-11/E.4/PHE(B)

ii)

iii)
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BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH
DARULOA2A SWAT

SR^02IW. P. NO.

Said Nowshad S/o Said Bakhatshad R/o Tahtaband 

Tehsii Gagra District Buner (Petitioner)

VERSUS

Govt. Of Kpk Through Secretary public health at Peshawar.. 
& others ■ (Respondents)

INDEX

S. No Description of documents Annexure Page No.

1 Opening Sheet

2 writ petition

3 Certificate and list books
S

Affidavit4.

S
Memo of athlresses

6 A 0-^CNICmill Schno! Ceriificnie
7 B

nppoiiitnieiit letter and dociiinents

6 C
Transfer orders

9 0
Dank Record of withdrawal salary

10 E
SifbfiJtssion letter of service book

11 F
Recovery notices

12 G
Court fees

13
43L-i'^Notice and post office receipt

o14
Wakalatiiania

Petitioner
/>P\«M*«***** *Sign. Thro ouncil

Date..

filed/today
Abdul Maro^od.KhanRe-F^ed Today 

21^ SEP 20?!
70 kEP ® Advdciilc High Court
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BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH
DARULOAZA SWAT

2021W. p.NO.

Said No$whad S/o Said Bakhatsha R/o Tahtaband 
Tehsil Gagra District Buner (Petitioner)

VERSUS

Govt. Of K.pk Through Secretary Public Health At Peshawar. 
EXN Public Health At District Courts Daggar Buner 

SDO Public Health At District Courts Daggar Buner 
AC Public Health Malakand Division At Saidu Sharif Swat. 
CO/Incharge anti corruption P.S ACE Buner At Swarai

1.
2.
3.
4.
3.

(Respondents)

WRIT PETITION UNDER ARTICLE 199 OF 

THE CONSTITUTION OF ISLAMIC REPUBLIC
OF PAKISTAN 1973.

Respectfully Shcweth

1. That the petitioner is the noble citizen of Pakistan and is the 

permanent Resident of Village Tahacaband Tehsil Gagra District 
Buner.(Copy of certificates are attached as annexure A)

2. That on 20-09-1994. the petitioner was appointed in public health 

deportment as pump operator on water supply scheme Tahtaband 

District Buner through appointment letter no.31219 in the revised 
basic pay scale no.(4) on the basis of medical certificate.
(Copy of the appointment letter and other documents 
attached as annexure B).

arc

3. That in the service record, date of birth of petitioner has been written 

20-06-1969 on the basis of medical certificate which has been
demanded by the department as a requirement at the time of 

\ appointment. While the date of birth of petitioner in the school record 

is 04-01-1950 and in CNIC is 1951. 7rC

o
• >

t ft ^ petitioner from the date of his appointment and taking of
r charge up till now performed his duty honestly and not a single

^ objection is there from the public of depailment against 
' the petitioner.
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5. That the petitioner during his service transferred in different offices / 
places for duty which the petitioner also performed funetualy .
(Copy of the relevant document attached as annexure C).

6. That the petitioner throughout his service has got the salary and other 

benefits from the 

through his valid
government /department concerned regularly

at Habib Bank Swari Branch Buner and 
conducted all his matters through his CNIC attached already .
(Copy of Bank record is attached

account

annexure D).

That throughout petitioner service, the concerned department has 
raised any objection 

mentioned in his 

documents.

7.
not

the date of birth of petitioner at any stage as 

record as well as in CNIC or school
on

service

e-,

8. That on 13-04-2021 the petitioner submitted his service book to the 

deportment for ftjrther necessary process of his retirement but up till 
now the process has not been completed and the petitioner is still 
rendering his services
government is paying to the petitioner.
(Copy of Submission of service book is attached

against his post - and the deportment /

as annexure E).
V (

That the respondent No.5 without any legal justification and 

jurisdiction staned a baseless inquiiy No.08 /21 against the petitioner 

without concerning / approval of deportment on the iliwill of other 
villagers of petitioner.

That now the respondent No.5 have issued notices of recovery No 70- 

5 AB dated 03-09-2021 and 86-5 AB dated 23-08-2021 to the
petitioner on the bases of baseless inquiry of huge amount mentioned 
in the notices which the petitioner have received in rendering his 

deportment during his seivice.(Copy of notices is
‘annexure F)

20^? That being aggrieved from the aforesaid impugned notices/orders / /

o inactions of the respondent No.5 while ^
I Heg hiving no other adequate remedy except to invoke the constitutional 

jurisdiction of this August 
grounds inter alia.

the following among others N-''

•o'N'-' 0

court on
-•.V

g^unds

A. That the inquiry/proceedings conducted and notices issue by 

respondent-No.5 against the petirionftr atp u/mnn uniticr
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ab-initio, arbitrary, whimsical, ultra vires, against the law, 
sharia and principle of natural justice, therefore the same are 
liable to be set aside.

B. That petitioner has regularly performed his official duty with 

the best of his efficiency and entire satisfaction of his superiors 
up till now. )

C. That during the period from 20-09-1994 till august 2021, the 

petitioner has performed his duty in compliance of orders 

issued from time to lime by the superiors, therefore the salary 

has drawn by the petitioner during the above period can not be 

legally recovered from him on the strength of impugned 

notices /orders / proceedings.

D. That under the law and sharia, the petitioner also deserve for 

receiving his salary with all back benefit for the period of his 

service as during the said period he had regular performed his 

duty which fact is crystal clear from his service record and also 

entitled for the onward till the date of his actual retirement and 
pensissonery and other financial benefits.

E. That
recovery of huge amount i.e Rs. 33,12,984/- in the last breath of 

his service would be equivalent to violation of his fundamental 
rights as guaranteed by the constitution of Pakistan 1973.

the impugned inquiry/ orders /notices regarding the

That the petitioner being a low paid government servant as 

operator and this would be highly injustice to recover the 

amount mentioned in the impugned notices from the petitioner 

as he has regularly performed his duty to the satisfaction of his 

superiors and there is no single compliant by his officers during 
the whole period of his service .

That the law does not allow to any person or authority to get ^ 

forceful work/service from the citizens without remuneration, 
therefore the impugned order /notices of recovery are in 

violation of the fundamental rights of the petitioner as ' 
envisaged by the constitution of Islamic republic of Pakistan 

1973 and also against the law, shariah, and natural justices, 
therefore the same are liable to be set aside.

today

Addifiona

H. That this was the sole responsibility and duty of deportment to 

initialize the requisite rectification made in the service book of 

the netitinner at the relevant lime but the concerned officers
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have not discharge iher<yduiy for which the petitioner can not 
be legally bound to suffer in the shape of huge recovery due to 

the illegal notices which have been issued without jurisdiction.

I. That the respondent No. 5 does not provide copies from the - 
inquiry referred in the impugned notices despite of the fact that 
petitioner lime and again resort to the respondent No.5 for 

obtaining attested copies of the result of said inquiry report, 
therefore this August court may requisition the said inquiry 

record from the respondent No.5.

/ .

J. That it is settled principle of law and sharia that none should be 

penalized for the wrong doing by others.

K. That the impugned order and recovery notices are completely 

illegal and contrary to the ground of realities, thus liable to be 

struck down.
That it is in the interest of justice and law to set aside the 

impugned proceedings / orders and' notices of recovery of 

amount 13,12,984/- and to direct the respondents to pay all 
the pensioner and other financially benefits admissible under 

the law / rules to the petitioner.
That the other point will be raised with the permission of 

this august court during the arguments.

h.

M.

It is, therefore most humbly prayed that;(on acceptance of 

this writ petition while looking into the above agonies of the 
petitioner , the impugned proceedings / orders and recovery 
notices may kindly be declared null and void. Consequently,, 
the respondents may kindly be issue writs and direct (hem 

to complete the retirement process of petitioner with all 
pensioner^nd other financial benefits admissible under the 

law/ rules to the petitioner without any deduction.

Any other relief which is just, appropriate and 

efficacious may also be granted though has not been 

mentioned in the petition but if the interest of justice 

demand so.

- Ustpzozi

Petitioner >''' .

i aV*'Through council
.1

Abdul Miirood Khan'
na\Addil' Advocate High Court
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WREFORE THE PESHAWAR HIGH COURT MINGQRA BENCH
daret.oaza swat )

W. p. NQ. 2021

Said Nowshad S/o Said Bakhaishad R7o Tahtaband 

Tehsil Gagra District Buner................................. ' (Petitioner)
X

VERSUS

Govt Of Kpk Through Secretary public health at Peshawar 
fc^others ........................... (Respondents )

affidavit
No'shad S/o Said Bakhatshad R/o Tahtaband Tehsil Gagra

oath that the contents of • . •; ••
true and correct according to the ' %'•

I, Mr, Said
District Buner as do hereby affirm and declare on
the accompanying WRIT PETITION 
best of my knowledge and belief and nothing has been concealed from this

are

Honorable court.

Deponent

Sayed Noshad S/o Syed Bakhatshad

nyc/<: .
Certlfl«« '»« ■‘'O'" 
•rtlrmKloy

So1«rTVv

d«ir
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ot- U AffliA' .tin
Sl<
mtt MenUfkad By

.WhBiUCUUUUX
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JUDGMENT SHEET 

IN THE PESHAWAR HIGH COURT, 
MINGORA BENCH PAR-UL-QAZA), SWAT 

{Judicial Department)

W.P No. 856-M/2021

Said Nowshad (Petitioner)
vs

Government of Khyber Pakhtunkhwa through 
Secretary, Public Health, 
others.

Present:

Peshawar and 
(Respondents)

Mr. Abdul Marood Khan, Advocate for 
the petitioner.

Khwaja Salahuddin, A.A.G for (he 
respondents.

Date of hearing: 05.12.2023

JUDGMENT

SHAHID KHAN. J.> Through the* subject petition

under Article 199, Constitution of Islamic Republic of

Pakistan, 1973, the petitioner seeks the. issuance of 

appropriate writ with the following prayer:

"It is, therefore, most humbly-prayed that on 
acceptance of this writ petition while looking 
into the above agonies of the petitioner, the 
impugned proceedings/orders and recovery 
notices may kindly |be declared null aud void. 
Consequently, the ticsptindents may kindly be 
issued writs and direct them to complete the 
retirement process of petitioner with all 
pensionary and other financial benefits 
admissible under the law/rules to the 
petitioner without any deduction.

Any other relief wliich is just, appropriate 
and efficacious may also be granted though 
has not been mentioned in the petition but if 
the interest ofjustice demands so."

v\'-'.\ •

The petitioner contended in the subject
v'

2.

petition that he was appointed in Public Health

(D.e) AMU/Ap
HOK*HiE WI\.tinT>CB>H*HIO KMiH
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Engineering Department as Pump Operator on Water

Supply Scheme, Takhtaband, District Biiner, purely on

contract & temporary basis for a period of one year, 

vide appointment order, dated 20.09,1994. He also

contended that his such appointment was made by the

respondents-department on the basis of his Medical 

Certificate and as such, in the service^’redord, his date

of birth was written as 20.06.1969. However, as per the 

school record, his date of birth is 04.01.1950, while in 

his CNIC, it has been mentioned as^i'951. During his

entire service,' tlie respondent-depaj-tment has raised no

objection over it. On 13.04.2021, the petitioner

submitted his Service Book to the respondents-

department for'iniliating the process for his retirement

but it has not been completed and he,is stili rendering

his services and receiving his salaries. In the

meanwhile, the respondent No. 5 initiated an inquiiy

against the petitioner without .^approval of the

respondents-department and also issued notice to him
%

with respect to certain recoveries, vide notice bearing

No. 70-5AB, dated 23.08.2021, followed by reminder,

dated 13.09.2021.-

It obliged tlie petitioner'to approach this3.

Court through the subject petition.

> * •

(M)
yumcg mAHioifMAM
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4. Per direction of the Court, the respondents

No. 2, 3 &. 5 furnished their para-wise comments.

wherein, opposed the issuance of the desired writ on

multiple legal and factual grounds.

5. Arguments of learned counsel for the

petitioner and the learned A.A.G have been heard and

the record gone through with their valuable assistance,

6. The record made available before this

Court would transpire that in the year 1994, the

petitioner was appointed in the respondents-department

as Pump Operator, however, as per his contention, his

such appointment was made on the basis of his

Medical Certificate. The respondent No. 5, Circle

Officer, Anti-Corruption Establishment, Khyber

Pakhtunkhwa, Buner, con&-overted this contention of

the petitioner, in his comments, stated that no such

Medical Certificate has been produced by him, which 

is abundantly clear from the interrogation report, 

available at page 17 of his comments. During 

interrogation, the petitioner himself admitted that he is ^ 

70 years old, but despite of it, he is'still serving The 

respondenis-depaitment, as reflected from para-8 of^
>

the subject petition. Moreso, in para-3 of the subject

tx

o

7

ySj
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petition, petitioner also admitted variation in his date

of birth by slating that;

"That in the service record, date of birth of 
petitioucT has been written as 20.06.1969, on 
the basis of medical certificate, which has 
been demanded by the department as a 
requirement at the time of appointment. 
While the dale of birth of petition in the
school record is 04.01.1950 and in CNXC is• ^

19SL”

Said para has been replied by tlie

respondents No. 2 & 3, in the follov/irig manner:

"Correct. At that time, medical certificate 
was priferired than manual CNIC through 
which rite actual age' and fitness of an 
applicant would be considered to be actual. 
Medfcai Sapeririteiident! V.'ouM opine the age 
after fits applicant own statement and 
physical examination. Therefore, the date of 
birth of the petitioner employee is Nvritten 
20.06.1969 in the service book on the basis of

it

provided medical certificate by the petitioner. 
Since, the appointment criteria for-Class-IV 
does' not require educational qualification 
and the sahic was appointed on merit-cum-
lltuess, therefore,'the date of birth in Scliopl 
and ■' CNlC recoi'd ' did ' no'i ' come into
kiro-Kdedy-c."o

However,, the. aforesaid eonlention of the

respondents No. 2 & 3 has been controverted by the

respondent No. 5, inHiis comments, stated that the

concerned .-officers • were alscr- involved and the same
* ■' 1.

has be&n dbheby them vv.ith muuia! consensus. For the r./r
sake of ready reference,' para-7'of his coiiiments is

/
reproduced has under: v„

V

"To the extent. It is Aubmitied (hat the 
concerned officers wercialso involved and the 
same has been done* by them with mutual

• (au)



-5-

conseiisus because how it is possible that ill 
the preseuce of SSC certificate.and CNIC, 
date of birth in service book has been written 
as 20.06.1969. The so-called medical report 
on tbe basis of which the petitioner claims his 
date of birth as 20.6.1969 is not available in 
record received from department. It is 
pertinent to mention that 'the' 'petitioner 
admitfed in his interrogation report that he is 
70 years old."

In view of the above, peculiar facts & 

circumstances, the Court reached to the conclusion that

7.

the subject controversy, is purely factual in nature and 

this Court 'in'exercise of its \vrit jurisdiction cannot

resolve it as to which one is cpn ect dale of birth, as for 

adjudicating upon such an issue, recording of evidence 

would be required, which is not ihb' domain of this 

Court. The Hon’ble Apex Court in a good number of

cases has held that- determination of- factual

coniroverey is the job of the. civil Court and such an

exercise could noi be carried on in a writ jurisdiction of

a High Court. Reliance is placed'on the case of Ahmad

Developers v. Muhammad $;Ueh rc-oorted as 2010

SGMR 1057, wherein-it v./as held:

"Contest on factual controversy could' only 
have been determined through a civil suit and 

I . not in. constitutional jurisdiction before High .
I Court. Such plea oi’ private respondent was 

repelled iu circumstances. Lenve to appesi],;.\ 
; v/as declined.” '''

c?c
.V

'.O' <•.)'
VI'

Similarly, in thcicase of Government of

Khvber Pakhtunkhtva ihrouc 1 j r-' hief Secretary,
• r

: s.'. ;

wotitttrtk unitft .{HAH
ti.-. t



♦r
-6-

Peshawar and others v. Intizar Ali and others

reported as 2022 SCMR 472, it was observed;

“So far as the argument of Haflz S.AVRehman, 
learned Sr. ASC that as factual controversy is 
involved, these appeals are liable to be 
dismissed is concerned, even on trris‘^’oint alone 
the impugned judgments are liable to be set 
aside because it is settled law that superior 
Courts could not engage in factual 
controversies as the matters pertaining to 
factual controversy can only be resolved after 
thorough inquiry and recording of evidence in 
a civil court. Reliance is placed bn Fateh Yarn 
Pvt Ltd. V. Commissioner Inland Revenue 
(2021 SCMR 1133).”

«?

'CS

When confronted, learned counsel for the8.

. petitioner v/as unable to wriggle-out of this legal

impediment, as such, he could not make out a case for

of this Court in--exercise of itsinterference

constitutioml jurisdiction.

For the reasons ,■ stated -hereinabove, tire9.

subject petition is devoid of any merit, as such, it is

hereby disn:.jssed.

Announced
Dt: 05.12.2 )23

/JUDGE (

(0.6) H6H'81£Hll.iUtTiCEIilUH6MUADIJ6K>l 6NW»R
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GOVT. OF KHYBER PAKHTUNKHWA 
PUBLIC HEALTH ENGINEERING DEPARTMENT

AUTHORITY LETTER.

No.SOfLlT)PHED/ST/40-l 16/S.Noshad/Buner: Mr. Aamir Sohail, Assistant Social 
Organizer PHE Division, Buner is hereby authorized to attend and submit the Joint Para-wise 

comments in Service Tribunal Peshawar in Ser\'ice Appeal No.849/2024 tilled “Said Noshad 

Versus Secretary to Govt, of Khyber Pakhlunkhwa PHE Department Peshawar & others” on 

behalf of the Secretary Public Health Engineering Department Peshawar.

/

SECRETARY 
PHE DEPARTMENT

KHYBER PAKHTUNKHWA

Swrenry |» Oovt: of 
Khyber PlitMuftkhwi. 

Qepartment


