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The appc{:al of Mr. Sher Afzal resubmitted today
by Mr. Javed Igbal Gulbela Advocate. It s fixed for

preliminary hearing before Single Bench at Peshawar ‘on
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The appeal of Mr. Sher Afzal received today i.e on 24.10.2024 is
incomplete on the following score which is returned to the counsel for the

k
appeliant for completion and resubmission within 15 days.

- ’\ppLdl has not been flagged/marked with annexures mar ks‘/

2- Copy ol Minutes ol the meeting dated 17.02.2007 mentioned in the
memo ol appeal is not attached with the appeal be pl.:u,d ona

3- Anncxurcs-3 & B/I of the appeal arc iilegible be replaced by
legible/better one.”

4- Copy of seniority list of ycars 2000 2001 mentioned in para-7 OP/
the memo of appeal is not dlldLhC(! with the appeal be placed on it

5- Copy of departmental appeal is nol attached with the appeal be
placed on it

6- Necessary party be made in the heading of appeale" -

7- In every documents name of the appellant should be highlighted?

8- Copy ol previous scrvice appeal in respect of appellant mentioned
in para-9 of the memo of the dpp(..dl is not attached with the dppcdl/
be placed on it :

9- ‘Three copics/sels of the appeal along with annexeres e complete
in all respect lor ‘Iribunal and one for cach cespondent be
submitied with the appeal. ‘

qaﬁ /inst./2024/KPST, |

Dr.ﬂ_l_@ZOZd. &/&m
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| SERVICE TRIBUNAL

! KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Javed Iqbal Gulbela Adv.
S.C of Pakistan at Peshawar.
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§emce Appeal No 2(/ ;7, /2024

Sher Afzal

VERSUS
Govemment of Khyber Pakhttmkhwa

INDEX

I Description of Documents

f

. '_ [ Grounas of
\ﬁ Afﬁdavﬂ: + 4
ﬁ Copy of the notlﬁcahon dated 26-12
m (

Copies of service appeal and Judgment dated.
14/02/2017 .

Copies of the W.P # 4: 435-P/2018 WP # 469-
| P/2018, & W.P # 5761-1’/2019 and Judgments
Dated: 06-11-2018, 12-02-2018

| Copies of C.0.C # 328-P12021 & 363030
| Judgment/Order Dated: 22-12-2021

-P/2021 and }

No 4110—P/ 2022 and order
and ]udgment dated 01/10/2024
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| Respectfullx Sheweth

- Dmector Elementary and Sccondary Educatlon Departmcnt Khyber :

- PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974, AGAINST
e e e A L A ALAINDT
- THE IMPUGNED NON EXTENSION AND' NON-SANC’I‘IONING

LR SA S DTN AND NON-SANCTIONING

) NO SST

' EDUCATION DEPARTMENT KHYBER . PAKHTUNKHW&

- THE APPELLANT IN_A CLASSICAL CURSORY AND

' eplsodcs and doses ‘of sheer dlscnmmanon coupled with unfitted bureaucratic |

- That started W1th injtial fact, the Appellant a.longmde his other colleagues are in
- fact scrvmg and retired Headmasters, S.E.Ts, Principals, Vice- Prmmpals and

. PES HAWAR

Kh\ ke Pakhtukhwn
by ROPLICE T I"rlbun‘\l

Datea cQé, /o --(J?JLf

- Sher Aﬁzal SET Semonty No. 2396 Retired as Head Master GHS Sur Kamar
Charsadda ] g ‘

Appellant
VERSUS

Pakhtunkhwa Peshawar, near GHSS No.1 Peshawar Clty

-Res'pondent.

APPEAL _ UNDER' _SECTION 4 'OF . THE KHYBER_
ECTION 4 OF . THE ' KHVBER

-THE SELECTION GRADE TO THE APPELLANT AND
IMPUGNED __NOTIFICATION __~ ~ NO.1 138—437F1LE'
SELECTION ‘GRADE. DATED 18-11-2021 OF THE
OFFICE OF THE ELEMENTARY _AND SECONDARY: oL

WHEREBY SELECTION GRADE HAS BEEN REFUSED  TO
cT e SRAn JAS BN REFUSED TO

WHIMSICAL MANNER.

That the grievances, thc solace of whxch the Appellant is seelqng from this |
August tnbunal are mulu-facet as the Appellant being envisaged with repeated |

approach of the Respondent and unbndled and unrein excrc1se of dlscrcnonary-

powers vested in Respondent .




* Service Appeal No | 12024

Il

1.

o City.

Sher Afzal SET Seniority No. 2396, Retired as Head Master GHS Sur Kamar

Charsadda.

o Apﬁeﬂdm
VERSUS

- SECRETARY ELEMENTARY *AND. SECONDARY EDUCATION

GOVERNMENT of Khyber Pakhtunkhwa at Civil Secretariat Peshawar. ‘

2. DIRECTOR ELEMENTARY AND  SECONDARY EDUCATION -

DEPARTMENT, Khyber Pakhtunkhwa Peshawar, near GHSS No.1 Peshawar -

_ ——'_-;Respbxidents, ]

2 .Appeal under ‘section 4 ‘of the Khyber Pﬁkh%za-l Service

Tribunal Act, 1974, against the impus ed non ertension: and non-

qancﬂoi:iii’g' the selection 'mde to the appellant-and impupned

Notification No.1138-43/File No.SST. Selection «Grade - dated.18-

- 11-2021 'o‘f-'ﬂ:e office of the Elementa and Seconda Educaﬁon_- .

epartment er Pakhtinkhwa. whereb selection grade has

.' manner,

been refused to the appellant in a classical cuﬁou and whimsical

Respectfully Sheweth: .

* -powers vested in Respondent,
T

That the grievances, the, solace of which the. Appellant is seeking from this
August tribunal, are multi-facet as the Appellant being envisaged with repeated

episodes and doses of sheer discrimination coupled with unfitted bureaucratic
approach of the Respondent and unbridled and unrein exercise of discretionary

That started with initial fact, the Appellant alongside his other colleagues are in

- fact serving and retired Headmasters, S.E.Ts, Principals, Vice-Principals and -
- SETs/SSTs of the Department of Elementary & Secondary Education Khyber
{ 'Pukhtunkhwa, :: S

That the main épitome of the instant discourse is that back in the year 2008, a
notification dated:26-12-2008 was issued whereby Selection Grade -Award was
granted to SET teachers into BPS-17.(Copy of the motification dated:26-12- .
2008 is annexed here as annexure "A - A/II") ' '
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+ 4. That as per-Rules- and-as. per relevent critria ' meant, for,the ‘subject Selection

.~ Grade'was that a$ a whiole /3rd of the total strength-6fthe "inciimbenits” were to
.+ be extended the fruits of Selection Grade, The mechanigm d5‘ordiined in the ibid

Notification wasithat this Selection Grade would be and-was madé applicable to

‘i -the in?:ﬁmbeﬁtsui:on&emon "Seniority” basis. TR e R

K

" - ‘meeting under the Chair of Secretary (E&SE) Department'was held on 14-07-

+ filled up because of the a fore mentioned dilemma, -

| 2007, wherein it was decided that 1/3rd 9r 33.33% of the-incumbents would be -
" placed in the Selection Grade, and for.that purpose the ‘Seniority list:corrected up- -

"¢ 1/3nd out of them into Selection -Grade, Besides the ‘sbove the Chair was |

informed, rather it wais held in the mesting Dated:14-02.2007 that thére are total

. number of SETs (mnale) Sanctioned Posts were 7532 on 30.06.2001, as a whole &
‘" among-st from them 243 teachers are to be ‘elevated to:the next Selection
' . Grade.(Copy of minutes of the meeting Dated:14-02-2007.are annéxed as

~

annexure "B") - - et

. That the irony of the fate is that this seniority list of SETS pcrtmmng to the year

2000-2001, which-had unfortunately been made a basis for actualization of the-

i scheme in hand, contained many loopholes, errors and wrong placemeénts where ’

against repeated- requests .were ‘made that those loopholes; be- removed and )
thereafter 1/3rd out of it be given and extended the fruit ions of Selection Grades,
but a lass and in viin.. _'.‘ . o

. . B : .:fr.' . .
Thatin fact, there areealfnest 869 names of teachers in the Total strength of
7532, on 30-06-2021-which are to bé removed from:jt for the reasons that some

teachers were pfomqtéqf;double listed, plethora of others stood.retired prior to

04-09-2001 'i.e Date of ‘circulation of Seniority list, many. of them had already
passed away and died prior to the cut off d rite and even then figured in.the

E impugned Seniority list6f 2000-2001, whose all numbers reached to 869 by -

accumulating all categories of double listed, promoted died fellows and retired

. ones. This un rectified Seniority list caused-a havoe in the upcoming lives of the
: Appellz_am as well as of all those teachers who were directly suffered and.

victimized just because of the omissions and negligence on part of the concerned

- offices of the Respondets.(Copy of the Senfority List of 20002001 is annexed

as annexure “B/I”)
That as stated above, this anomaly of still béaring the names of retired and dead
fellows besides double figured ones, not only the Appellant but as a whole many
teachers suffered as in' spite of 177, vacancies still vacant at that time were not




Gl NS,
9. That the acts and omissions on part of the Respondents constrained the Appellant
i - to firstly approach the Provincial Services Tribunal for the readdréss of their
‘ grievances i.c for rectification of Seniority list and grant of Selection Grade; but
' as the’ matter was- not falling in the jurisdiction of the-Honorable Services
Tribunal, So the samé was returned’ to ‘the Appellant vide order Dated:i4-12-
:  2017.(Copies of service appeal and judgment dated. 14/02/2017 are annexed
' as annexure “B/Il & BMII?) - . | -~
10. That thus the Appellant and others moved three differeqt Writ Petitions bearing
numbers WP #.435-P/2018] W,P. # 469-P/2018, & WP # 5761-P2019 for
invoking :the extraordinary Constitistional jurisdiction of the Peshawar High ‘
- ‘Court, and the Honorablé High'Couirt was gracious enough by allowing the WPs . .
| ofthe Appellant and others vide Judgments Dated: 28.03.2018,06.11.2018 & 12- - -
: 02-2020 respectively .(Copies of the W.P # 435-P/2018, W.P # 469-P/2018, &
W.P # 5761-P/2019 and Judgments Dated: 28-03-2018, 06-11-2018, 12-02-
2018 are annexed here as Annexures "C - H" respectively). '

. 11. That as the Respondents were reluctant to implement the reverend: Orders & .
-, Judgments of the August High Court and were actually flouting upon the same, - .
*  which Constrained the Appellant an others'to approach the Hon’ble High Court . . .
. once.égaiﬂ. for. initiating C.0.C proceedings against the Respondent and for L
implementation -of the Judgments of this August Court, by moving CO.C* =~
- Petitions bearing C.O.C # 328-P/2021 & C.O.C # 368-P/2021. Upon moving
i C.0.Cs against the Respondents due to their adamant behavior, in order to evade
i the contempt proceedmgs if any, the Case of the Appellant and others were
vy decided'by thé Respondent department by turning it down and discarding the
* . - same vide the impugned Office Order/Notification Dated: 18-1 1-2021. Upon this -
the C.0.Cs Petitions of the Appellant and others were dismissed vide Judgment
& Order Dated: 22-12-2021: (Coples of C.O.C # 328-P12021 & 368-P/2021 *
. and Judgment/Order Dated: 22-12-2021 are annexed here as annexures "I -
K " respectively). - - '

12, That ﬂlere-aﬁe:r the A:ppe_llant and other mo
55020P/2022 beforeithe Honorable, High ‘
*ﬁ" S R CES :;« Rl SR 2
(R .,‘%&Egzgs@sﬁf%‘?{@eqﬁman-Da.t..,_ 1% 11:2021 s well (Coplesto :
S £167:02022:C.0/C 'ﬁg,ﬁ?Pﬁ,ggizﬁ‘Ofgéﬁﬁﬁﬁé”iﬁfﬁ 288 Dated 119:0972002 argln 4
R hepe P A R AR 2 gl PR TR A e S NG S Ty S S
%ﬁ ‘he%:e%‘ { s "L, M & Nﬁgvhich Impugned Notification at 18-::-"_3,.: :

© i -11-2021 is annexed as “0”).

- 13. That thus the appellant along with others moved a W.P No. 4110-P/2022. The | .
', Hon’ble Peshawar High Court Peshawar held, inter alia, that the matter pertaing -
: to terms and conditions of service whereby only this Hon’ble Tribunal is - -
¢ _competent to proceed in the matter and thus the W.P of the appellant. was B
disposed off with the directions to approach this Hon’ble Tribuna] for seeking hig
remedy vide order and judgmm;t 0:1/10/2024, and that order dated.14-12-2017 of




; | | | ( @
1 L. ; ¢

" this Hon’ble Tribunal will not be a bar for the same. So in other words the subject
-~ matter would deemed to be pending before this Hon’ble Tribunal. (copies of the -

‘W.P No.4110-P/ 2022 and order and judgment dated 01/10/2024 is annexed

B8“P&Q”) ' | |

¥

14. That thus the Appellant are approaching this Hon’ble Tribunal oncé again for his = -
- respective Selection Grade, rectification of Seniority list and for setting aside and
cancéﬂatiqn of the impugned order/notification ‘Dated: 18.11.2021, upon the
following grounds, inter alias: ' SR .

(R i oy e

Grounds: : ' : -
- A. That the appellant is a naturally bom bonafide citizens of the Islamic Republic
of Pakistan and is fally and equally, on equality basis, entitled to all basic and

. interpreted, guaranteed and enforced by the laws of the land and discrjmination
along with unfettered exercise of discriminatory powers by an authority or
office is always been deplored, deprecated and depreciated by Superior Courts

- oftheland. - : o o -

. B. That it is the cherished principle of law, that where a thing is to be done ina -
- © . particular manner, then that thing is to be.done in that manner and not vice-
© versa. : ' .

- 'C. There where if at all the Seniority list of 2000-2001 was to be used as R

| yardstick and threshold for the subject Selection Grade, then at least the same
should have been made an undisputed document prior to and beforetoput itin
use as a base camp of the subject Selection Grade, but a lass this is not the
‘Case, o o o o

o D.-"Ihatthereex_istsnproominthelawthatadiSputedSenioﬁtyList-isfobe '
- made basis for any such like Selection Grade or up-gradation and particularly
when the wrong entries are riot only made disputed, but rather pointed out, but
in spité of all that neither the names of Promotes, double figured, died and .
- retired, i.e as a whole 869 teachers were removed from the list, nor 1/3rd of the -
" SBTs were extended Selection Grade after making necessary rectification in
-~ the impugned Semiority List.. SR | o

" E.. That because: of, the acts and omissions on part of the. Respondents, the *

fundamental rights as enshrined in the fundamental law of the land, o

-available _vac;mtiposté,_ even. after exténding_ the. Scheme to many Other" B
‘teachers, there remained 399 posts vacant for no good reasons atall, and thus

great injusﬁc:q .'wa;i matted out to the Appellant and h_iscollaagues. T

F. Thatit's the established norms of justics that one should ot be victimized or

- made to suffer just because of omissio

ns on part of the responsible Govt;

Officials, but here the picture is Volte-face. =~
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- That the most abominable aspect of the case of the Appellant is that when the
 Write Peﬁﬁoﬁs.werg allowed Iby the August High Court, ‘and the Case was -
. remitted-to the concerdied quarters for consideration, the same was turned -
- down "Vide impugned Order/Notification Dated:18-11-2021 in an illegal, .

unlawful and void manner, {

a

" That thf: impugned Notification Dated 18-11-2021 is thoroughly an illegal and =~

void document-for: the reason that first of all the policy referred- thereto is .
firstly pertainingto Federal Govt;'and extendabie to.Federa] ‘Departments. - -

- Sccondly, if at all the impugned Notification Dated 2001 is taken as correct -

- one, even’ then not only the Res;?ond_ents ordered up-gradation in 2008, but. : .

. Tather the'Provincial as well as the Federal Govt. has repeatedly extended - .
- Selection Grades -and. move avers to different employees” of different ~

Departments. Above all, the"iﬁstaixt disputed Case is also pertaining to the year
2008, which' had taken place after 7 years of the Notification of 2001 of the

- Foderal Govt. and this Selection Grade of 2008 oo issucd.by and granted by. -
3 Athe'_Prbv_ichial‘Govt; itself, R L ' C

. That even if at all the notification 2001 is taken as valid and lawful for all.

*:.intents and purposes and the stance of the Respondent Department even if

. taken as;correct one, just for the sake -of arguments; even then fhe Appellant - - . -
" and his colleagues are fully entitled. for their respective Selection Grade for :.'°.
the reason: that the Appellant and others are not seeking fresh notification for.--..

' their upgradation, but rather seeking the implementation of Notification dated: - ..’

26-12-2008 in its true sense. The main crux of the case of the Appellant is not -

- for issuing any fresh policy or-notification for Selection Grade; but rather is" - .

- seeking: the ‘implementation of the notification in its true sense and have
: approached this Honorable Court that let it be implemented strictly as per’
-~ minutes of meeting 14-09-2007 by extending the fruition of Selection Grade to -
. 1/3rd of 7532 teachers which’ figure comes to 2511 teachers, but on the other " -

- band only roughly 2111 were given Selection Grade while the rest were -
" - deprived for no reasons at all. The case of the Appellant is that firstly the .

- wrongly placed 869 names are to be removed from the seniority list pertaining
. tothe year 2001 and there after the Scheme of Selection Grade is to be applied. . -
. . But on the other hand the Respondents: adhered to their policy of pick &
. choose which cost havoc in the careers of the Appellant and so many other -
~ their colleagues. So, if this notification Dated 26-12-2008 had been L
o i'rnplémen_ted in its’ spirit, the Appeliant Wodd-have.never"appmached, mor ~ .
' have ever knocked the doors ‘of this August Court, as not only the Appellant -+ -
-but all other- their eligible colleagues® would have been placed ‘in their -

" respective ;Seleéﬁpn Grade, more than 14 years ago.”

" That by saying ‘so, the Appellarit and his colleagues are not égitaﬁng for
anything new, but rather seeking the implementation of their accrued rightsin. . -

notification Dated: 18-11-2021 can be justified at all,

»

the light of Notification Dated; 26-12-2008, So; wnder no cannon of law the




2008, with al-back benefits since then

1

3' L. That any other ground not raised here may-graciously be a]loﬁed_ to be raised

i ' . atthe time of arguments, - ‘

1t is, therefore, most humbly prayed that on acceptance of the instant

l peation,ithe impugned :mplemequn; report/Notification No.1138-43/File

. - No.SST (M):Selection Grade Dated:18-11-2021 of the office of the Director

' Elementary and Secondary Education Department Khyber Pakhtunkhwa, may -~ -~
L very graciously :be declared - as void-and-ultra vires and be set aside and -

cancelled and bjt—&q:hg-so,' ‘the Appellant be - declared as Sully entiled for the - .-

- Dated: 24-10-2034 |

_ Advocate,'_I;’eqhawér I oo .~ Advocate, Peshawfaf -

.- That appellant and others had ealier filed appeals before this Hon’ble Tribunal; which were retumed R
"¢ to them to approach Hon'ble Peshawar High Court, and now Peshawar High Court has returned the - * o

.. Subject Selection.Grade in the light of the Notification Dated:26-12-2093 of the - .

o Foffice of Secretary (E&SE) Department KPK.and be extended she fruidon's of .~
- Selection Grade to the Appellant with all back benefits since the Date from |

which: Selection Grade in question thas been extended:and. granted to the
| benefins.

+ meeting Dated:14-02-2007 be directed to b implemented in its true spirit, after. - "

reme Court -~ . : Advoéatc,_mg'h Court..
uhammad Arif Mohmand o _Alamzeb Khan' '

4

+ 7 same by holding that the previous Judgment of this Hon'ble Tribunal shall not be a bar against the =~

r . ‘. ' .
. o M

" Itis further prayed that Nosiicadis o Dated:26-12-2008.and minutes of - - "

; 'recnﬁiug‘!ﬁe_s.énioriw-Lmbf&E.rsz‘oao-'zao: by removing the.nimes of 869 -

"\ . teachers from :'::being_doubk figured or bé:hg-the' names of either pmmam4.' : :
. i " retired or dead teachers exc. T

vl Any.other relief, not specifically asked Jor, may also very graciously be . .

nded in favour of the Appellant in the circumstances oftheCase.. - - .

.. ' 'colleagye,s' of the. appellans or'at_xy'qzber«'daté-'whenf.the;ﬁrsr:Nanﬁcaﬂpn of - _
"1 Selection Grade under:Notification Dated:26-12-2008 was issued, with all back - - .

ks




BEFORE PHE HON’BLE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
‘ o PESHAWAR L

| Service Appeal No /2024

- Sher Afzal

L A VERSUS
; " Govemment of Khyber Pakhtunkhwa

AFFIDAVIT

- L Sher Afzal SET Seniority No. 2396, Retired as Head Master GHS Sur Kamar
© . Charsadda, do hereby solemnly affirm and declare-on cath that contents of the instant ‘
Service Appeal are true and correct to the beist of my knowledge and belief and nothing
. has been concealed from this Hororable cout, ‘

; " S ' VS
- . CNIC: .
Cell No.
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' BEFORE THE HON'BLE mm PAKHTUNKHWA SERVICES TRIBUNAL
Ch 3 'PESHAWAR -

Sérvice Appeal No  © . 12024,

Sher Afzal °

_ RSUS .
~ Government of Khyber Pakhtunkhwa

'ADDRESSESOFPART[ES e

- Appellant
"~ Sher A%zl SET : Seniority No. 2396, Retu'ed as ‘Head Master GHS Sur. Kamar

_ Charsadda : o _
RESPONDENTS

1. DIRECT OR ELEMENT ARY AND SE CONBARY EDUCATION
“ DEPARTMENT Khyber Pakhtunkhwa Peshawar, near GHSS No.1 Pwhawar City.

2. DIRECTOR JELEMENTARY ~ AND - SECONDARY EDUCATION .
. DEPARTMENT, Khyber Pakhtunkhwa Peshawar, near GHSS No.1 Peshawar City. . -

Dated: 24-10-2024
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,};3 16 | Mr. ZnhochuI;mnmad SET, . GHS Turu Mu _glan

PBstmwareDafed. 23-12400 i :
SD(PEJZ-G!E&S USET!SeIecﬁon Crade{B 51"16 ‘to Bs-v)/uu Cmmmf

v upon lha remmmendau-:ms of the Qemrtmemlal H'umorlm r.ouunmee, the mmpcmm awmm,r Is

p!eamd io gmnl Selection Gmde BS—I?‘ to thu Iol!qw!ng sixletn SI[T: IBS-!GJ aa:mdmg ln»lluﬂ:,sm!mﬂy
Wl'ﬂ'l :ﬂ'&ﬂ fram 30—5—3001 -

" Khalnillah Khan SEI' ,.{/ GCMHS f’eslfawar Gt~ T
27| 3 «"Mr, Farid Nawaz SET, ADQ Male) ﬁ'rlrnary Bannu, =
2244 A Mr. Hanifalan 567 1 GOMHS Peshapar Citgl =1}
2303 S\ Mr Muhummud Shuaity str GHS: Biliigng Kohat, -, EEPEER B

6 DI "Mr, Hnlder AliKhan SFT. . | GHS Taitr K W Kank," ¢
2dod 7. u Mr. l-uulMuhumm.xd SET, M { GEIS Sawal D or Mareui

227 8 viiMr. Iqhal Hussaln SET GHSI:-h'mplw Swahl, - o

23¢9 ;(' r. Abdul A1:lz SE‘F GovtM;dd!e ‘?dmol Bha: Khan Mard
2.2/) 10\ A Mr, Saidan Shah SET GHSSJan'd N[.mwhm
2.8 1A Mr, Muhammad !hrah:m sfr GHSJu!agra N'l,alaknnd A,genql {
i 339|124 Mr. Abdus S3ar SET. GCMHS Abbgtbbad, - NI
LA243 Mr, Muhamrnad Zarin SET. . GHSS Kot Najj!ébullah Haripur
2227| 14 1 Mr. Muhammad Dawood SET. | GMS, Badarbvams o iy’ &~ 3 ¢
15 [ Mt. Abdur Rahim Jan SET,! CHSS Zaida Swali.” -

t
\‘ul.f- ‘ : Z

- SECRETARY w SOVT omm&#wm FRONTI wgce
[LCMENTARY & SECONDAR 313 f'o\“ON"lJ'l:l’AlﬂMl:m

Endst; of-r.-vcn No. & Datn . .. ‘
+Copy is forwarded 10: - '
1 . Secyeinty o Gow of NWFP, Esmhllsh:mmi quunu'ml. Pestiwir,

Emdalkanlnqmesuhllﬂm Esmw Dimmw *‘WF
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G GOVERNMENT OF NWFs
ELEMENTARY & sechglnmv

T

SET(Tech) " : inslaa:rdg-! 24990
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i o Yersus _ I

_ﬂﬂ. Government . bf Khyber Pukhtoonk.hua Secretary ‘ Q\K
o Bchoola & Literacy Teshawar D N

“2.. Director. Scnools & . I.iteracy, '
R Khyber Pukhtoonkhwa I\esha\ﬂr. .
“1 e * ' ’. -
3. Becretary to Govermnent of Khyber Pukhtoonkhwa. ' '
[ H.nance Deparl:ment Peahawa T S :
A 4- Secretary to’ Govemment of xh;;rbe;—.- ﬁzkhtoonkh\ga,. '
- ‘8ervices Depart:ment, Peshawar o
‘.; ......--...............-......'._-........‘...... mspond.eﬂa-
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Appeal U/S 4 of the service Tr:lbunal Act 19‘?4- -:__

, . - . appellant the aeleotion grade EPS-’I? wee, :. - ‘:f. . :‘.
S RN '30-06-2001. o he
: :.lp;sbectfully isheueth-- . . M
’ ' .Te. " 'That the nppellant is - aemmg as madmaster at GHS o T
o i .ﬁicko a7 D!%—ahw&wd@ : R
S ; : ,
- 1 2. T '.T.‘hat the Rducation napartmmrba haa iaaued the Notirication .,
- ; - T deted 26-42-2008, themby selectlon grade (Ep3-17) _has
, T been granted to the ggp Tedchet upto seniority No. 2233 - :
i D _"Itaopy o the Notiﬁcation is- attached 83 _Annexure ",q'n,)._-_;;c___ L
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“have slready died, 91 SED teachers hsvé been retired’ -
before. 30-11=-2001 and smllarly 18 SBT teackers heve been
--:egularly promotdd t:hrcngh the Public Serv:.ce Gommiss:mn,
t:hereby bmnging the number of total ellglble teschers
“fopr the selection hecomes 177.. {(Gopies of the Aqnexuree :
Iegardzq; the above noted tee.chers are attached hereu:.th
-.‘.Iss Amexures ’D" to D/3v);

‘That because of the above said, pcs:.ticn the appellant

B ..will slongwith his other colleagues are being deprived
N of the:.r legal acd lewml I‘:Lght of the eelectlon 5rad.e
. for mere clerical mistakes or for not prcv:.dicg the .

: '_ ) :ccxrec:t and upto date 1nfomstxcn into- the service mcord.--

- -gelection grade as according to the sbove noted poazﬁ.cn
-~ “there are more 1?? vacanc:.cs ‘for the selection grade

' available for the senicr M'I' teachere. (Copy of the

depa:ntmental appeal :I.B attached as. Anne:cu:d "E").

G -

., . . . 2___.._..

z 3. That the appellant ‘bas got at his credlt his senicv-zty S
| ": No. 0'{3‘2{(00;\)* of . sen:ucmty list is'attached as Ancexure "B*')- ERRE
' 4, 'I'hat -on 14—02—200? a meet:l.ng wss held unier the Bnperv:ls:l.on

' of Secretary Elementary ¢ Secondary Bduc ation, whereby it

was held: that t11) 30.06~2001 the recomend.ed numbers of

SETs (Male) wag 7532 amengst which 243 teachers were

[ " el:g:.ble for the select:.ou grsde on the basis of 354,

1. - (Copy of ‘the ltirmtes of the meet:l.ng is ettsched. as’

.. Annexure "C" e

5. © . That the factual posz.t:.cn in the above said case 13 that -

- 05 ‘SET teachers he\re been double listed .05 sET teachers ~

Phat the appellent hae in thls ccnnect:r.cn :E':I.led an - a.ppea]_
.'."'berore the appellate authority for the: grant of g . Lol
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That the appellant: now apptoachen thiy Hon'bla Trihunnl

for the sram: of abowd gaid mlier on t:he followirg

*+ grounds - amongst the others s=

-5392325

. 8) That the act of the :aapcaienta, thareby dapnv-‘ng the

appellanf: fron hig legal and lawful right.ofp selection
grade on. mere grounds that the ‘record of 177 teachers
" bas not co:rectly been made and bas npt been made

) upto date is an act 1119351 Aunlawful, without mthont:r/"_

;]uriadiction and being based on the malafide intentions
of the. ma'nnndent department: is liable to be sct-as:i.de.

b) That the. appellant has been wa.ititg since B0 -many years -

ror his turn to come ror the selection grade but on a-
mere preaumption his nght of selection grade bas been
snatcmd by the- xesrpondeuta depaztment on the grounds
that .recard rep;ezwding the retired dead and pmmoted

teachers has not. been correctly made upto dat:e and on

' '-"\ kna clencaJ. miatahe the r:l.ght of the selectj,on -grade

" of the appellazt is., bemg sn.at:ched. by the' respoident
depa.rtment. ' i .

t
i

c) That it ia mere a lame ey mse that the’ moord zegurd.inn- )

the 177 teachers .88 menticned abovd- i3 not cerzect

heace till the cormction of this' record the appellant
1 be kept deprivad of hia right ot setting sﬂlection .
"grede, . - o .ot

o ; ..uhtnk":"'
v inene
-:;.:-\":-P'z,,.:-':--n d) That it is the primary duty* or tbe mspon:lenta

departmenr to mnintam the. upto date record ag accordix:s
" to the exaot racl:unl position o.f the tnachera, tbeneby

) deleting tha vame s of tbe teaohers on double lis" dead

‘1‘\:

" retireq or Blread,y

" .. - ~

FTd Dive

b 8

a4
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£)  That it is .now the proper time that the appellant ahould

L to d:l.rect the xespcn:lent:a department to process the' case of
Y. the appellmrb for the select:.on graﬂe and to grant the sa:d _
" 'slecticn gra:le to the appellant: if ke is othemse elz.gible

Jiharo o

“.this" appeal this’ ch'ble sz.bucal way- please be kind enough .- PO |

. ret:ued or already pmmoted t:c a. higher grade and tha ) : '
- -fallure.of the mspcmdcntc not to paintain t'he above aaid .
record fresh.and upto datc cannot bc a good excuse for 5 ' -‘.":':.,'

) ‘d.eprlvitg the appellant of his legal right of celec fon” . M
:;:smde. ' ’ '

- -e) That tbe appellant 1s be:.n.s condenmed unheard and be:.ng

“ punished wdthout any rault at his part which is an a.ct cr T
unjust and againc‘b all the ncms of justice, = .- . ..

. be given his right: of” selectiou grade- uitbOut furt:hcr delay

. “for speuding more time on co:-rect:.on atrl for the- up datin.g

v t:hc record,

It isy t:hemfm:'e, pruyed ‘that’ on acceptance of

for the said benehl' nrtcr makm{; l:hc pmpcr cornections 1n‘ -
the abcve 8aid . recond )

A ot -
through

' | ( Gl'u Nabi ) 7 - - .

nrlvncnl.c Reghuwar. -
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 The leamed AAG object

“Tribunal. The learncd

* adjournment. Grented,
14.12.2017v before the D

il

R DI

Counsel for the L
Addl. AG alongm

‘respondents present,
Vide our * detail
‘ semce appeal NO

Versus Gnvemmenl

Seu'etary Schools &

. appeal:sa!somumed

before the pruper fo

. except:ons. Parim
com_;!gned to the TeCOr
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" MEMBER
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{NCED.
141122017

ihivher ‘Pakhtunkhw;

1. AG for the respondents present.

to the very jurisdiction of this
counsel for the appellant seeks
To come up for arguments on

W/ﬁ/‘”@

pellant and Mr. Kabeeruliah Khaltak.
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Hameedur Rebhman, A.D for the .
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rooisl Date ofInstitution ...  23.1i.2010 :, .
o Da:éofnecision e 14122017 5
R.ahamAkbar ‘Headmaster, GHS Sango, sttnclMardan, Ex-SET BPS-16)
! : (Appe!lant)
: P
: VERSUS _ ;_ %
Govemment of KPK thmugh Sem'elary, Schools & thsracy Peshawar and
) “othera. - . i w...{Respondents)
) i * . . . g e )
MR MIAN TAJAMMUL SHAH, ... Forappellant :
Advocate r S -
'MR,KABIRULLAH KHATTAK, ‘ 3 .-
: Addl Advocatc Genenl ...l,?or respondents.
«" . MR MUHAMMAD AMIN KHAN KUND], ... 'mm_ b
: LUDGMENT ,‘ P
S =' i
i ' -MIAZ MUHAMMAD KHAN, CHAIRMAN.- This judgment shall alss
~* ' dispose of connected service appeals No. 2814/2010 Habib Shah No. 2815)2010 ]

Appeal No. 28132010
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' Allah Nawaz, No. 2816/2010 Hidayaul Hag, No. zsimmo ¢bdur Rauf Shih, No,

281812010 Fazlur Rezig, No, 28!9;'20]0 Shemda, No. 2829!2010 Mummz Khan,
No 28211‘2010 Sher Afzal; No. 2822!2010 Samamm Khan. Nn 2823!2010 Hazrat

Uaman,No 2824/2010 Eid Gul, No. 2825!2010 Syed Mir Hassan Jan. No 2826110 ‘

Qan Muhammad Shafique, No.- 282?!10 Nalk Nawaz, No. 2828/2010 Ah Haxdcr R
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Iﬂlkharud Dm, No. 2832!2010 Abdul Hayat, No 2833!2010 Mumr Hassan, No.

2334!2010 Malik Aman, No. 2835/2010 Sher Aman No, 2835&2010 .Tarnshid K.han

No. 2837/2010 Gulab Khan, No, 2838/2010 ‘Minhaj Abmad No 2839/‘20!0 Abdur

Razig, No, 3103/2010 Muhammad Saleem, NMo 3104/20]0 Syed Khalil-ur-
RehmanAbbasl, No. SIOSQOIOMuhammadSarfaraz,No 3106»“20]0 Aman Ullah
Khan, No, 2196)'2010 Mnshtag-m-Rchman, No. 219‘?/2010 Shah Jehan, No.

) 1172011 Muhammad Younas No, 12!2011 Muhammiad Tsayya.b No 1372011 Syed _
Yousaf Shah, No 14!2011 Talib Ullah, No. 1636/2011 Abdul Qadeem Shah, No -

1637/2011 Syed Manzoor Shah, No 1638/2011. Mubarak Haleem, No. 163972011

Sarwar K]mn, No. 1640/2011 Ajmal Khan, No.- 1641f2011 Abdul Sattar No

| 6212012 Guiab. Khan and 137912013 Mir Salam as in. nJI the appeals common

Questions of law and facts are involved. o .

2. Argu:nents of the 1eamed counsel for the parties heard and record perused.

{ .

FACI‘S

and' ehgxbdlty This Tnbunal on the last date dlrected both thc partles to argue the g

. Junsdlcnon of this Tribunal regarding the issue in hand.

ARGUMENTS,

4. The !earned counsel for ﬂ:u: appel}ants argued that the pmsent appeals

Khyber PCH!IHHHIWQ and 4 others” reported as ZOIS-PLC(C SJ 779, the grant of

selecnon grade relates 19 terms and condmons of semce and this Tribunal

learned counsel forthe appellants ﬁlr‘ther 1elied upon'a judgmenl of this Tnbunal in
-servwe appeal No. 1/2016 entitied 'ZBakkr Zaa'a Vs, : G’ovemmem of Khyber

Pakhtunkhwa and two athers " decided o on 07 os 2017 wheremm relief for gran; of"

-3 ’Iheappel]anls have prayed for grant of selectwn gradetlue to lhear semonty . '

mvolved the matter ‘of grant of selection. grade and in wewc of the judgment of " :

. Worthy P&s}mwar High Court entitled "Maulana Ihmma' Had: Vs, Government of .

) therefore, has the jurisdiction in view of the above mennoned judgment, The _ _'-

‘_/_II R

. ".“‘:"?;-4 t“. . ¢ .
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" selection grade was given to the appellants The learned counsel for the appellants

My

3 P

i '
l

argued that though in the judgmcnt of rhc august Supn:mp Cou:t of Paklstnn
* reéported as 2016—SCMR 859 cnutled “Regfonaf Commmioneﬂ Income Ta Vs Syed - -

M:mawar Al{*” upgradation has been held to be outside the ansdlcnonal ambn of‘- :

thls'l'nbmmlbmmelssueofselwuengmdehasnotbe:ndmwssed m:harvery : . l

Jjudgment and then:forc, the judgment of the Worthy Peshawar ngh Court- rcfen-ed

to above to'the extent of selection grade would remain mlact 2

2

5. On the other hand the lesimed AAQ argued that tlnq Triblmal in a case

entitled “Sajid Firdous Vs, Gavernmem of Khyber Pakhrunbma and a!}mr.r
service appeal No, ‘4672012 dccldod on 20.09.2017 held that lhe issue of selectmn o

grade wagu not within the JUI'ISdJChD‘n of this Tnblmal The leamcd AAG further
argued ﬂm in view of‘ the judgnient of Xhan Tou reported as ZOIS-SCMR 1206
read with Judgmeut entitled Pravmce Jf Punjab Vs, Glnda:q Ra.roo! and others”
reported as 1990-SCMR-1106, thc Issue of selection grade npt bcnng part of terms
and conditions of service fall outside the Junsdlcuunaj ambit of t!us Tnbunn] ‘

: C‘ONCLUSION.' o L
6. The Judgmcnt of the worthy thawar ngh Couzt refq'red to by the Iearned
counsci for the appellant invotved the issue of upgtadanon and not seleeuon grade. -
However, dunng discussion the wcm.hy Peshawar High Courrf wh:lc upho;dmg that i
upgradation would be p-omotnon to higher scale also put thc ,;elecuon gmdc in the ‘:- =
same category and decided limt the selection grade as, well ‘s upmdatlon would 3
relate to terms and conditions of scrwcc and would ﬂ:crcfore falls wuhm the ambit’ :
of Article 212 of the Constitution of Islamnc Repubhc of Paklstan But rhe august
Supmme Court of Pakistan in the case of upgradanon in the casc of Regwna!

Incame Tax hcld Otherwise, The ratio of ﬂ:c smd _;udgmcnt l.-i thal upgmdanan is | :

-dJstmct from the expression p.romotlon w}uch is not. deﬁncd‘cuhe.r in‘the Khybcr '-=: ‘ L

4 N : o
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Pakhnmk:hwa Civil Servants A(:t or the rules framed llu:re undcr 'Ihe august
Supmne th}'i' of Pakxstan finally held that upgradation could ot be called as’

promonnn but can be -granted through a pohcy Another Jud;gmcnl of the august

Supreme court of Pakistan‘reported as 2017 SCMR 890 wru;e refmmg to above .

. menuoned Judgmcm further clnbomed the -issue and upheld ’;bat upgmdanon was ©

E . carried out mthoux creation of post in the rc!evant scale andiwas under a pohcy ‘

That upgmdauon is personn! to the incumbent of thc nso!a:cdlpost. In view of lhe‘

smd two - Judgmenls upgradation was not considered to bc promonon and thercforc

bemg based on a policy was outside of the tmm aud condmcm of a.civil smam._‘

" The judgment of the Worthy Peshawar H.lgh Court put selecuon gmdc and
upmdanon in onc class by terming these to bo p.nn of tenns and conditions of
. Court s applicable to both selscuon grade as well as upgrada.pon because both are

. carried out under a scheme/policy and both are not deﬁned in the Khyber‘
' promotion for certain .purposes, Thmfor:, this Tribunal js pf;:the view that the"

2lso been upset by the ratio of bath the judgments of lhe;august Supreme Court of

Pnlustan.

X

a—

R AL VPN

7. Commg to the conflicting judgments &f this Tnbunal mcnt:uned sbiive we:
are to see whether- the issue of Jurlsdxcnon was rmscd and déc:dcd in the service .
.appeal No. 172016.0r aaly relicf was granted. In this very Judgment. this ‘I'nbunal '
gmnted rehcf of sclmon grade only as the issue of j Junsdxcuo,n was never rmscd or:
decided by this Tribunal and as Such lh:s Jjudgment is .rub .rdgn;:o on the issue of
selection grade, ‘The issue was é‘ﬁbmt‘r‘caﬂy det::t!cd' “in Sajld F:rdous case by the’

Tnhunal and settled a posmvc ratio to be followcd

RAGER b S L Tk P

service due to being identical, BuI since the rafio of the _;udgmenl of the’ Supreme. .

‘PnkhmnkhWanﬂSu'vnnrsActorﬂ:enﬂesandbalthnnntbalermedas.f

judgment of the Worthy Peshawar High Court to the extint c{féeiec&on grode has
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: 4 . In view of the above djscusslon,lhls Tnbunallsofthewewthmmlmkstho— R '

'; T Junsdxcuon in the matter of selection grade bemg not part of 1 tcx;ms and condnions of B o
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2. Syed.Mtzoor Shah, Head Masts} : '
. ' Dher, District Charsa.dda D : ‘
. 3. '-;Mubara.k Haleem Head Master il'.hstnct Abazaj
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