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BEFORE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL,
PESHAWAR
Service Appeal No.2309/2023

. ' Khyher Pakhtukhwa
Riaz Muhammad Service Tribunal

Versus - Piany o.M o (1
. Darea / ,__d'? c'g/‘-/

District Education Officer and others

Written Reply on behalf of Respondent No-1.2&3

Respectfully Sheweth:

Preliminary Objections:

A.  The appeal is wholly incompetent and untenable,

B.  The appellant has not come to the Hon’ble tribunal with clean hands.
C.  The appeal is filed by the appellant with mala-fide intent.

D. The appeal suffer from exa.ggeration and mis-statement.

E.  The appellant has no locus standi and cause of action.

F. That the appeal is barred from preferring instant appeal, because he is guilty of

concealment of actual facts.

G. That in light of court decisions up-to August Supreme Court and direction of

execution court the appeliant’s appointment order was withdrawn in accordance

with law.

H. That the appointment of appellant was declared unlawful, void ab initio by the
learned trial coutt and the same findings were maintained up-to High Court,
therefore in the light of Judgments and decrees of courts and directions of learned
execution court, the competent authority has withdrawn the appointment order of

appellant. It is pertinent to mention that as per status on the website of August
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Supreme Court, the appeal of the appellant was also dismissed vide judgment dated:
10-10-2023. (Copy of screen short of status of appellant’s appeal is Annexure-A)

I. That instant appeal is badly time .barred, _hehce- this appeal is liable to be dismissed.

J. The appellant has not come to the Hon’ ble Tribunal with clean hands The appeal
also suffers from mis-statement and concealment of facts and as such the appellant

is not entitled to any relief,

REPLY ON FACTS:

1. That Para No.1 is correct. Moreover the one Asad Ullah also challenged any sort of

appointment in the said suit in Juz Bay.

2. That Para No. 2. It is submitted that during the trial the appellant was appointed as
Lab Attendant and one other Dilawar Khan was appointed as Chowkidar. It is
pertinent to mention that the appointment order was later-on declared unlawful,
void ab initio by the trial court and maintained up-to the Supreme Court of Pakistan

as proper procedure was not adopted and the appointing authority was incompetent.
3. That Para No.3 is correct. The éppellant’s service was regularized during trial.

4. That Para No.4 is correct. The one Asad Ullah Khan through amendment petition

challenged the appointment order of appellant and one Dilawar Khan.

5. That Para No. 5 is correct. The then concern officials denied the allegation of one
Asad Ullah Khan.

6.  That Para No. 6 is correct. The appellant filed application under order. 7 rule 11.

7. That Para No.7 is correct. The appellant’s application for rejection of plaint was

accepted and the suit of one Asad Ullah was dismissed.
8.  That Para No. 8 is also correct. The appeal of one Asad Ullah was also dismissed.

9. That Para No.9 is correct. The revision petition of One Asad Ullah was accepted by

the Hon’ble High Court and remanded the matter to trial court for decision on merit
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after recording pro and contra _.eviclence., It is pertinent to mention that the appellant
didn’t file appeal against the decision 61" Hon’ble High Court, wherein the plaint
was declared to be maintainable for challenging the appointment of appellant and
other, hence the appellant is barred from agitating the matter in the Hon’ble
Tribunal.

That Para No.10 is also correct. The piea of Asad Ullah to be appointed being land-
owner was dismissed but on the other hand the appoint of appellant and one other

Dilawar Khan was declared unlawful, void ab initio.

That Para No.11. It is submitted that the judgment and decree of learned trial court
for declaring the appointment of appellant was maintained by the appellate court

and the appeal of the appellant was dismissed.

That Para No.12. It is submitted that the revision petition of appellant was
dismissed by the Hon’ble High Court vide judgment and decree dated: 29-09-2021.

That Para No.13 is incorrect as the execution petition was filed on 25-05-2022 but
the date on execution petition was mentioned wrong, moreover the learned
execution court ordered / directed the competent authority to declare the
appointment of appellant and one other Dilawar Khan as illegal, in this respect
record is clear (order sheet No 18 Dated 30-03-2023 and Minutes of the meeting are

annexed “B” and “C™).

That Para No.i4 is correct, the appellant filed revision petition against order /

direction of learned execution court.

That Para No.15 is correct. The corupetent authority has withdrawn the appointment
order of appellant in the light of Jjudgment and decree dated: 29-09-2021 of Hon’ble

High court and order of execution court.

That Para No.16. It is submitted that the representation / departmental appeal is
maintainable only when the competent authority acted on his own, but in the instant
matter the competent authority followed the direction of Hon’ble High Court as

well order of execution court, hence the departmental appeal has no force.
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17. That Para NO.17. It is submitted that the order of execution court was challenged
before revisional court :é)n the point of non-maintainability of execution petition,
which was dismissed by the worthy revisional court, therefore the only remedy for
appellant was agitating the matter before High Court, which he fails, hence this

petition is not maintainable.

18. That Para No.18 is incorrect. No such reminder was filed. The appellant 18 alleging
the false reminder just to cover the limitation. The withdrawal of appellant’s
appointment order was issued in accordance with law. The instant appeal is illegal

and filed to pressurize department, therefore is liable to be dismissed.

REPLY ON GROUNDS:

a) That Para-A is incorrect. The appointment of appellant was declared unlawful up-
to the High Court and now the August Supreme Court has also dismissed the
appeal. It is pertinent to mention that this Hon’ble Tribunal is not competent to
review / revise the findings of civil court, high court as well as Supreme court.
Moreover the record and the Judgments and decrees clearly described that the
appointment of appellant was unlawful and void ab initio. Furthermore the points
agitated by the appellant was already decided by the Hon’ble High Court in
Judgment dated: 29-09-2021 in Revision Petition No.45-B/2014, hence the instant

petition is without any merits and liable to be dismissed.

b) That Para No. B is incorrect. The appellant is lying before this Honble Tribunal
on oath, as the one Asad Ullah Khan has challenged the appointment of appellant
through amended plaint as the appointment order of appellant was issued during
pendency of suit, hence could not be challenged in initial plaint. The appellant
may please be penalized for the false statement on oath before this worthy

tribunal.

¢) That Para No.C is incorrect. No subsequent suit was filed but the appointment of

appellant was challenged through amended plaint in same suit. Moreover, the
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appellant’s appointment was declared unlawful and illegal throughout to August

Supreme Court, which findings could not be reversed, being finalized.

That Para No.D is incorrect. Firstly the whole evidence speaks about the iliegal
process adopted by the then EDO for the appointment of appellant and one other
Dilawar Khan and the courts have decided the issue. Secondly the appellant could
not challenge the judgments and decrees of the courts before this Hon’ble
Tribunal as this Hon’ble Tribunal has no authority or jurisdiction to revisit or
review the credibility of the judgments and decrees of the civil court, appellant

court, high court as well as Supreme Court.

That Para No. E is incorrect. There was no need of any inquiry as the appointment
order of appellant was declared unlawtul and void ab initio by the court of law
and the appointment order of appellant was declared to be unlawful from its very
first day, hence the competent authority has no jurisdiction or authority to give the
prospective effect to the judgments and decrees of courts of law. The appellant’s
Is trying to convert his appointment’s withdrawal order, just to avail pension
benefits, which is not permissible in law, as the appointment order of appellant
was declared illegal vide judgment and decree dated: 14-03-2013. Furthermore,
the Hon’ble High Court vide judgment dated: 29-09-2021 given proper reasons on
plea of appellant and other in respect of service and locus poenitentiae. The

appellant is estopped from seeking re-agitation of the matter already decided.

That Para No.F. It is submitted that the appellant’s appointment was declared
unlawful and void ab initio by the court of law and there is no malafide on the part

of respondents, hence the instant appeal is liable to be dismissed.

That Para No.G. The learned trial court issued direction to fill the posts after

adopting proper procedure, hence the appellant could not be re-instated or re-

appointed on the said post.
f

The counsel of the respondents may please be allowed to raise further!points at the

time of arguments.

e i,
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It is, therefore, most respectfully prayed that the appeal of the

appellant may kindly be dismissed with special compensatory costs

!

i ‘
ina Altaf ' Zahoor lgn

coupled with expenses of litigation.

Director District Educagign Officer
Elemefitary & Secondary Education _ (M) Lakki Marwat
Khyber Pakhtunkhwa Peshawar, (Respondent No.1)
~—€ (Respondent.No.2)
;ﬁ.:/
{5
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Online Case Status

Case Title:

Riaz Muhammad and another v. Asad Ullah Khan and others

Case No:

C.PL.A6435/2021

Case Status:

Disposed

Case Institution Date:

28-12-2021

Case Disposal Date:

10-10-2023

AQR/ASC:

Ahmad Ali (ASC)
Anis Muhammad Shahzad (AQOR)

History:

s s s

Fixation Date Details Action

REGULAR
BENCH - VI
MR. JUSTICE
JAMAL KHAN
- Hon'able MANDOKHAIL
11010 - Judges: MR. JUSTICE
10-10-2023 SYED HASAN
AZHAR RIZVI
Final Cuase

: List No. 40 : .
| Serial#: 4 i
i Location:Islamabad ' 1

| Bench:

Dismissed

—
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IN THE COURT OF SENIOR CIVIL JUDGE @upiciAL)
- LAKKTMARWAT, . \

" Execution Petition No. 07/10 of 2022
IAsad Ul_lah vs Govt of KPK etc

30.03.2_02..3

| ._ Parties pre_s_ent. o B

-l\./.[:ine thi's order_ 'shall address. and dispose of matter of
maintainabillty of 'ef'-.:;ecutio_'_n'- petition in hand- on points of
limitation and decree holder’s locus.'standi. |

Arguments already heard and record perused. '

" Brief facts of the case are that pet1t10ner/decree holder .
(here after called as- pet1t10ner) Asad Ullah and others have
' brought a civil sult for declarauon etc agamst the, DlStI’lC'[,:
| Govemment through DCO and EDO (School and theracy) etc
" In the suit, appomtrnent or_ders of defen_dants No. _5 and "6
(hereafter*called- '_as' respondents_ only) issued by defendants' |
_'No'.2 'and 3 _{A}eré 'chal'lenged.. The then .learned-Senior .Civiil N
.Judge v1de 1ts judgment dated 14 03, 2013 dismlssed the
.plamttffs su1t to the extent of thelr ent1tlement to the

appomtments recovery of compensatron or recovery of donated :

.V land. However the e*pomtments of respondents No. 5 and 6

_were declared 1llegal and unlawnu

,.,vv. f" . R
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ﬁlllng thelr c1v11 appeals before the Court of learned Dlstnct. |

il
Al

}.;.B@ih the partles challenged the decree and judgment by

]

Judge, Lakki Marwat, Fmally, the Add1t1onal Dlstrlct Judge-IV

P 3 . . Pagélofél_
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and trll the decision in rev; :sion petition his status as plamtlff

Cont Order No. 18 dated 30.03.2023 = ) : . Asad Ullah 'vs Govt of KPK etc -

1

Lakki'Marwat vide its -oonsoli'dated jrdgment disposed of civil -
appeals No. 20/13 to 24/ 13 ( ﬁve civii appeals) marntamed the _

decree and _;udgment of the learned Trlal Court. Respondents"

No. 5 and 6 'ﬁled oivil revision before the august Peshawar‘.;_ B

~High Court Bannu Bench. The worthy Bench while disposing
_ . | o . : .

‘the civil revision No. 45-B/2014, vide its judgmeglt dated
~29.09.2021, dismissed the.revision and uphold the concurrent

findings of the_learned_- Trial Court and first Apple.llate Court.

Petitioner filed -the- exeoution petition in hand on

25.05. 2022 He 1n1t1a11y sought execution against the official

respondents with prayer for rernoval/dlsmrssal of private.

' respondents’ No. 5 and 6. respondents No. 5 and_ 6 on their own

appeared and engaged Younas Aii Khan Advocate, who

submltted memorandum and w1th he permrssmn of Court '

 submitted wakaltnama Vids Order Na. 9 dated 10 11 2022 they |

were allowed_ to contest the eXxecution petition.

_Leamed'_ counsel for private respondents and District

Attorney for official respondents raised questions upon

maintainability on the touch stone of limitation and locus standi

of the petitioner for filling t'he eﬁceoution petition,

Arguments from botl tl e s1des *1eard

Asad Ullah the petrtloner was plaln‘nff No.l in the suit

Page 20f4
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ContOrderNo.18dated 30032023 _Asad Ullah vs Gout tof KPK etc

No.1 remamed undlsputed and un—rebutted on the pomts of |
locus standi. When thlS pomt has ﬁnally been disposed of and -
has got ﬁnahty how this Court can dlSCUSS or decide the status
of petitioner and hlS lo_cus .stand.i now in execution petition.
Moreoner, law on the'snbject has very much clear and Section
47 CPC clearly envisages and defines the parti_es- in the
execution petition in the expl'an_ation_ appended with the Section
47 CPC. Therefore, the objectlon of respondents that petrtloner
has got no locus standi to . bring the 1nstant execution
applICaUQIl because some of his claim has been declined by the
Court, is of no legal W.orth thus .declined | .
| Another objectlon ra1sed by the respondents is that._':
decrce has been passed by-7riai Lourt on 14, 03 2?13 wh1le An
 the mstant execution petition has been 'ﬁled on 25.05.2022,
thus, in view of Sectlon 48 CPC BUBH barred by llmltatlon.
Learned counsel for pet1troner argued that startmg pomt forj
purpose of hmltatlon as p1 ov1ded in Sectlon 48 CPC would be

counted and calculated from the date of Appellate decree or

from the date of decision .in revision apphcatlon He relled upon |

_ case Iaw 1e 2021 CLC 126 [Lahore] 1989 MLD 3617 .

) and 2021 YLR 1222 IPesha'war (Abbottabad. X
: A \:leat |

U e ‘f Bench!l In the instant case Judgment in rev1s1on petitioni has

been rendered on 29. 09 202 1 therefore, if the period of three
AYTTESTED

- Page 3 of 4
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Cont Order No. 18 dated 30.03.2023 o ~_Asad Ullah vs Govt of KPK etc '*,“‘Q

years is counted from the- said date; -then the execution peti.t.ieln. o
| ..is Within time. . S E . S
Learned counsel for private -Irespcndents submitted that \
their CPLA is pendmg in the august Supreme Court of Paklstan |
and submltted coples of CPLA No 6435/2021 and also
‘ requested for carrying proc: _,edmgs in the 1nstant executlcn
petition according to ‘Seetion 82 Cr . The nequest is Vahd
 thus, bentertain_ecl. In ccfnpliance of th said Section this Court
deems it fit to refer the matter 'ofl‘-e}c juting the decree in tne
mstant execuuon petltton to the Secretary Education Peshawar
Deputy Commlssnoner (the then DCO) DlStI‘lCt Education
‘ Ofﬁcer Lakk1 Marwat They are dlrected to declare the orders
91 50 ‘Iof pnvate respondents Nn “5 and 6 as 1,1ega1 and unlawful afd:3.

F“E

issue ofﬁce notlﬁcatlons a: 1d submit the same before the Court .

’

i on 3“‘“w1th1n 30 days of the receint of this order
E, ‘_,.S '\ oy Y I

Lo ,\;ﬂl .
0\5“\5\.:\-*\

-

Muharrir is directed to issue notices for compliance and
“execution cf decree alon . with copy of tnis order andvothers
docurnents. 1.e plaint, dec.ees and Judgments of leamed Trial

" Ccurt and worth\.f High_ C-e_urt.'File to come up for compliance

report alonb with notlﬁca ‘ons fvo n the quarter coacerned on L

YCb 'U

Ann@uiiced - 7,L(25 "“" o ;_,3

nrecehed ant. ‘....,.-‘., _
203?%%9“ f*"”_u 3041 I evvncy miorees 2y - g ‘Jamid Kamial)
Judgment rece:, i nopyingZs Te Senio: Civil Judge (Judicial)

No. Of WOITS ... oo ffsindilvmistssm= Lakki Marwat.
! Copymg Fee.. ...:t.ndﬂ_'ﬁlw _ ' i _. o ‘
Search Fee... ..... . o ok
Urgent Fee. . ,a,.,-. R Mi
. Name of Copytst ....... ‘—)V et CEeE ¢ -
Copy Completed on A e SN | page a0fa

Copy Delivered oNn.iue
Name of Examlner .

{
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY AND SECONDARY EDUCAT!ION DEPARTMENT
CIVIL SECRETARIAT PESHAWAR
. {Phone No.091-9223587)

No.SO {Primary-M)/[E&SED/2-1/Posting-Transfer/2023
Dated Peshawar the, April 27", 2023

Subject: MINUTES OF THE MEETING ON COURT CASE TITLED ASAD ULLAH
VERSUS MUHAMMAD RIYAZ AND ONE OTHER ETC.

A meeting to discuss the subject matter was held on 27-04-2023 at 10:00 a.m.
under Chairmanship of Additional Secretary (General) Elemeniary & Secondary Education
Department in his office. The following participants attended the meeting:-

i Abdul Akram Additional Secretary Genera! (Chairman)

ii. Tariq Ullah Additional Deputy Commissioner {General) Lakki Marwat
i Muhammad llyas DEO (M) Lakki Marwat

iv. Muhammad !dress Litigation Assistant DC Office Lakki Marwat

V. Kashif Munir Librarian DEO (M) Office Lakki Marwat
vi. Behramand Khan Assistant Director (Directorate E&SE)
2 The chair welcomed the participants and asked the DEO (Male) Lakki Marwat

to brief the forum on the subject case. The DEO (M) stated that execution petition in the titled
Suit has been disposed of by leamed Senior Civil Judge Lakki Marwat through order sheet No
18 dated 30-03-2023 disposed of the execution petition with the remarks:-

“In compliance of the said section this court deams it fit to refer the matter
of executing the decree in the instant execution petition of the Secretary Education
Peshawar, Deputy Commissioner (The then DCOQ), District Education Officer Lakki
Marwat. They are directed to declare the orders of the private respondent No 5 and 8
illegal and unlawful and issue office notification and submit the same before the court
within 30 days of the receipt of this order” .

3. The forum thread barely discussed the court orders including the judgment of
the High Court and Civil Courts in the matter. The forum noted that private respondent No S
and 6 are regular civil servants whose terms and conditions of service falls in the jurisdiction
of Service Tribuna!. However, since Civil Court have issued degree in the subject matter and
clearly held in the execution order that the appointment of respondent No 5 and 6 is illegal and
unlawful therefore, the Court has asked to issue notification in this regard and submit this
within 30 days in Court. Therefore, the forum agreed to implement the Court order regarding
the respondent No 5 and 6 and DEQ (M) shall issue the requisite order/ ion in

compliance of Court order.

Copy forwarded to the following for compliance:

1. Deputy Commissioner Office Lakki Marwat

2. Director ERSE Department Khyber Pakhtunkhwa, Peshawar.
7~ District Education Officer (Male) Lakki Marwat.

4. PA to Additional Secretary (G) E&SE Department Khyber Pa khtunkhwa.

5. PS to Secretary, E&SE Department Khyber Pakhtunkhwa, Peshawar

SECTION QFFICER (PRI
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OFFICE OF THE
DISTRICT EDUCATION OFFICER (M) LAKKI MARWAT

Phone & Fax: (0969)538291, Email: emislakki iyahoo.com
~www facebook.com/deomalelakki, mmv.twitter.com;‘deo: m lakki

I, Zahoor Khan District Education officer (Male) Lakki Marwat, do hereby
éolemnly affirm and declare upon oath that the contents of the accompanied

written reply are true and correct to' the best of my _knowledgé and belief and

nothing has been intentionally concealed from this Hon’ble Tribunal, &4 )3 :
Foviber  Sxdad afh Jud T dway ﬁ‘ﬁ)pmg 'J'_“_““'R |
A4\ Awgu.ﬂ-«r‘rj {e%'@)\_cb._‘p Liac o A Q&.'luv\, b oo ,‘;L«*Cx >z oo Pavud‘-‘?:Q
My MNM% W oeon Qiveede qu

Deponent ! _
(‘4 |
Zahoor Khan

District Edudation Officer
(Male) Lakki at

(Awo: 2)
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OFFICE OF THE DISTRICT EDUCATION OFFICER (M)

- LAKKI MARWAT
Phone & Fax: (0969)538291, Email; emisiakkiZyahoo.com

www.facebook,com {deomalelakld, www.twitter.com /deo m_lakki

AUTHORITY

Mr. Kagh 7\ Mon iy’ » O/O the District Education Officer
(Male) Lakki Marwat is hereby authorized to attend the Honorable Khyber
Pakhtunkhwa Service Tribunal Peshawar in S.A 2309/2023 Titled as
Muhammad Riaz Versus Government of Khyber Pakhtunkhwa on behalf of the

undersigned.

W

Zahoor Khan _
District Education Officer (M)
Lakki Marwat

(f-NO'Z/




