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The implerﬁentation petition of IVlr.-IVIuha_mmad
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" BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.
_ L‘xecutlon Petltlon No. 1202. 11
/ In
. Service Appeal No.7751/2021
\tu
~ .

Muhemmad Hamayun, Ex-Junior Clerk (BPS-11),

LRk

Khyber Pakhtunkhwa Public Service Commission. Peshawar,

(APPELLANT)

VYERSUS
The Government of Khyber Pakhtunkhwa through Chlef Secretary,
Khyber Pakhtunkhwa, Peshawar.

The Chairman, Khyber Pakhtunkhwa Public Service Commission,
Peshawar.

The Secretary, Khyber Pakhtunkhwa Public Serwce Commission,

Peshawar

v fI’he Assistant Dlrector (Admn), Khyber Pakhtunkhwa Pubﬁc Service
: _C()lllll]lbblt)ll Peshawan . . ;

Th/e Ac!ﬁountant General Khyber Pakhtunkhwa Peshawar

(RESPONDENTS)

-----------------

- EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE
JUDGMENT DATED: 12.09.2023 OF THIS
HONORABLE TRIBUNAL IN LETTER AND

* SPIRIT. : -

..................

RESPECTFUL LY SHIN LTI

S

1.

" That the apphcant/appellant filed Service Appeal No. 7751/2021 in
this august Tribunal against the order dated 02.08.2021 & rejection
order dated 27. 09.2021 wheu.by the appellant was removed from

: Servme : : X .

That the said appeal was finally heard by the Honorable Tribunal
on dated 12.09.2023 and the Honorable Tribunal was kind enough
<«drallow the appeal and direct the respondents to conduct de-
nove inquiry associating the appellant with the proceeding and
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| aﬂerding him opportunity of self defence at every stage of the

proceedings as per law order dated (2.08.2021 and 27.09.2021
are set aside and appellant in remstated tnto service for the
purpose U_j de-nusvu un‘u.’ ‘). ihe niiive x_j U ;.J :.-__;4.- ....'_:J-n,-
out come of the de-novo inquiry.) - -

(Copy of judgment is attached as Annexu re-A).

That the appellant filed application to the competent authority on
dated 10.10.2023 for implementation of the judgment of Honorable

. Tribunal Khyber Pakhtunkhwa, in the above mentioned appeal but

in vain. (copy of the application dated 10.10.2023 is attached as
annexure B.)

That the respondent department during the pendency of Execution.
Petition produce - the - order dated 28.04.2024 wherein the
respondent department reinstate the apphcant/pet:tloner the
hnnnmhle Tribunal on the hasic af eqid ardee cansiomet b

- cxecutlon petition of the applicant/petitioner. Copy of order dated

28.04. 2024 and order sheet dated are attached as Annex-
C&D. :

fThat the -reinstatement order of the applicant/petitioner has been
‘passed on 28.02.2024 but till date the monthly salary of the
petltloner has not been released the petitioner /applicant fired
apphcatmn to release his monthly salary but the depanment kept
mum himself ‘on the said request despite that the appellant
regularly perform his duty from the date of his reinstatement.
Copy of application is attached as Annex-

That in-action and ‘not" fulfilling formal requirements by the
respondent after passing the judgment of this august Tribunal, is
totally illegal amount to disobedience and Contempt of Court.

That the judgment is still in the field and has not been suspended
or set aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to pass formal appropriate order.

That the petitioner has havmg no other remedy to file this
Execution Petition.

: It is, therefore, most humbly prayed that the: 1e5pondents
mav he directed to ohév the' fudoment dated 17 00 700 AF thie

august Tribunal in letter and ‘spirit. Any other remedy, which this

- august ‘Triburial deems fit and appropriate that, may also be

‘awarded in. favor of applicant/petitioner.
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y | Muhammad Hamayun 5
5 THROUGH:
(M. ASIF YOUSAFZAT) L
: o Advocate Supreme Court -
_ Of Pakistan '
SO o (%YED NOMAN AINBBKHARI)
. - o e .Advocale, Hgi Lourt
| R . | Peshawar. -
S et
o (HILAL ZUBAIR)
' o o Advocate Peshawar.
. AFFIDAVIT:
Tt is affirmed and declared that the contents of the above
Execution Petition are true and correct to the best of my knowledge
and belief and nothing has heen: concenled frnm the TlrnTahls
Tribunal. B
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. /\ .+ BEFORE THE KHVBER PAKHTUNKHWA SERVICE TRIBUNA L, @ )

N R PESHAWAR :

\ ’_\l\, Service Appeal No. 775112021 3
L - BEFORE:  KALIM ARSHAD KHAN --- MEMBER ()

I MU}-I_AMMADAKBARKHAN--- MEMBIER (E)

E Muhammad _ Hamayun  Ex-Junior Clerk (BPS-11)  Khyber
. Pakhwunkhwa Public Service Commission, Peshawar...... (Appeltuni)
VERSUS @

I. The dovemmcn{ of Khyber Pakhiunkhwa through Chiel Secretary,
Khyber Pakhtunkhwa, Peshawar.

Thc\Chalrm_an, Khyber Pakhiunkhwa Public Service Commission,
Peshawar. ©

12

Ll

The Secretary, Khyber Pukhtunkhwa Public Service Commission
Peshawar.

4. The Assistant Director (Admn), Khyber Pakhtunkhwa Public Service
Commission, Peshawar,

3. The Accountam . . General Khyber Pakhwnkhwa,
Peshawar...... B e (Respondents)

I'resent:-

MUHAMMAD ASIF YOUSAFZAI,

Advocate - For Appellam

FAZAL SHAH MOHMAND,

Additional Advocate General === For respondents. d
""" E
- Date of Institution.................. 12.11.2021 3 '
Date of Hearing................ ... 12.09,2023
Date of Decision.................. 12.09.2023
ST Y T JUDGMENT.

MUHAMMAD AKBAR KHAN, MEMBER(E):- The instant Service

appeal has been instituted under Section 4 of the Khyber Pakhiunkhwa

Service Tribunal, Aét 1974 with the prayer.copied as under;

“That on acceptance of this appeal the impugned order dated

02.08.2021 and rejection order dated 27, 09.202] may be set

aside and the appellunt may be reinstated into service with all
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huck and’ consequentiul bencfits. Any other remedy which this

wagust Tribiual deems Jit and appropriate that may alse be

) ‘rm'/an!:;rl iﬁ ﬁ-:i':;ur of the appellant.”
02, Brief tacts ol lhe. case are that the appellant was serving as Junior
Clerk ;n the l\hybcr Pakhtunkhwa Public Su..rvmc Commission. Thai during
the month of i\‘ovember 2020 hul WdS atlached wnh the laspection
Supervisor as staff driver at the examination center Kohat and allegalion was
leveled against him regarding taking snap o'l' the question papers during the
screening test on 27.11.2020 for the post of Tehsildar/Naib Tehsildar. His
‘:.nobnlc phone was checked by the lnSpecuon Supt.r\ 1sor of the examination

hall; that e appellgnt's phone after being checked, no picures of any sort

-

af.1he said test/examination were found in his mobile phone; 1hat the Chief

\Supervisor reporied against the appellant 1 the Director Examination. Thai
‘\-\_...--"“J
'\--—-/

P

he was -.':Tu:}rg%'sheet_ed on the basis of aforementioned allegations which he
denied in the reply. That an inquiry was conducted and a show cause notice
was issued to the appellant. Resulantly, the appellant was removed from
service vliéle order dated 02.08.2021. Feeling aggricved, the appellant filed

cleparuu:zn‘tal.appeal which was rejected on 27.09.2021, hence preferred the
inslam service appeal.

05. Notices were issued 1o lhﬁ:l respondents, who submitted (heir
comments, wherein they reful_edll.hc assertions raised by the appellant in his
appeal. We have heard argumess of learned counsel for the appellant and

learned Additional Advocate General and have gone through the record with

their valuable assistance.
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04. Li:;u'nc\d counsel for the appellam contended that the impugned orders -

dated 0?3]5.20?."! and 27.09.2021 are against the law, rules and material on
rccord',' therefore, liable to be set aside. That the appeliant has been
condemned unheard and has not been treated according 10 Jaw and rules. He
further contended that no codal fSrmalitics were fulfilled by the department
beibrzc‘imposi.ng liu: peaalty which is vielalion of Article 10-A of the
Constitution of Islamic Republic of Pakistan; that the inquiry was not
conducted as per mandate of {awv, as no opportunity of defense was afforded

o the appcilant; that neither statement of witnesses were recorded

presence of the appellanl nor the appeliani was afforded opportunity to

Cross- e\-nmne such wune:;ses whuch is wo!auon of faw and rule; lh:n Ao
report of the inquiry -and other documents related to th case were given Lo

the app'el'lang by the do:pamn'enl even after repeated requests belore imposing

major punishmenl‘of removal from service which is also violation of faw

éb\ and rules In the tast, learned counsel for the appeliant: argued that the

pmally of removal-from service is Vl..l'} haxsh because the appelianmt have
alonﬂ considerable service about. 24 years which is passed in wolauon of law

and rules, therefore, the same is not suslamable in lhe eyes oflaw.

05.  Leammed Additienal Advocate General on the mher hand contended

lhdl the appellam was deputed as drwer with Inspecuon Supervisor vide .

order dated, 19 I ‘-’0"0 and he was Iound involved lai\mg snap of the

que:.;non papers durmg the screcmng test on 27 11.2020 for the post of
IehsuldarNa:b Tehsildar. Tlu_rciorc his moblle phone was checked by the

s &L 0., ‘e Lo . .
Inspection aupervlso;' of the examination hall; That the mquiry was

conducted into, the matter has.duly proved that the appellant had taken

i
i

T
AR
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\ Uo.  The appeliant, as is évident from record availuable on case file, has 24

pictures of the question papers and forwarded 10 other people; tha the

inquiry officer in her inquiry report confirmed lhc_p_resence of pictures of |
c:urlain MCQs paper readable on the screen. Murr,:uvél:. a hand written

answer Key was also noticed in his mobile phone and the appellant did not \-\
cooperaie ;\'ilil'lllc i;rquiry ofticer regarding the provision of sccurity cades

of his mobile phone. He further contended that the appellant was provided

with the g t-uities of cross examination of the witnesses and personal t
hearing under the n;las but he failed 10 prove himsell innocent. He further

contended that the penalty was swarded after fulhiling all the codal and

tegal formalities as laid down in the Government of Khyber Pakhiunkhwa
{

{ ' ‘ -
(Efrictency & Discipline) Rules, 2011, . . ’
‘ .

~ .

yedrs service 10 his credit in the Khyber Pakhtunkhwa Public Service

Commission. He was br.ll‘!b d:.puu.d for exams duty on various occasions.

.. "

Or 26.11.2020 he wus deputed as Depul;\' Supervisor at examination center
in Kohat City. The next date i.e. 27.11.2020 he was deputed as Driver with
Inspection Supervisor of the Commission namely Mr. Abdul Bari, Assistant
Direcior, I.T on the date of the screening test for the post of Tehsildar/Naib
Tehsildar at Kohat. The Principal/Chief Su'pen'isor of the exam center, vide .

tewer dated 27.11.2020, addressed 1o Director L\amm'mon }\hyber

yo- \

I’akhlunkhwa Public Service Comimission, reported that the appellant tried

i

to take out question p‘aper from the examination hall. He ook picture of the
question paper from his mobile phone, which was confiscuted and handed
over lo Mr. Abdul Bari, Inspection Supervisor, with whom the appellant was

setforming duty as a driver, for that particular day. The Chief Supervisor




1y recommended for forensic analysis of the cell phone. The aforemcationed

»

episode led to initiation of disciplinaty procecdings by the competent
authority against the appeltant iabeled guilty of miscanduct under Khybc.r
Pakhtunkhwa (}'ovemmeﬁl Servants (Efficiency & Discipline) Rules, 201,

on the following grounds as narrated in the charge sheeVstatement of

] . .
allegatians; > -

(a} That during screening test for the posts of Tehsildar/Naib
" . Tehsildar held on 27.11.2020, he iried 10 1ake the question

paper out of the examination hall several times which was

Joiled by the supervisory staff. ‘

(b) During the same test, he took snaps bf question paper and

rushed out of the hall the examination.
07. Legal scrutiny of the inquiry procecdings reveals that the findings of

« * the inquiry report are entirely based on the statement of supervisory staff of

v

exam center Kohsi who are olherwise complainanis in the case. Their

’

»

‘appellant granted oppoitunily 1o cross examine them. The report conveyed -

-
=

%\ statements have not been recorded in presence of the appellant nor the
"‘--.H

by the ¥-siec Jupervisor of the exam center Kohat dated 27.11.2020 clearly

.. - .

;\“’ recommended for forensic analysis of cell phone of the appellant. Similarly
t‘ ) ' ‘
the inquiry officer also recommended that mobile camera data of the celt

phone o{'lhe appellant be retrieved and analyzed with help of professional

service proyides or get it .probed through specialized investigation agency.
~ .

Therctore, wc believe that without authentication of the charge imposition of

major penalty of removal (rom service imposed upon the appellant docs not

scem fair and just.

ATESTED
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i 08. In view of ahove discussion we allow the appeal and duecl the
S Twe

s - t .
respondents 10 conduct de-novo inquiry assgciating the appeliant with the
proceedings and affording him opportunity of self defense at every stage of
the procecdings as per taw. The orders dated 02.08.2021 und 27.09.202) are

. \ N . .
set aside~and the appellant is reinstated into service for the purpose of de-
nevo inquiry. The mater of back benefits shall be subject to the outcome of

de-nove inquiry. Costs shall follow the ¢vent. Consign.

09.  Pronounced in open court & Peshawar and given under owr hands

and seal of the Tribunal this 12 day of Seprember, 2023,

(Kalim Arshad Khan)
Chairman
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KHYBER. F’AKHTUNKHWA PUBLIC SERVICE COMMISSION
| OFFICE ORDER

el

in comphance w:th the decnsnon of the: Khyber Pakhtunkhwa':
Services Tribunal. Peshawar in Service Appeai No 77‘,51/“)21 dated
12.09.2023, Mr. Muhammad Hamayun Junior Slerk (BPS- 11) is he:eby g
re- mstated mto servnce wnth immediate effect for the purpose of de novo '

inquiry, ! o "' . L - S T - _ !
2. Charge Sheet and Statement of Allegation to followin ‘due course :
oftime.. e T 3
i
vl ) ""Sd"“" . ' .
: . : 8acretary PSG. -
No, KPIPSCfAdmn/LEHQS? SAT77512021/83425  Dated:28/02/2024
Copy to- | ‘
v 1 PSHo Chairman Khyber Pakhtunkhwa PSC ' .
2. PS8 to Secretary, Khyber Pakhtunkhwa PSC. ‘\\
- 3. PAto SLO, Khyber Pakhtunkhwa PSC. i
] . 4_"The Cashier, Khyber Pakhtunkhwa PSC.. P
' o \,6/ Personal file of the och:al . : ‘
; B. Office order file. - o ' c L
?. Master File. -
ST 35,
.y - Deputy Rirdctor (Kdmn)
) . ] o . _ |
LA i '
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| W EXECUTION PETITION FOR DIRECTING THE

% {¥0) JUDGMENT DATED: 12.09.2023 OF THIS

B;EFO'RE THE KPK SERVICE' 'i'R"IB‘UNAL, PESHAWAR.

Executlon Petltmn No. g / :}L /2623

In : :
kh\ Lier Pa khtukhwm

SBWICE Appeal No. 7751/2021 . Geeviee Tribunal N o
-' | ' - l.)i:.l ry NQ-M : -"'
: | ' ‘Détud&.ﬂdgf{?

Muhammad Hamayun Ex-Junior Clerk (BPS- 11)
Khyber Pakhtunkhwa Pubhc Service Commission, Peshawar.,

(APPELLANT)

~ VERSUS
1. The Govemment of Khyber 'Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar :

2. The Chairman, Khyber Pakhtunkhwa Public Service Commlssmn o g
Peshawar.

3. The Secretary, Khyber Pakhtunkhwa Pubhc Semce Cornmlssmn s
‘_Pesha‘;ia,r .

sxstfmt Dlrector (Admn), Khyber Pakhtunkhwa Pubhc Servxca

Commlssion Peshawat é_; o ;;f e ;-« AP, NS

5 The Accounta.nt General Khyber Pakhtmkhwa, Peshawar.
| (RESPONDEN". 3)

I -
- : . esesuseserensens
i . ’ - -

i
!

~ RESPONDENTS TO IMPLEMENT  THE

HONORABLE TRIBUNAL IN LETTER AND
SP[RIT

.................

RESPECTFULLYSHEWETH S R -

: 1.  That the applicant/appellant filed Semce Appeal No 7751/2021 in . .
‘- this angust Triburial agdinst the order dated 02. 08 2021 & re‘]ecthI1<.\‘__‘:_' e
i order:dated:: 27,09,2021. whereby thé appellant 'was removcd from -
Service. . '

" 2. ' That the said appéal was finally heard by the Honorable Tribunal
on dated 12.09.2023 and the Honorable Tribunal was kind enough
(to allow the appeal and direct the respandeuts to conduct de-
novo_inquiry associating the appellant with the proceeding and " . .

' aﬁordmg htm opparz‘umg: of self dqfence at evety stage of the .
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29.02. 2024 1.0  Junior -to coumul for the petmoner present. Mr ilabab *Anwar
Add*tmnal Advdcate General aiongwnth Mr. Mehtab Khan Law Office

s

|
for the respondents present :

i

2.7 chresentatwe of the respondents submitted copy of office ordu

dated 28.02. 2024 whereby the petltloner has been remstated inlo servige

L

B

w;lh 1mmcd1ate effect for the purpose of de—novo 1nqu1ry Copy of the -

- _‘ -
. .".._‘m-'q??....__‘.-—_.‘._-;d
it e - )
E ol =228

same is placed on file as well as. prowded to jumor of learnu:l counsel o

for the petitioner. Since the j'udgmg:nt of this Tribunal 'has been

com;ﬁli'ed with, therefore, the instant execution pe’tﬁ‘idn is filed.
. |

r s gy T g e gt
hahdi o, - ----~r"x»—--—-’;—'&lfl N S

3. Pronounced in open court ar Peshawar and g:ven under my hand
) \ and .seal of the Tribunal on thzs 29’ day of February, 2024 S }
: . T . i ;
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The Seeretary, |

t
Khyber Pakhtunkhwa Public Service Commission.

x4

Subject: -~ ARRIVAL REPORT

ln compliance with. Secretary, Khyber Pakhtunkhwa Public Service .

Commission Office Ordel No.KP/PSC/Admn/LF-1287 SA. 7751/2021/03425 dated

28.02. 20’34 [ hereby submit my arrival u,pcnt for duty as Junior Clerk (BPS-11} in

oifice

(F.N).

ot }\hybe; Pakhtunkhwa Public Service Commlsswn today on ,29.02.2024

N

R

. . . ) ._ - N

: . .. . -'I . < ) Y.Ol'li’s fﬂithfll“y;

R
ER T T : DAL "3
g Co T

- 1

N
Muhammad Hamayun

5 ﬁh ' R - Junior Clerk PSC
Dated: 29.02.2024 =" E ,
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