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810/2024Implementation Petition No.

Older or other proceedings with signiiiufe of judgei^iiie of order 
proceedings

S.No.

321
1

The implementation petition of Mr, Muhammad 

Hrnayun submitted today by Mr. M.Asif Yousafzai 

Advocate. It is fixed for implementation report before 

Single Bench at Peshawar on 02.08.2024. Original file be 

requisitioned. AAG has noted the next dale. Parcha Peshi 

given to counsel for the petitioner.
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.
■I

; 1

Execution Petition No. /202,L-j\y

In/

Service Appeal No.7751/2021
1.

Muhammad Hamayim, Ex-Junior Clerk (BPS-11),
Khyber Pakhtunkhwa Public Service Commission. Peshawar,\

I

(APPELLANT)4T

I
VERSUS

1. The Government of Khyber Palchtunldiwa through Chief Secretary, 
Khyber Palditunkhwa, Peshawar.

2. The Chairman, Khyber Pakhtunkhwa Public Service Commission, 
Peshawar.

3. The Secretary, Khyber Pakhtunlchwa Public Service Commission, 
Peshawar.

.
• A
\

- 4.- The Assistant Director (Admn), Khyber Pakhtunkhwa Piibfic Service 
Commission, . • . .

. 5^ The Accoumant General BCliyber Pakhtunlchwa, Peshawar.:

•1
■

(RESPONDENTS)
;
. EXECUTION PETITION FOR DIRECTING THE 

RESPONDENTS TO IMPLEMENT THE 
JUDGMENT DATED: 12:09.2023 OF THIS 
HONORABLE TRIBUNAL IN LETTER AND 
SPIRIT.

•k. • :
! ^7 »

' ■ ■ k ■fi-
■3 ‘i
I 1
I
\

; RESPECTFLLLV SHIV, L I II

1. ' That the applicant/appellant filed, Sei-vice Appeal No. 7751/2021 in 
this august Tribunal against the order dated 02.08.2021 & rejection 
order dated 27.09.2021 whereby the appellant was removed from 

; Service. ' •
ft

}
!

I:I 1

‘ 2. That the said appeal was finally heai'd by the Honorable Tribunal 
on dated 12.09.2023 and the Honorable Tribunal was kind enough 
iithe appeal and direct the respondents to conduct de­

inquiry associating the appellant with the proceeding and

1

novo
• i.\n

•a
/



X. .

X

affording him opportunity of self defence at every stage of the 
proceedings as per law order dated 02.08.2021 and 27.09.2021 
are set aside and appellant in reinstated into service for the

■ ■■■

T. \
purpuic Uj uc-nuvu HUlUtiy ilit J/nniCi i/J
out come of the de-novo inquiry.)
(Copy of judgment is attached as Annexure-A).

. 3. That the appellant filed application to’ the competent authority on 
dated 10.10.2023 for implementation of the judgment of Honorable 
Tribunal Khyber Palchtunkhwa, in tlie above mentioned appeal but 
in vain, (copy of the application dated 10.10.2023 is attached as 
annexure B.)I

That the respondent department during the pendency of Execution 
Petition produce the order dated 28.04.2024 wherein the 
respondent department reinstate the applicant/petitioner,' the 
honorable Trihnnnl on the of
cx^bution petition of the applicant/petitioner. Copy of order dated 
28.04.2024 and order sheet dated

4.
« .

^...1 U...«i

are attached as Annex-
C&D.

5. ^That the'reinstatement order of the applicant/petitioner has been 
passed on 28.02.2024 but till date the monthly salary of the 
petjtioner. has not been released the petitioner /applicant fned 
application to release his monthly salary but the department kept 
mum himself on the said request despite that the appellant 
regularly perform his duty from the date of his reinstatement. 
Copy of application is attached as Annex-

L

That in-action and'not'fulfilling formal requirements by the 
respondent after passing the judgment of this august Tribunal, is 
totally illegal amount to disobedience and Contempt of Court.

That the judgment is still in the field and has not been suspended 
or set aside by the Supreme Court of Palcistan, therefore, the 
respondents are legally bound to pass formal appropriate order.

That the petitioner has having no other remedy to file this 
Execution Petition.

i' It is, therefore, most humbly prayed that tlie 'respondents
mav he dirertori fn ol->ev tlir'' InHompnt dnf-f'd no'■O'’"!
august Tribunal in letter and spirit. Any other remedy, which this 
august TTiburial deems fit and appropriate that, may also be 
awarded in. favor of applicant/petilioner.

6.

7.

8.

.
r>
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i
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PPLICANT

Muhammad Hamayuni

THROUGH;5
V

(M. ASIF YOUSAFZAI) 
Advocate Supreme Court 

, Of Pakistan.

(SYED NOMAN Ai:i\$UKHARn

f

I'

!
. Advocate, iiigli CouiL 

Peshawar.
- V.

(HILAL ZUBAIR) 
Advocate Peshawar. r

?j
jj •?

i

'I '{

;
r: AFFIDAVIT:

'J ■ It is affirmed arid declared that the contents of the above 
Execution Petition are true and correct to the best of m)- knon.’lcdge 
and belief and nothing bas bf'en ronrenlr-d rv-no’
Tribunal. ^
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, mi^FORETHEKHVBER PAk-t4TnN/i.-u»;^ SERVICE TRIBIINAI
]>ESHAWAR

Service Appeal No. 7751/2021

KALIM ARSHAD KHAN — MEMBER (J)
- i;. ^'IUHAMMAD AKBAR KHAN— MEMBER (E)

Muhamniad Mamayan E.x-Junior Clerk (BPS-M) 
akhiunkhwa Public Service Commission, Peshawar

VERSUS

V..

}X
.BE>ORE:

W' Khybcr 
(Appclluiii)

I. of Khybcr PokhiunfcJ.wo through Chief Secretory,
khyber Paldnunidnva, Peshawar.
Pe^Wor'™"’ Service Comotisttioo,

3. The Sccreiao'. Khyber PakJuunkhwa 
Peshawar. Public Service Commission

4. The Assisianl Director (Admn). Kl^iyber Pakhiunkhwa Public Service 
Commission, Peshawar

5. The 
Peshawar,

Accountant , General 
♦ < • Khyber Pakhiunkhwa,

{Respondans)
Present

MUHAMMAD ASIF YOUSAF2AI. 
.Advocate For Appcllani

fazal shah MOHMAND, 
Additional Advocate General For respondents.

4

Date of InsiiUiiion....
Date of Hearing.......
Date of Decision.....

. ■

.12.11.2021 
..12.09.2023 
. 12.09.2023

✓
JUDGMENT

MUHAMMAD AKBAR KHAN. MEMBER/FV. The instant service 

appeal has been instituted under Section 4 of the Khyber Pakhiunkhwa 

Service Tribunal, Act 1974 with the prayer.copied as under;
I

!
"That on acceptance of this appeal the impugned order dated 

^02.08.2021 and rejection order dated 27.09.202J
1

may be set

. aside and the appellant may be reinstated into service with all
»•. •

y

e.



■

2
I '

5^.back iinil coiiscqiicntiiii bciicjiis. Any other remedy which fhh V. 

Tribunal deems Jit and appropriate that may also be
y \ ^ •

awarded in favour of the appellant."

o:. Brief facts of the that the appellant was serving as Junior 

Cleri; in the Khyber Pakhtunklnva Public Service Commission. Titai during 

the momii of November, 2020 he was ailaclicd with the Inspection 

Supervisor as sialf driver at the examination center Kohai and allegation was 

leveled against him regarding taking snap of the question papers during the 

screening test on 27.11.2020 for the post ofTehsildar/Naib Tehsildar. His 

mobile phone was checked by the inspection Super^-isorofthe cxuminniion 

hall; that the appellant’s phone after being checked, no pictures of any soil 

01 .the said tesi/examinaiion were found in his mobile phone; that the Chief 

^^^^^Supervisor reported against the appellant to the Director lExnminaiion. That

the basis of aforementioned allegations which he 

denied in the reply. That an inquiry was conducted and a show cause notice 

was issued to the appellam. Resultamly. the appellant 

service vide order dated 02.08.2021. Feeling aggrieved,

depariinemakappeal which ivas rejected on 27.09.2021, hence preferred the 

instant service appeal.

Notices

case are

I

I1
» >

•:4

f
1

he was cnarge'sheeted on

.t

was removed I'roin
‘ V

the appellant filed
I

03. were issued to the^ respondents, who stibmiiied 

wherein tliey refuted the assertions raised by the appellant in his 

appeal. We have heard arguments of learned counsel for the

their
commeius.

appellant and

learned Additional Advocate General and have gone through the record with 

their valuable assistance.
['TTF..STF.O

I
1',

K/i.-l.ti.. .lUliinUltw*

...

L*

i

• V' .
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L
04. Learned counsel for ihc appcllani contended dial the impugned orders 

cliued 02.08.2021 and 27.09.2021.are against the law, rules and material on

record, therefore, liable to be set aside. That the appellant has been 

condcinited unlicard and has not been treated according to law and rules. He 

liiriher contended ^ai no codal formalities were fulfilled by the dcpariincni 

before imposing the penalty which is violation of Article 10-A of the 

Consiiiuiion of Islamic Republic of Pakistan; that the inquiry was not 

conducted as per mandate of Jaw, as no opportunity of defense was afforded
N»

to the appellant; that neitlitr statement of witnesses were recorded in 

presence of the appellant nor the appellant was afforded opportunity to 

cross-examine such witnesses, which is violation of law and rule; ilua no 

report or the inquiiy-and other documents related to the

V

4
4
. I

t t
II. I

case were given to
• V. i ✓ . ; . ■

tlie appellant by the department even alter repeated requests before imposing 

major punishmeni of removal from service which is also violation of law
;

and rules. In the last, ioariied counsel for the appellant argued that the 

penally of removal from service is vciy harsh because the appellant have 

along considerable service about 24 years winch is passed in violation of law 

and rules, therefore, the same is not sustainable in the eyes of law.

I
i

■K
I

1 ir

t• •
45-
9% 05.I Learned Additional Advocate General on the other hand contended 

'that the appellant was deputed as driver with inspection Supervisor vide 

order dated, J9.11.2020 and he was found involved taking snap of the 

. question papers during the .screening test on 27.11.2020 for the post of

If.

1
■t-

lehsildar/Naib lehsildar. Therefore, his mobile phone was checked by the 

Inspection Supervisor of the e.xaminaiion hall; Tlial the inquiry' u'.as
tv'*

conducted into, the matter has.duly proved that the appellant had taken.1
AT-ftESTKD

4 re

1.

. #
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V.

i'V 
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t

4

piciure^ 01 ihc tjucsiion papers and fom’ardcd lo oilier people; ihai the

inquiry olllcer in her inquiry report confirmed ihe presence of pictures of

. Certain MCQs pa|>er readable on the screen,.’ tVUireover, a liaiul wiilten

answer key was also iioiiced in his mobile phone and the appellatu did not

cooperate wiiii the inquiry’ officer regarding the provision of security codes

o‘i his mobile phone. He further contended that the appellant was provided

w.th ihe^'ppp’tunities of cro.ss examinaiion of the v/iine.s.se.s and personal

hearing under the rules but he failed to prove himself iiinoeeiu. He finther

conieiided tliai the penalij- was awarded after fullilling all the codal and

legal formaliiics as,laid down in ;he Goveninieni ol K.hyber Pakhiunkhwa 
/

(n fi iciency & Discipline) Rules. 2011.

I

tv'*’

.V-

k

V On. The appellant, as is evident trom record available on case file, has 2-1 

years ser\’ice to his credit in the Khyber Pakhtunkhwa Public Service
J

Commission. He was being deputed for c.Nams duty on various occasions. 

On 26.11.20e0 he u'as deputed ns Deputy Supervisor at examination center 

in Kohai City. The ne.xi date i.e. 27.11.2020 he was deputed as Driver with 

Inspection Super\'isor of the Commission namely Mr. .Abdul Bari. Assistant 

Director, I.T on the date of the screening test for die post of Tehsildar/Naib

I= I

. 1 ehsildar at Kohat. The Principal/Chtef Supers'isor of the exam center, vide 

letter dated 27.11.2020. addressed to Director Examination Khyber 

Pakhtunkhwa Public Service Commission, reported that the appellani'trlcd

1

I

to take puj question japer from the examination hall. He took picture of the 
••

question paper from his mobile phone, which was confiscated and handed 

'P Mr. Abdul Bari, Inspection Supervisor, with whom the appellant 

jgr/orming duly as a driver, for that particular day. The Chief Supervisor
v*'X« '

was

mF\

I 4
I i

H*
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rccominciidud for forensic analysis of ihe cell phone. The aforementioned
>

episode led to initiation of disciplina^ proceedings by the cotnpeient 

authority against the appellant labeled guilty of misconduct under IChyber 

Pakhlunkhwa Government Servants (Efficiency & Discipline) Rules, 201.

on the following grounds as narrated in the charge sheei/siaieinent of
1

allegatidiis; ' '

\

!

(a) Thai during screening lesi for the posts of TehsHdar/Naib 

• TehsUdar held on 27. J 1.2020, he tried lo take the question 

paper out of the examination hull several times which was 

foiled by the supeiwisory staff.
X ,
•I

1 (b) During the some test, he took snajts of question pajter and 

rushed out of the hall the examination.

Legal scrutiny of the inquiry proceedings reveals that the findings of 

' ' the inquiry report are entirely based on the statement of supervisory staff of 

4 exam center Kohai who are otherwise complainants in the case. Their 

statements have not been recorded in presence of the appellant nor the 

appellant granted oppoituniiy lo cross examine them. The report conveyed 

i r jict Supervisor of the cxajn center Kohai dated 27.11.2020 clearly

recommended for forensic analysis of cell phone of the appellant. Similarly 

(he inquiry officer also recommended that mobile camera data of the cell 

phone o^'ihe appellant be retrieved and analyzed with help of professional 

service pro;/ides or get it probed through specialized investigation agency. 

Therefore, wc believe ihai without authentication of the charge imposition of 

major penalty of removal from seivice imposed upon the appellant docs not 

seem fair and Just.

07.

*

I:

.t

i 1
I

. \
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1

Q>
J- V

»- J-* • 0
08. In view of above discussion we allow the appeal and direct the 

respondents to’conduct c/c-ttovo inquiry associating the appellant with the 

proceedings and affording him opportunity of self defense at every stage of 

the proceedings as per law. The orders dated 02.08.2021 and 27.09.2021 

set asidcsind the appellam is reinstated into service for the purpose of r/e- 

novo inquiry. The matter of back benefits shall be subject to the outcome of 

(le-novo inquiry. Costs shall follow the event. Consign.

:
;1

iare

(

03. Pronounced in open conn di P^huwar and g/i-en under our hands 

and sea! of the Trihunol this l/“ day of September. 2023.

tI k
i

(Kalini Arshad Khan) 
Chairman iA

; terscon* ^Cerii\

{i'rjhn'v:-''

(Muhai K.h
Member (E)
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iCOMMISSIONs

: OFFICE ORDERi .
:

in compliance with the decision of the Khybpr . pakhtunkhwa 

Services Tribunal. Peshawar in Service Appeal ■’No.77pirj2T. dated ■ 

12.09.2023. Mr. Muhammad Hamayun Junior .Clerk (BP^S-1i) 

re-instated into service with immediate effect for the 

inquiry". • •

1

is hereby ■
A-

? purpose of de-novo
✓

2. Charge Sheet and Statement of Allegation to follow in due course
of time! ‘ t

■ i

i
-* •:
sd- 5

i ■

Secretary PSC 

Dated:^g/02/2Q74
■. No.KP./PSC./Admn/Llgf1287- SA.7751/2021/g’,?y;^‘^ 

Copy to:-

PS to Chairman Khyber Pakhtunkhwa PSC. 
PS to Secretary, Khyber Pakhtunkhwa PSC. 
PA to SLO, Khyber Pakhtunkhwa PSC.

' j;.^^The Cashier, Khyber Pakhtunkhwa PSC . 
Personal file of the official.
Office order file.
Master File,

1.*
2.
3.

i.

:B.i S

7.

Deputy Director mdrnn)
.1

-t
K !r :/

I,

J

^ k !. •
i

i
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR.
' c ,

Execution Petition No. /2023
In

*1K«>v[»cr pakhtukhwa 
Sct vie« TrtbinvalService Appeal No.7751/2021 «v

/d'Hr 2^3

\ .1:3.'-Oi;ir.v No. . ’.-r
L

Muhammad kHamayun, Ex-Junior Clerk (BPS-11), 
Khyber'Pakhtunkhwa Public Service Commission, Peshawar. • 1

;(APPELLANT)

VERSUS
1. The Government, of Khyber Pakhtunkhwa through Chief Secretary, 

Khyber Pakhtunkhwa, Peshawar.

2-. The Chairman, Khyber Pakhtunkhwa Public Service Commission, 
Peshawar. ?>

3. The Secretary, Khyber Pakhtunkhwa Public Service Commission 
■Peshawar. -r'.’ .

‘V’

; *.-'m • .•|;■';T^]e 'Ass(§t^nt Director (Admn), Khyber PaKhtunWiwa Public Service 
r%;'Cfitwii!a<jn;Peshawatv , ,; j W , --J I*,/ ; .j i
’ ■' . -i;.,-.":?................ - I . . I

1

*."
i-. v*

5. The Accountant General Khyber Pakhtunkhwa, Peshawar. 9 ■

1

(RESPONIlEhr^S). •
4;

/
I EXECUTION PETITION FOR DIRECTING THE 

, ^ RESPONDENTS TO IMPLEMENT THE
’ JUDGMENT DATED: 12.09.2023 OF THIS 

HONORABLE TRIBUNAL IN LETTER AND 
SPIRIT.

■ r
<

4.

f
I

*; I

;

RESPECTFULLY SHEWETH;
■ 'V

i

. That ,ll)e applicant/appellant filed Service'Appeal No. 7751/2021 iri 
l^iis ^ugu,st.Tribuhal against the order dated 02.08.2021 & rejection , : 

i -rpr^eri.^ated : 27.09,2021 whereby th^ appell^t was removed from 
Service.

1.i ^ S 1
M • i:

I'

.V.. -

r

r.s:"
'i,

■ • .1

That the said appeal was finally heard by the Honorable Tribunal 
on dated 12.09.2023 and the Honorable Tribunal was kind enough 
(to allow the appeal and direct the respondents to conduct de- 
tidvo inquiry associating the appellant with the proceeding and 
affording him opportunity of self defence at every stage of the

2.

1
1.^

r e •.

• i.\'«
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I

Junior lo counsel for the petitioner present. Mr: Habih'Anwar, 

Add tional Advocate General alongwith Mr, Mehtab Khan, Law OfficeJ
mi29.02.2024 1. ■;

m‘

-
/ ✓ . .

/•’

for the respondents present.

Representative of the respondents submitted copy ol office order 

dated 28.02.2024 whereby the petitioner has been reinstated into seivit^e 

with inunediate effect for the purpose of de-novo iiiquiry . Copy of the 

is placed on file as well as provided to junior ;of learned counsel

for the petitioner. Since the judgment of this Tribunal ha.s been
' ' !

' ' complied with, therefore, the instant execution petition is filed.

|. '
\

{ i

2. -
%

I-
11
Bah-!! ' . .'U'j i

? . same

'i

a.

Pronounced in open court at Peshawar and given under my hand-
f ' .

‘i and seal of the Tribunal on this 2^^ day ofFebruary, 2024.

3.
>

I
;j

)

... Mvy V/
(Muhammad .^bar Khan) 

Member (E)

((h
i

I i
i

tJMwmIlah*

I

L

\

f

. «

'k

TTPstfED
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s;
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'I'he Secretary,

Khyber Pakhtimkhwa Public Service Commission.
, f

arrival report

*
t

\ Subject:

In compliance with. Secretary, Khyber Pakhtunkhwa Public 

Commission Office Order

28,02.2024, I hereby submit my arrival repo-rt for duty

oliice 01 Khyber Pakhtunkhwa Public/Service Commission today 

(F.N).

Service■}

r

No.KP/PSC/Admn/LF-1287 SA.7751/2021/03425 dated

as Junior Clerk (BPS-ll) in
i
1. i1

!<
on,29.02.2024

t

; iit; %i.
Yours faithfully,<

il
f'
t ; ✓. .

■ N' 1?

Muhammad Hamayun 

Junior Clerk PSCOi!ted;.29.02.202-4.•K
ii5 f

i Ki'.'r !■

•f t •
.tto- t-6

= hi: '
?i, >c-i

V'
:S

\

1/

RESTED- ; i-
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A

/
1

?

I
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