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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Khyber Pakhtul&liwn

C.M. No. ...... e f2024 . ’ Scrvice Tripunal

.|n - : : Diary No. __H—é—S—LZ
800 20]

Service Appeal No. 5965-A/2021 _ [)ated

Muntazir Khan, (Retired) PMS Officer.
.......... Petitioner

VERSUS

The Government of Khyber Pakhtunkhwa
through Chief Secretary & Others. , _ : ™~
T Respondents . -

-

APPLICATION UNDER SECTION 151, ORDER XXI RULE 26, ORDER XLI
| " RULE 5 SUB RULE (2) AND ALL ENABLING PROVISIONS OF THE CIVIL
| ' PROCDEURE CODE, 1908 FOR SUSPENSION/STAY OF OPERATION OF
' THE IMPUGNED JUDGMENT/ORDER DATED 02/02/2022 RENDERED IN
| | SERVICE APPEAL NO.5965-A/2021.

RESPECTFULLY SHEWETH:-

Facts:-

1. That the titted case is pending for adjudiuatlon before thls Hon’ble Tribunal

which is fixed for execution proceeding on 06/08/2024.

2. That this Hon’ble Tribunal has accepted the service appeal by setting aside
decision of PSB dated 30/12/2020 and opinion of the Advocate General, Khyber
Pakhtunkhwa dated 23/11/2020 vide impugned Judgment/Decree and Order -
dated 02/02/2022 and Subsequently, after obtaining Decree in his favour the
“appellant filed Execution Petition before this Hen’ble Tribunal. (Copy of

_impugned Judgment/Decree & Order dated 02/02/2022 is annexed as

annexure-A)

3. That since the present applicants / re.spondentls are aggrieved/dissatistied with
the impugned Judgment/Order dated 02/02/2022, therefore, approached to the
Supreme Court of Pakistan by way of filing CPLA No.313-P /2022, in which next
date of hearing has not yet been fixed, (Copy of the CPL.-"A'N(). 313-P12022 is

attached es Annexure-B).
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4. That the matter is su'bj_udice before the Supreme Court of Pakistan and during
pendency of CPLA if any adverse o'fder'against the applicants/respondents is
passed then it will not only affect the constitutional rights of applicants but will

also lead to other round of litigation.

"5 That Execution/lmplementation of the Judgment of Khyber Pakhtunkhwa
Service Tribunal in Service Appeal No.5965-A/2021 at this stage shall also
make the CPLA infructuous before the Apex Court.

6. That the basic ingredients for grant of stay exist in favour of the
applicants/respondents as the applicants/respondents have got a good prima
facie case in their favour and are very much hopeful about its success at
Honorable Supreme Court of Pakistan. Similarly, balance of convenience are
also lies in favour of applicants/respondents and if operation of the impugned
Judgment/Order 02/02/2022 is not suspended/stayed, the applicants/
respondents would suffer extreme irreparable loss, hence .the instant

application.

7. That the instant application is proper/igenuine and there is no legal impediment

on acceptance of the instant application.

8. That apart from the above mention submission; Counsel for applicants may
kindly be allowed to raise additional grounds during course of arguments with

the permission of this Service Tribunal.

It is therefore humbly prayed that on acceptancé of this application
operation of the impugned Judgment/Decree & Order dated 02/02/2024 and
further execution proceedings in this Hon'ble Tribunal may please be
suspendedistayed till final decision of the CPLA No.313-P/2022.

Any other remedy which is not specifically asked for, may also be awarded

in favour of the applicants/respondents

Advoc neral
Khyber Pakhtunkhwa
Peshawar

Certificate:- : _ _
It is certified that no such like application same in facts and grounds has been filed
before this Hon "able Tribunal. '

Khyber Pakhtunkhwa
Peshawar



Books
The Constitutions.of Islamic Republic of Pakistan 1973
The Civil Procedure Code, 1908

" The Khyber Pakhtunkhwa Service Tribunal Act, 1974,

The Khyber Pakhtunkhwa Service Tribunal Rules, 1974. '

Any other Book / Case Law according to need.
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R R o T L I ST

Date of Institution ... 06.08.2021
Date of Decision ... 02.02.2022 '

Muntazir Khan, (Retured) PMS Off'cer BPS-19, EX-Commissioner, Mardan.

(Appellant)
VERSUS
The Government of Khyber Pakhtunkhwa through Chief Secretary Civil Secretariat
| Peshawar and three others. ! (Respondents)
|
i - Nasir Mehmood & Taimur Ali Khan

Advocates - ' For Appellant

Muhammad Adeel Butt, = - .

Additional Advocate General Eﬁ%f"‘i Fo}' reépondents

AHMAD SULTAN TAREEN - 4 «‘efr
ATIQ-UR-REHMAN WAZIR ~~

"

'JUDGMENT '
ATIO-UR- REHMAN WAZIR MEMBER (E):-

case are that the appellant being a PMS Officer in BPS-18 was cond:tlonally :;
promoted to BPS-19 vide order dated 03-10-2019 on the issue of pendency of a =
‘Suo Moto case No. 17/2016 against the appellant in the éupreme Court of
Pakistan. Subsequently, the same issue again debarred him from promotion to

BPS- 20 when his promotion case came before Provincial Selectuon Board (PSB)

him due to the reason that two consecutive conditional promotions could not be
fnade, as the case is_still pending against him. The appellant filed departmental
‘appeal followed by Writ Petition No. 1408/2020 in Peshawar High Court against

j}’:ﬂhe reservations of PSB, which was decided vide judgment dated 08-06-2021 and

ff‘ .




the case was dlsposed of on the ground of ]urrsdlctron as his issue being the
- terms and conclrtron of his service does come under the ambit of service tnbunal

hence his case was referred to this. Trlbunal for dlsposal under the law. Prayers of

the appellant are that upon acceptance of the mstant appeal the impugned

. decision of PSB dated '30-12-2020 and oplnlon of Advocate General ofﬁce dated
23-11-2020 may be set aside and the respondents may be directed toeconsider

promotion of the appellant to BPS 20 wrthout any condltlonallty

02. Learned counsel for the appellant has contended that the impugned
decision of PSB dated 30- 12 2020 and oprnlon of Advocated General Khyber
Pakhtunkhwa dated 23-11-2020 are agalnst law, fact and norms of natural
justice, hence not tenable and liable to be set aside; that the lmpugned decision
- of PSB and opinion of, Aclvocate General is agalnst the spirit of }USthE fair play,

law relating t promotrons as Well as-agarnst the splrlt of Artlcle 2A, 4, 9, 10-A

of the COl‘lStItUthn that the appellant though havrng been exonerated

E l H

17/2016 thus the appellant has been made to suffer due to a case in. which the

appellant is not 2 party, hence the appellant has not been treated in accordance

with faw; that even the condrtlonal promotlon to BPS-18 is agalnst the norms of
jUSthE as promotlons cannot belmade with condrtlons if otheanse a person is
, ellglble and guallﬂed to be oromoted thus denying the promotion to the appellant

on the basrs of consecutive condltlonal promotlons is totally agalhst the law; that

the lmpugned deci sion of the PSB is Corum Non Judice as the PSB can either.

recommend promotlon or recommend 5upersessron from promotion or defer

A' ) mQTED promotion, but in the instant case there is no such ground, whlch ‘can.be based to

|-

or, :&tﬁ'}'ﬂn‘fn case reported as 2010 SCMR 1301 has held that in matter of promotion, rules
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rnust be exercrsed W|th falrness that the august Supreme Court of Pakistan rn_;l_\,' '

from the charges desplte he was- deprrved of hls right-of promotron mere!y due to |

his name avallable in the llst submltted by the government in Suo Moto case No. |

‘are to be followed and where dlscretlon of the authonty |s involved, then that

refuse the promotlon of the appellant that the august Supreme Court of Pakrstan e
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case reported as 2013 SCMR 1752 has held that the term “life” also includes

reputation,l'status and.all other ancillary p‘rivileges conferred on a. citizen by.law,
thus the decision- of no't'pr_omoti_n"gl- the appellant =Wlthout any just and fair reason |
is vollative of ,the'Article-Q of the Constitution .as the s'ame' affected the status
and reputatlon of the appellant- amongst the batch -mates and other service
fellows that in the Iatestjudgment of august Supreme Court of Pakistan reported
. as PLD 2013 (CS) 195 (Anita Turab case) it has been held that. the statutory
_ prOVISIOnS rules regulatlons WhICh govern the matter. of appointment of civil
servants must be followed honestly a:d scrupulously, but the respondents have
vlolated the rules in case of the appellant which is lrable to be set aside; that the
conduct and attr_tude of the r.espondents as well as not promoting the appellant
~ despite availability of post and senior most with goo_d recotd is agalnst the spirit

of Article-2

4, 9 and 25 of the Constitutlon;- that even High Court in case
ed as 2016 PLC (CS) 569 has held that pending inguiries of NAB cannot be

\jj\p ‘made a base to refuse promotlons that recently in WP No 4970/2018 decided on

19 03- 2019 WP No 1475/2018 decrded on 19 03-2019 and 349/2018 similar
cases have been allowed whereln promotron were refused on the basis of
pendmg mquures of NAB; that one of the Police Officer (Mazhar-ul haq Kaka Khel) -

have been g!ven promotlon to BPS 20 deSplte the fact that he made VR of more
than lTII”IOl’l rupees but in the mstant case, the appellant has been d|scr:rn|nated
el v -

-throughout that the august Supreme Court of Pakistan has already deprecated

(TN i

~ the orders of promot:on with condrhon%hty and held it agarnst the law and norms
. ) l! .

of justice,

03. Learned counsel for respondents has contended that in Suo Moto case No.

ne Nﬁf{,,w],?/ZOlG vide judgment dated 24-10-2016, the Supreme Court of Pakistan had
T Serfice g Abunal -

dtrected that voluntary return(VR) falls W|th|n the definition of misconduct,
therefore all chlef secretaries of the provmces were drrected r.o ensure initiation of

departmental proceedlngs against rts employees who have made VR in terms of s

e ~ section 25(a) without further loss of Eime; thatf;j_:jj;éa_n_vvhile'-the Supreme .Co_:urtf"ol‘.:.




Pakistan vide-juogme;nt' dated 17—11-2016 has further directed that no final
adverse/removét order_.s_ha'l! be'pas:seo against them. till final _orderl/decision of the
august Supreme Court of‘Pak.istan'; €hat the appeltant'avail}ed VR facility of Rs.

- 36000/ and; E'stabl_ishment Department initiated disciplinart/i proceedings .against
him and ae. a result ofl inquiry:;'conducted "against “him, thel appellant was
exonerated;of the charges subjecttoﬁnal decision of the august Supreme Court
of Pakis_tan;"that the PSB iln its meetihg recommended_ h.im for promotion from

| BPS-IS to BPS-19 subject to final decision of Supreme Court case in Suo Moto

case No. 17/2016 and' hiS'promotioﬁ..--noti'ﬁcation' after finalization of his inquiry
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was ﬂnany.issued on 03—1072019; that case of the appellant for promotion to BPS-

20 was placed before PSB on 30-12-3020 and PSB deferred his promotion in

3 e T S ALY, S S o5, 4

consultation with Advocate General office as there is neither any ground nor

justification for bwo consecutive conditional promotions.

ST o R i T LA A

" We have heard learned cou'nsei for the parties and have perused the

record. : . g
. . H

3

05. The august Supreme Courst of Paklstan in 5uo Moto Case No. 17/2016 had

Tl g YIRS L 7, U, M

' _ not|ced that in terms of Sectlon 125(a) of the NAB Ordlnance the NAB authorities
after |ssuanr_ce, of .call up notlces sug'ges’t to the aceused"‘"'that they may opt o
to’me forward _wi.th the offer of vinntgr\/ return of the amount that have aile'gedly
“been acquired or earned illegally by them. Section-25(a) ibid empowers the
t halrman NAB tod accept such vo{untary returns made by the accused persons;
the amount’is deposrted with NAB in msta!!ment at the d|scret|on of the Cha|rman N

"-TESTED NAB The august Supreme Colrt! of Paklstan also noticed that on payment of

certaln portlon of the amount such person is given clean chlt by NAB to re-join
fnm ]ob In view of the position, petrtron was rnstltuted to examine the vires of
e biloracee o

Sectnon-ZS(a) ibid vis a.vis the un-bndled power of the Chairman NAB to accept .

the offer of voluntary return from awperson regardless of the size of the a“nount

1ud|c1arv. hence the matter was piaced hefnre the r‘.hipfe'in:tirp nf D;aki*:ra'n'-i\';\'rhh‘:"\-
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directed to fix the ma‘Eter in court, treating it as a petition under Article 184(3) of

the Constitution.

- Q6. Keeping in viev@r the position mentioned above, in the first place, such Suo
Moto was targeted against Secffon 2§(a) of the NAB Ordinance and not against
any individual including the appallant, rather in the same case; NAB authorities
were made a party with direction to submit details of the VR made so far by the
civil servants as the VR also comes under the definition of misconduct. On
submission of details, the court ordered vide order sheet dated 06-12-2016 to
conclude departmental. proceedings against officials who have entéred into
voluntary raturn, however no final order of removal from service shall be passed
against any of the officials, who have entered into voluntary return, if the amount

L _ o 'of-'_volluntary return paid by him is less than 25 lacs. Keeping in view the above
i _- f

. Secretary Law, vide his letter dated 29-12-2016 addressed to
Cretary establishment had construed in last Para of 'such letter that no final
order of removal from service shail be passed against officers till further

]
, order-,ldécisionl of the Supreme Court, in the mentioned case SMC No 17/2016,
however th‘_e,;words till further order is not mentioned in the said judgment. To
make it _mo:r‘.e clear, Till further order, as mentioned in the letter dated 29-12-2016

.o : ([ | '
of Law Denartment would ‘means till decision on the issue of section 25(a) of the

NAB Ordlnance and tilt that time, respondents were restrained from any adverse
act|on agamst the defaultmg officials inspite of conclusion of departmental
proceedlngs agamst them as the issue of section 25(a) could be decided either

4
way an_d in _cas_e |§ was decided in favor of section 25(a), the adverse action taken

vyould be bad in such a situation, hence adverse action was restrained till final

decision of the case, but the respondent took it otherwise, as departmental

proceedings were concluded agamst the appellant and the appeliant was

Serdded Prib el
I'ui.l‘mwn.r

exonerated of the charges vide order dated 13-05-2019, but such exoneration
was kept pending till final decision on section 25(a) of the NAB Ordinance, which

. - . - ’ ' -
Is still pending in the august Supreme Court of Pakistan. The right course would *




have beenthat if'the.-a%pelzlant Was_' held-quilty in the VR case by the inquiry

officer, then in that situation,'the p'enalty or the adverse__ actlon 50 pro‘posed was

' requrred to be kept pendmg trll final decrsron in that case but in case of

exoneration, the story ended up there and then

- 07 | In order to clarify his owh status,'the appellant filed CMA No 339/2017 for
his lrnpl'ea-dm_ent ln_S_uo Moto Case.NQ.*17/2016. Not only the appellant but many
other similarly 'placed persons ﬁled CMAs in this ease which were clubbed
together and the Supreme Court noted that this matter is pendrng since-2016-and
‘. with it some other cases, are aiso listed of the persons who have entered the
benefit under se;tion-ZS(a) of _the_ordinance and their cases are un-necessarily

being not decided just because'olE pendency of this issue. The august Supreme

._.lrament inStead of thrs court ClECldll'l? the rssue and those who had submitted
CMA for lmpleadment in the case No. 17/2016 were advised that since they had
made such' CMA in their personal'cause for which they .have appropnate legal
rernedy available to thena, hence all‘ those appllc_ation‘s. including the application of
the. appellant for his rmpleadment were dismissed, which means that they were

-excluded from Suo Moto Case No. 17/2016

'08.. In pursuance of dismissal.oflhis"CMA, the appropriate legal remedy
available to the appellant Was . hls"parent department, which was already
mandated by the Suprerne 'Court_’__ of Pakistan- to conclude departmental
proceedings against the defauitlngé,!ofﬁcials, -hencelthe appellant made hirnself

available tor dlscipllnary proceedfngs : thus'he was proceeded against for the

_same very, charge of voluntary return but was found mnocent and was exonerated -

K0y : ,,,,,(,,‘,o,ﬁ the charges. In a srtuatron when he was exonerated of the f*harges of VR, no
DG ¥ ||hunu-ﬂ ) ;s )

Poeshawas

further case was pendlng agarnst the appellant in the august Supreme Court of:
Paklstan but the respondents mlsmterpreted the Iast wordmgs of the order shee

dated 06-12-2016 of the Suoreme_‘CoIUrt of Pakistan in Suo Moto Case no 17-




2016 which had statedv to conciude departmental oroceedlngs agalnst officials
. vtrho have entered into voluntary return and the departments were also restramed
from any adverse_action again'st_ th_e defaulting officials tlll further orders of the
august Suoreme Court .in 'the'arb:ot_:{e mentioned cas.e' Nol 17/2016, but the
3 T A : :
”_resoondents in the instant case had t'aken adverse 'actlon'ttrfrice and are waiting
for final 'decision_of. the august Suo‘r'e_r;e Court of Paki_stan in a oase, which is not

related to the appellant, rather it relates to the vires of section 25(a) of the NAB

Ordinance and the appel'lant had already been excluded by dismissal of his CMA.

-

. 09 Keeping in view the abdv_e_ s'_itgatt_ion, h':s first co"ndltionaj promotion to BPS-
18 was not required to be madeloondit'ional as the-ap'pellant had been exonerated
‘i - of the charges and-no case. was left in the august Supreme Court of Pakistan
' "prcdmotion PS-20 on the ground of pendency of case agamst him is also
,'as no case 15 p'ending against-'hirn to the extent of Suo Moto Case No 17-
2016 as s'u.ch ,cae_e was against vi_res__ of sejction. 25(a) of tnev NAB QOrdinance and
"I-"I_no't against any individual, rat'ner-ttle Supreme Court in nis last Para of the
R _'judgment in _r'espect of disposal of éMAs had noted that tﬁe_ matter of vires of

- section 25(a) will be resolved thro’Uén partiament and in case it is not done then

this court wili- proceed to decide tt;re same:

v 10. It ‘was note.d with concern that nobody sitting at the helm of affairs
bothers to study and examine the relevant Judgments and understands the
essence of the Judgment Even the bfﬁce of Advocate General could not deliver
an_advrce based on the guidelines d,ellv.ered by ]udgments of the august. Supreme

TED Court o:f-Pakistan due to the reason that the'y also did not bother to Study the

veoEE

Moto No 17-2016, as VR 'case"w'a's pending against the appellant which was

agamst the appellant to the extent of Suo Moto No 17/2016 Again refusal of

such case, where the civil servants are exonerated of the VR case, must not be -

un—necesSar_iiy_deI'ayed or deferred due to the plea of pendency of case in Suo

—re an————
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dec;ded by exoneratmg the appellant by the respondents themseives and now "
| nothmg is- 1eft pendmg agamst hmm tn t'ne case No 17- 2016 What is pending in

that case is the fate of section 25(a) of the NAB Ordinance and nothang else,

11, Its un-dieputed that the appeliant_ was otherw.ise ﬂt for promotion and

‘the PSB had deferred his promotion ohly for want of p'enden'cy of case against

Jr— ————-——________._

him in the august Supreme Court of Paklstan in SMC No s17 2016, the fact

however remalns that no case was pendmg agalnst the appellant to the extent of
Suo Moto case In view of the foregomg discussion, the instant appeal is

accepted The impugned decrsmn of PSB dated 30 12-2020 and opinion of

- Jr T AL e RS A e

Advocate General. _Ofﬂce dated 23-11-2020 are ‘set aside. Since the appellant

stands retired from service on attainihg‘.__'the age of superannuation on 07-05-2021

———————————

.without his promotion to BPS-20, hence he is held enti_tied for proforma

s ‘promotion to BPS-20 without any- condition from the date, when his other

s Ny

colleagUes/juniors were promoted wi,th all -censequential beneﬂts. Moreover,

e VBB 2,

(‘OﬂdlUOﬂ in hrs promotlon to BPS 19 is also set a5|de ‘and he is treated as

no'rmaliy promoted to BPS-19. This ]udgment is equaliy apphcabie in aII similar
Pl

S i
cases where the civil servants are exonerated of the charges of VR, Parties are
._.-—--""__7__: I -

Ieft to bear thelr OWN Costs. Flle be consngned to record room.’
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o : ANNOUNCED
02.02.2022
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| ) S (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN | : MEMBER (E)
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POWER OF ATTORNEY w9
INTHE SUPREME COURT OF PAKISTAN l
(APPELLATE JURISDICTION)

| (RS /2022
i

Govt. of Khyber P'llthtunklnm "md PETITIONER(S)
others

VERSUS

Muntazir Khan RESPONDENT(S)

wx

1_(we) Petitioner/Covi, of i{'l?l( in the above  suit’AppealfPetition/Reference, do hereby appoint and  constitule
Mr. e - Advocatc-on-Record, Supreme Court, for Govt. of Khyber Pakhtunkhwa the
Attorney for the aforesaid nppciinm { or plaintifi{s} or Petitioner(s) or Respondent (s) or defendant (s) or apposite party] o

commence and prosecute (o o appenr and dele  nd this actionfappeal/suit/petition/reference on my/four behalf and all proceeding
that may be taken fn respect v any application connccted with the same including proceeding in taxation and application for
review, to driww and deposil money. (o tile and take back documents, 1o accept the process of the Court, (o appoint and instruct
counsel, (0 represent the aforesaid appellant [ or plainGiIT (s) or petitioner(s) or respondent (s} or defendant (s} or opposite party] in
the above matter undd o do all things incidental to such acting for the aforesaid appeliant [or plaintiff (s} or pelitioncr(s) or
respandent (s) or defendant (s) or 2epposite pany] The aforesaid appettant for plaintiff (s) or petitioner(s} or respondent (s) o

defendant (s) ar apposite party| agree {s) to ratify all ucts done by the aforesaid Advocate-on-Record in pursuance of this nuthorily

In witness whereof [Ave do hercunto set myfour hand (s) this doy of

Signcd with Official seal stamp

Aceepted

Advocate-on-Record  {Jaur 674
Supreme Court of Pakistan
{tor KPK} Advacate-General’s
-Office KPIK, High Court Buikling, I'eshawar,
Office Tel # 091-9210312, 9280119

AL - ____ﬂ__J_.)".‘_/

_________._—-—"—‘—"’- o
1-2 Chief Secrctary, Covt. of [(hf?ber 3- Secretary Establishment Department,
l’al(ehu ?(gé\a,elfgﬁbqwm . Govt. of Khyber Pakhtunkhwa,
Govt. of Khyber Pakhtunkhwa l’esh;_lwar
SECRETARY ESTABLISHMENT

Establishment & Adnynistraiion
Depariment,

. I ETRLEY ) A0 Y TV P AN iy A
LR T IIYTE ) ILigzlann Lraoprsentarnnzant, Crava, oy
IWlhayrtaes Pactehatan i tataasian, 1 aalyiiasinae,

Power of attarney issued on 1 5.13.20022




GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION DEPARTMENT

AUTHORITHY LETTER

| Mr. Sardar Daud, Assistant BPS-16, Litigation'-l, Establishment
Department, Government of Khyber Pakhtunkhwa is hereby authorized to
submit Civil Miscellaneous before the Hon’ble Service Tribunal, Peshawar
in connection E.P.No. 315/2022 in:SA No. 5965-A/2021 titled Muntazir
Khan VS Govt. of Khyber Pakhtunkhwa on behalf of Respondent.

An ry
Establishmeg? Department
through Kaleem Ullah,
Special Secretary Establishment
(Respondent No.03) '




