BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 516/2018

Date of institution ... 10.04.2018
Date of judgment ... 15.07.2019

Khair ul Amin Patwari, ,
Presently posted with Mehri Dil Patwari as Office Assistant
In office of District Revenue Accounts, Mardan.

S (Appellant)
VERSUS
1. Commissioner Mardan, District Mardan.
2. Deputy Commissioner District Mardan.
(Respondents)

SERVICE APPEAL UNDER SECTION-4 OF SERVICE TRIBUNAL
ACT, 1974 AGAINST ORDER DATED 19.03.2018 PASSED BY
RESPONDENT NO. 1 ON DEPARTMENTAL APPEAL DATED
12.02.2018 AND ORDER DATED 02.02.2018 PASSED BY
RESPONDENT NO. 2, WHEREBY APPELLANT HAS BEEN
REMOVED FROM SERVICE. WHICH IS ILLEGAL AGAINST LAW

AND FACTS.
Mr. Amjad Ali, Advocate. _ ... For appellant.
Mr. Muhammad Jan, Deputy District Attorney ...~ For respondents.
™ Mr. MUHAMMAD AMIN KHAN KUNDI . ... MEMBER (JUDICIAL)
N MR. HUSSAIN SHAH ... MEMBER (EXECUTIVE)
. * JUDGMENT
N

- MUHAMMAD AMIN KHAN KUNDL MEMBER: - Counsel for the

appé]lant and Mr. Mﬁhammad Jan, Dephty District Attorney for the respondents
present. Arguments heard and record perused. |

2. Brief facts of the case as per present service appeal are that'the aippellant
was serving in Revenue Department as Patwari. He was imposed major penalty“ |
of removal from service vide order dated 02.02.2018 by the Deputy |

Commissioner Mardan on the allegation of corruption. The appellant ﬁled




departmental appeal on 12.02.2018 which was rejected on 19.03.2018 hence,
the present service appeal on 10.04.2018.
3. Respondents were summoned who contested the appeal by filing of"

written reply/comments.

4. Learned counsel for the appellant contended that the appellant was

7'2&/7

/S8

serving as Patwari in Revenue Department. It was further contended that the
appellant was imposed major penalty of removal from service vide order dated
02.02.2018 on ;[he allegatién of corruption but neither charge sheet, statement of
allegation was framed or served upon the appellant nor any Parwana %;ummon
is available on the record to show that the inquiry officer has informed the
appellant for inquiry proceeding. It was further contended that fact finding |

inquify dated 17.11.2017 reveals that the inquiry officer has recommended that
the inquiry may be filed/dropped without further action while the same inﬁuiry
officer has recommended in the fact finding inquiry dated 28.12.2017 that the
appellant be proceeded against Khyber Pakhtunkhwa Government Servants
(Efficiency & Discipline) Rules, 2011 but thereafter neither charge- sheet,
statement of allegation was framed or served upon the appellant nor regular
inquiry was conducted nor the appellant was associated in any regular inquiry '
nor the appellant was handed over show-cause notice alongwith the copy of
inquiry report rather the competent authority has passed the impugned ordér and
imposed major penalty of ‘removal from service on the basis of fact finding
inqﬁiry dated 28.12.2017 therefore,. it was contended that the appellant was
condemned unheard which has rendered the whole proceeding illegal and -liable

to be set-aside and prayed for acceptance of appeal.

5. On the other hand, learned Deputy District Attorney for the respondents

opposed the contention of learned counsel for the appellant and contended that




the appellant has patched up the matter with complainant Siyar Mohammad and
the inquiry officer has stated in the fact ﬁnding inquiry that the appellant has
returned the illegal gratiﬁcétion to the complainant Siyar Mohammad as per
staterﬁent of complainant therefore, it was contended that the inquiry officer has
found guilty the appellant in fact ﬁn‘ding inquiry and the competent authority
has rightly imposed major pénalty of removal from service on the basis of said
inquiry report and prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was serving as Patwari in
Revenue Department. Departmental proceeding was initiated against the
appellant on the cpmplaint of one Siyar Mohammad and the inquiry officer in
fact finding inquiry report dated 17.11.2017 recommended that in view of the
Statement of complainant, the inquiry may be filed without .any further action.

However again a fact finding inquiry report dated 18.12.2017 was submitted by

& the same inquiry officer wherein he recommended a departmental proceeding

against the appellant under the Khyber Pakhtunkhwa Government Servants

statement of allegation was framed or served upon the appellant nor any regular

§"\ (Efficiency & Discipline) Rules, 2011 but thereafter neither charge sheet,

inquiry was conducted nor the appellant was associated in any regular i 1nqu1ry
nor a show-cause notice alongwith copy of regular inquiry was handed over to

the appellant rather the competent authority has imposed the major penalty of

removal from service on the basis of fact finding inquiry dated 28.12.2017 nw__

meaning thereby, that the appellant was condemned unheard which was-
rendered the whole proceeding illegal and liable to be set-aside. As such, we
partially. accept the appeal, set-aside the impugned order and réinstate the |
appellant into servvice. However, the respondent-depagtmeht is at liberty to

conduct regular/de-novo inquiry in the mode and manner prescribed under the




Khyber Pakhtunkhwa Government Servants (Efficiency & Disciplinary) Rules,
2011. The issue of back benefits will also be subject to the outcome of

regular/de-novo inquiry. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED

15.07.2019 | //béﬁw mam/%?ﬂ”’ |

(MUHAMMAD AMIN KHAN KUNDI) .
MEMBER

(HUSSAIN SHAH)
MEMBER




Service Appeal No. 516/2018

15.07.2019

Counsel for the appellant and Mr. Muhammad Jan, Deputy District

Attorney for the respondents present. Arguments heard and record perused.

. - Vide our detailed judgment of today consisting of four pages placed

on file, we partially accept the appeal, set-aside the impugned order and
reinstate the appellant into Scrvice. However, the respondent-department is
at liberty to conduct regular/de-novo inquiry in the mode and manner
prescribed under the Khyber Pakhtunkhwa Govemment Servants
(Efficiency & Disciplinary) Rules, 2011. The issue of backl benefits will
also be subject to the outcome of regular/de-novo inquiry. Parties are left
to bear their own costs. File be consigned to the record room.

ANNOUNCED | ,
15.07.2019 /%WMW “n

(MUHAMMAD AMIN KHAN KUNDI)
@ MEMBER '

(HUSSAIN SHAH)
MEMBER
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Appellant in .person present. Asst: AG for respondents
present. Appellant seeks adjournment' as his counsel is not available
today. Adjourned. Case to come up for arguments on 20.05.2019
before D.B. o |

- ’
(Ahmad Hassan) ' (M. Amin Khan Kundl)
Member Member

Appellant in person, Mr. Riaz Paindakhel learned Asst:

AG for the respondents present.

Appellant requests for adjournment as his learned
counsel is in appearance before Apex Court at Islamabad -

today.

Adjourned to 15.07.2019 for argument before D.B. ."

AN

Member , - ' - Chairt
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Service Appeal No. 516/2018

Appellant in person present. Mr. Nabi-ur-Rehman,
ADK alongwith Mr. Kabirullah Khattak, Additional AG for
the respondents also present. Written reply submitted.
Adjourned. To come up for rejoinder and arguments on

09.08.2018 before D.B. _
' 2

{(Muhammad Amin Khan Kundi)
Member

Appellant in person and Mr. Zia Ullah learned Deputy District
Attorney present. Appellant submitted rejoinder which is placed on file
and requested for adjournment as his counsel is not in attendance.

Adjourned. To come up for zﬁguments on 04.10.2018 before .D.B

o q-
(Muhammad Amin’Kundi) (Muhammad Hamid Mughal)
Member Member

Learned counsel for the appellant and Mr. Muhammad Jan
learned Deputy District Attorney for the respondents present.
[carned counsel for the appellant seeks adjournment. Adjourned.
To come up for arguments on 19.11.2018 before D.B.

s U

Member Member

- Learned counsel for appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith
Mr. Muhammad Arif Superintendent present. Learned
counsel for appellaﬁt seeks adjournment. '/-I\djoum. To

~come up for arguments on 28.12.2018 before D.B.

&f/

Member
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Counsel for the appellant Khair ul Amin present.

Preliminery argumenté heard. It was contended'by learned

counsel for the appellant that the appellant was serving in

: Revenue Department as Patwari and during service he was

|mposed ma]or penalty of removat from service vide order
dated 02.02.2018 on the allegatron that the appellant has.

not deposited amount of taxes rupees 62500/-. It was |

further contended that the appellant filed departmental

appeal on 12.02.2018 which was rejected on 19.03.2018

"hence, the present service appeal on 10.04.2018.. It was

, further contended that neither charge sheet or statement of

allegation was served.upon the appellant nor proper inquiry

was conducted nor the appellant was provi'ded' opportunity
S

of personal hearing and defence therefore, the impugned

$

order is illegal and liable to be set-aside.

The contention raised by the learned counsel for ‘rhe |
appellant needs consideration. The appeal is admitted for
regular hearing subject to deposit of security and process fee
within 10. days, thereafter, .notice be .issued to the
respondents for written reply/comments for 06.06.2018
before S.B.

(Muhammadé/ln Khan Kundi)
Member

. None present on behalf of appellant. Mr. Kabir Uliah

Khattak, Addl: AG for the respon'dentsl present. Written .reply not
submitted. Requested for adjournment. Adjourned. To come up for

written reply/comments on 12.06.2018 before S.B

é
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Form-A
FORMOF ORDERSHEET
~ Courtof
Case No.- ' ~516/2018‘
S.No. | Date of order Orde'rlor other broceedings with signature of judge |
proceedings ‘ -
1 2 13
1‘ 12/04/3018% The appeal of Mr. Khairul Amin restiBmitted today by Mr.
«Amjld Ali Advocate may be entered in the Institution Register.
and put up to the Learned Member for proper order please.
RE%ISTRA“"R °¢->-\v\ \ N
‘7'/0?‘[( <. This case is entrusted to S.. Bench for prellmmary hearing
' to be put up there on ‘7/’74 e




The appeal of Mr. Khair-ul-Amin Patwari presently posted as office Assistant DRO Mardan

received today by i.e. on 10.04.2018 is incomplete on the following score which is returned to

the counsel for the appellant for completion and resubmission within 15 days:

1- Memorandum of e;ppeal is not signed by the counsel.

No. 738 /S.T,
bt 1l 'og /2018 | ~ | | \

: . ) o

: REGISTRAR i/ ‘ W \ V@
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Amijid Ali Adv. Mardan.
. L

i




S QtFORE THE KHYBER PAKHTUNKHWA SERVICE
o TRIBUNAL PESHA WAR '

Service Appeal No. ‘5’16 /2018

Khair ul AMIN PatWari......o.cooovooveoooeoeoeee, AppeHant
| -~ VERSUS
Commissioner Mardan, District Mardan and another
Respondents
) o INDEX
B S.Nb. Description of documents. ~ [Annexure | )
1.. | Memo of appeal with afﬁdavnt ,_ 5
2. Copy of application 7
3. . |Copies statement & order B
dated 02.02.2018 | 8
4. Copy of memo of appeal - C 9 -1
5. | Copy comments | /S /4|
6. | Copy of impugned order dated E
. |19.03.2018 | 7
7. | Wakalatnama 168

Advocate

Supreme Court of Pakistan

Cell: 0321-9882434




« . BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR
© Khy berP'zkhtukhwa
Rervice Tribunag
Service Appeal No. < (é /2018 iy o, 5 A0
‘ Duted IQ'L/"iofg
Khair ul Amin Patwari,
Presently posted. with Mehri Dil Patwart as
Office Assistant in Office of Dlstrlct Revenue
Accounts Mardan ‘
.....;..Appellant
_ VERSUS
1.  Commissioner Mardan District Mardan.
- 2. Deputy Commussuoner Dlstrlct Mardan.
o e Respondents
SERVICE APPEAL U/S 4 OF SERVICE
TRIBUNAL ~ ACT, 1974. AGAINST
'ORDER DATED 19.03.2018 PASSED
BY RESPONDENT NO.1 ON
\ e DEPARTMENTAL APPEAL DATED
| 12,02, 2018 AND ORDER DATED
}F\iedt@—-dﬂy :

RW . 02.02.2018 PASSED BY _RES_PONDENT
“’ft \['3 - NO.2, WHEREBY APPELLANT HAS
o BEEN REMOVED FROM SERVICE,
WHICH IS ILLEGAL AGAINST LAW

'AND FACTS. o

PRAYER

‘\_*L'\i‘“b-e\mﬁ On acceptance of this appeal, the
| ' _impugned Appellate Order dated

-\ - - '
%o NQ_J‘S R 19.03.2018 of respondent No.1 and




V.

order dated 02.02.2018, passed by
respohdent No.2 may please be set-
aside and appellant may please be
reinstated in service with all back
benefits a“nd E&D Rules 2011, may

please be declared ultra-vires.

- Respectfully Sheweth:- o .

Appellant humbly submits as under

1)

2) -

That appellant remained as Patwari 'Haiqa

Gumbat, while during his duty at Mouza Gumbat,
one Siyar Mohammad S/o Wafadar R/o  Yar
Hussain, District Swabi filed a complaint/

‘application leveling the allegations that the
"appellant received gratification amount of
'Rs.62,500/- -{&KAELCH of paying Taxes for

attestation of mutation. Neither the Patwari Halga

returned to him the amount of Rs.62,500/- nor

mutation has been attested on his name. (Copy
of application is Annex “A")

That the above complaint/ application was marked

,,to the Inquiry Officer, so, AAC-VI, Mardan as

Inquiry Officer s‘ubmitted his inquiry report to the

Deputy Commissioner through ~Letter No.126
dated 19.11.2017 without condu'cti'ng inquiry into
the matter with observation that the applicant
Siyar Muhammad resolved the issue with

- appellant, but worthy Deputy Commissioner re-

sent the complaint for inquiry and report, where

the learned AAC-VI, Mardan ex-parte proceeded
the appellant and he submit his inquiry report to




\ the Deputy Commissioner, Mardan through letter

No.139 dated 28.02.2017.

35 That after that the appellant was called for
personal hearing by Deputy Commissioner,
Mardan wherein, the appellant appeared, {_)
C:\;};_ e ? and 77 the worthy
Deputy Commissioner through letter No.269-
79/16(6)/DK/RA dated 02.02.2018 imposedmajor
penalty, while removing him from his sefvice.
(Copies statement & order dated 02.02.2018
are attached as Annex “B")

4) That being aggrieved from the order dated
02.02.2018 issued by respondent No.2, the
éppellant filed departmental appeal. (Copy of
memo of appeal is Annex “C”) '

5) That in departmental appeal, comments asked and
dismissed vide order dated 19.03.2018. (Copy
comments and order dated 19.03.2018 are
Annex "D & E")

6) That'the impugned order dated 19.03.2018 of
respondent No.1 and order dated 02.02.2018 of
réspondent No.2 are illegal against law and facts
on the following:-

GROUNDS.

A. Because the order of respondent No.2 dated

| 02.02.2018 is illegal, against law and record of
case file, hence the same is not maintainable and
liable to be s.et—aside. |

B. Because it is evident from the record that the
allegations in complaint are not proved against the

3




appellant. Furthermore, the complainant Siyar
Muhammad stated that he doesn’t want to pursue
his application, but even then major penalty was
imposed against him, therefore, too the order
dated 02.02.':20118 is liable to be set-aside.

Because the Inquiry Officer didn‘t conduct the
inquiry as per Law and Rules. The Inquiry Officer
neltherﬁglven show cause notice nor charge sheet
to the appellant which is mandatory as per KPK

Service Rules, therefore, too the order of learned

respondent No.2 is liable to be set-aside.

Because penalty impased on appellant is major
one, the appellant is totally ‘innocent intQ the
matter, but even than illegal order has been
passed.

Because none of the witness has been examined
by the 1.0 in front of appellant.

Because no opportunity of cross-examination
given to appellant

Because appellant is jobless and didn’t retain
office of profit.

Because the Star witness has not been examined.

Because the DC; Mardan can’t assume the role of
Inquiry Officer.

Because E&D Rules, 2011 are ultra-vires as not

passed by the Govt. as defined in Article 129 of
the Constitution of Pakistan.

. . Because as per cessation/ repeal of Removal from

Service Ordinance by the legislature original E&D




Rules, 1973 are restored then issuing of E&D
Rules, 2011 by Chief Ministér as an executive
authority is against the said Legislative Act.

Because under the rules before removal from
- service regular inquiry is must, however, no such
inquiry was conducted in appellant’s case, which is
violation of due process of Iaw. |
Because x;ii* appellant has not served w:th any
show cause notice.

Baucus the appellant has performed his duty
regularly, and there is no complaint against him.

.- Because the appellant has been deprived of his

right of defense.

Because &7 appellant was 'co'n‘demned ‘unheard,
as no opportunlty of personal hearing has been_
awarded to the appellant.

Because ) ap‘pellant was not informed about the
initiation of disciplinary action. '

Because appellant was not provided documentary
evidence to prove his innocence, while appellant
was orally informed about his removal on
26 10.2015 and appellant obtained his removal
order on 27.10.2015 < A#s personal efforts and
the appellant’s appeal is within time.

| Because the appellant was proceeded ex-party,
WhICh is against law and. natural JUStICe

Because the appellant is a poor person and sole
'bread earner of his large family.




UL Because the appellant has no other source of
income. ;

'.V. Because, if the appellant’s appeal is not accepted.
He and his entire family will suffer.

W. Because E&D Rules 2011 are ultra-vires as not
~ passed by the Govt. as defined in Article 129 of '_
the Constltut:on of Paklstan '

X. Beca‘use as per cessation/ repeal of Removal from
~ Service Ordinance by the legislature original E&D
" Rules, 1973 are restored then issuing of E&D
Rules 2011 by Chief Minister .as an executive

| 'authonty is against the said Legislative Act.

‘It is therefore, humbly prayed that, on
acceptance of this appeal, the impugned Appellate
Order dated 19.03.2018 of respondent No.1' and
order dated 02:02.2018, passed by respondent
No.2 may please be set-aside and appellant may
please .be reinstated in service with all back

~ benefits and E&D Rules 2011 may please:bé
declared ultra-vires. :

Any other relief which ‘this. hon’ble court
- deems appropriate in the circumstances of: the
case though not specifically asked for may kmdly
also be granted.

Dated: Oﬁ.04.~20.18 ‘

: - . AFFIDAVIT AL
e I, do hereby affirm and declare on oath that the'
‘ntents of the appeal are true and correct to the best

: A6t amy knowledge and belief and nothing materlal has
@ l/lm be%mconcealed from this hon’ble Tribunal. CTE
4 t | | Deponent.
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C - Dated Mardan thedd /0872018 (9

Whereas, a letter bearing No.A'R'e\}.-'VfI/Mjkq/‘E.MAD./IJ‘esh/ltédlz5726, dated 29.03.2017 alongwith

Its enciosure recelved from the Depu;_y.chratary,»ll.-s‘oard of Revenue, Khyber Pakhtunkhwa, vide which a
complaint submitted by Mr, Slyar Muharimad R/0-Yar Hussaln, Swab! was forwarded to this office for

oprlate action, The complainant statad that he had purchased-Jandad property measuring 02 Kanal-

11 Marla from Mst Rabla Bib| fn Mauza Gumbat. That thumb Impression of the vender was taken in office

~of th

hutt

AAC-
the complainant Mr, Styar Khan appeared:hefore him and stated that-'f,the‘ Patwar{ had returned the amount

Rs. 6

clarification was required so as to ascertain whether there was anyelement of ¢

¢ Tehsildar Mardan, the Patwar (Khairul Amin) had received Rs. 62500/-

as tax amount from him,
(l that date nejther the mutation was attested in ks name nor the amount w

asreturned to him; and

Whereas, vide letter No, 827~:l0752-DK/RA; dated 14,04.2017, the matter'w

Vi, Mardan for inquiry, who submitted his report vide No. 126, Dated 17.11.2017 stating therein that

2500/- to him.and requested for-withdfawal of hiy complain; and

Whereas, ',t:h“g refund of Rs.62500/+ ¢onfirmed that he had ‘received the money, hence furthar

| orruption in the matter cr

otherwise; the AAC.VI, Mardan w,as,"a‘ske?;,i'-'vildé‘thlsi‘of'ﬂce lettér No. 1440-41/52(Siyar)-NK/RA, dated

30.11,2017, that thematter needed proper probe, therafore a compréhensive &

submitrad Into the matter so th'alc-'atuon~rh"ay~'&é-;ake'ﬁ' dccordingly;and: -

him,
ungle

calicd for personal hearing o.n"2'3‘01.2‘0'18'," wherein' he failed in reblitting the alle

speaking report may he

: Wh.er,,eais;-ml;iemciw?.- Mai‘déﬁﬁ/.x'ﬁ&ﬁ'sby-‘ofﬁéé‘iﬂd'ésNo;"1,,-3'9;'r§nft:qq 28.12.2017 submitted his final

;ceiad,rt- stating:there{n that Kh'g_lvro'ufléﬂr'piq}_lié‘d‘_.recgl-\}a'd‘.Rs,gs25OQ'/-:fndrj#ui' Mr. Siyar Khan ( Complainant), of
which Rs.48000/ was:tax amouni/tutatio-fee, whereas - the Rs.1 4501
| was-returned;to the: complaimant: after-fling the-complaint, Likewlse, ah
Patwart, as pointed out by the complalfant, was that the mutation is ‘st
Parw
disciplinary action May be taken against him; and

Y/- was-llegal gratification which
other irregularity on the part of
pending as un-attested. That the
practices and recommended )that

{

art failed in’ petforming his ‘duties‘ and involved' In corrupt

‘Whereas; vide this office lettef No. 138-40/6(Khairu! AmInY:DK/RA, dated 17.01.2018, he wag
Bations leveled ugainst

>atwari confessod before the

rinquiry was conducted.

vather he "pleaded guflry” hefore the qn‘derslgn,'e'd;‘S.irice,-‘Khair-['J}-A"min !
rsigned, hence considering his confession ss 'éohb]us#_\}e‘pf‘dof, roifurthe

The whole course of affairs confirmed: that Mr. Khalr:Bl-Amin Patwari invalved in corrupt

misconcuct.

practices, coupled with wlllful!y,avoidihg"his appearance before the Inquiry Officer which Is clear

campetent authority, do hereby impose maljor penalty upon Mr. [KhalrUt-A

in the above backdrop, I Dr; Imean Mamid Sheikh, Deputy Commissioner, Mardan, being the
min Patwari, ag envisaged in

section 4(1), a (i) of the Khyber Pakhtunkhwa Clvil Servants (Fif¢ io WQiscipline) Rules, 2011, and
Lﬂmuze.mmmmmm forthwith, ' L e

4
5
6
7.
0
9
1

) /f

S Delptity(.'ommissioner

. o ' - ', ~ Mardan)_
LodstNo, & Date Lven; | o s :
1. (‘.ommissloner,-M{ardaniDiyiéioh{Mar#a’n fdr[nfqrmatton please. « - £
2 Deputy_'Secrec{lry)chrq,t,a.ry-l-I,,Bqar_d of Revenue w/r to his leiter under reference.

- Addl Depq.'ty_Co‘m'mlvs.éll‘pnérM'ar,dlian;.‘ R o
~ The District Comptroller of Acéolints Murdan foi necessary action,
. The ASSrIsLanl'Con)'rﬁl'sg_.lbrieq-(M"air wnc t T A
. TheAdd] Ashisthht‘@b’hni'lss,'toné"f‘-\(!,'Mardan. v

The Accounts Officer lJeputy-(—.‘on}m'lssl-wer Office Mardan for hecessary action,

The 'l‘ehs-fldar'Mardan/I(atlang/‘qakht-Bhal/'RUstam

‘

. Incharge Chiefr Ministur Com’p!'a!rgt Cell, Mardan w/r to his lourer,r.jln..:;{s'/zm7/CM/C,C(M),,dhr,en‘02.03.201 7@_“3”?’&@2

Deputy Commissioner
Mardan W

- —— e

4
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BEFORE THE COURT OF COMMISSIONER MARDAN DIVISION MARDAN

Khairil Amin , Ex. Patwari Distt Mardan................... N Apﬁellant

VERSUS

Deputy Commissioner, Mardan.................... Vreestaeersseennsasinns Respondent

SUBJECT: DEPARTMENTAL APPEAL ON BEHALF OF APPLICANT/APPEI,_LANT AGAINST

THE ORDER OF DEPUTY COMMISSIONER, MARDAN LETTER NO. 269.

T DA AL —L A L EEE AL T Y

79/16(6YDK/RA, DATED 02.02.2018 VIDE WHICH THE APPLICANT/APPELLANT

IS RENOVED FROM SERVICE FORTHWITH ILLEGALLY U/S 4(1),A (1IN OF THE
‘KPK CIVIL SERVANTS (E&D) RULES, 2011 '

Respected Sir.

Preliminary Objections:

The appellant has got no cause of action.
The appellant has not come to the court with clean hands.

The appellant has no locus Standi to file the appeatl. o A?T ‘
The appeal is bad for non-joinder and mis-joinder of necessary partics’ 5@3" g
This Hon’able Court has got no iurisdiction. M %
PARA WISE COMMENTS T 2

N ~ “UMher
‘ C : Rﬁ?ﬂe
REPLY ON FACTS: ’.?:‘.I.?I?-’Sf iangy o f.f {'ﬁ

it B
""‘“:‘.'F?.q.

ke Tihe e

The Deputy Secretary-11, Board of Revenue vide letter No. Rev~Vll/Mi‘ggf'érﬁl)/Pesh/6425~26,
dated 29.03.2017 forwarded a complaint submitted by Mr. Siyar Khan stating therein that he had
purchased landed property. measuring 02 Kanal- 11 Marla from Mst Rabia Bibi in Mauza Gumbat,
That thumb impression of the vendor was taken in oftice of the Tehsildar Mardan, the Patwari
(Khairul Amin) had received Rs. 62500/ as tax amount from him, but till that date neither the
mutation was attested in his name nor the amount was returned to him. ‘ :

(Complaint is Annex-A, letter of BoR is Annex-B)

As the letter referred to pointed out refund of Rs.62500/- to the complainant by the appellant,
which confirmed that he had receivec the money, hence further clarification was required so as to
ascertain whether there was any element of corruption in the matter or otherwise: the AAC-VI,
Mardan was asked vide this office letter No. 1440-41/52(Siyar)-DK/RA, dated 30.11.2017, that
the matter needed proper probe, therefore a comprehensive & speaking report may be submittec
into the matter so'that action may be taken accordingly. ( Letter No. 1440-41 is Annex-C)

Incorrect. The AAC-VI, Mardan'/lriquiry"Ofﬁcer vide No. 139, d'afvecj 28.12.2017 submitted his final.
report stating therein that Khair-Ul-Amin had received Rs. 62500/ from Mr. Siyar Khan
{Complainant), of which Rs.48000/- was tax. amount/mutation fee, whereas the Rs.14500/- was

illegal gratification which was returned to the complainant after filing the complaint. Likewise

another irregularity on the part of Patwari, as pointed out by the complainant, was that the
mutation s still pending as un-attested. The appellant also failed in performing his duties and

involved in corrupt practices and recommended that disciplinary action may be taken against him.
(Letter No. 139 is Annex-D}

Conssequently, vide this office letter No. 138-40/6(Khairul Amin)-DK/RA, dateéi_ 17.01.2018, he
was called for personal hearing on 23.01,2018, wherein he failed in rebutting the allegations
leveled against him, rather he “pleaded guilty” before the undersigned, and his confession was
conclusive proof-of his corrupt practices. Besides he did not bother to appear before the Inquiry
officer, therefore, the penalty of remhoval from service has been imposed upon him.

(Leeter No.138-40 is Annex-E). -

“Inview of above, the appellant has no ground to submit this appeal.

.! ! X "”'\D
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. Incorrect, the order is fully in accordance with law & rules hence it is maintainable.

.,

. Incorrect, As explained in rep y.to Para No 4 above, the ad]egaiions have fully been proved
against him, : ' '

Incorrect, he was conveyed al] the charges vide letter No 138-40/6(Khairul Amin)-DK/RA,
dated 17.01.2018. : :

. Incorrect. He has been proved guilty of corrupt practices..

2

In view of the above, the appeals appeared baseless; therefore, 1t is requested to be dismissed"

' ‘ in limine, ) : | M

[ Deputy Commlssmner
: Mardan (Respondent )\,/

Sram‘,r., B
| | , iy Tty g

casad s
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~ INTHE COURT oF COMMISSIONER MARDAN DIVISION, MARDAN,

i\j[ Khair Ul Ayam Patwari ‘ | Appellant
Versus A
Deputy Commissioner Mardan etc. . Respondents
Case No...........
Datc of institution: 19/02/2018

Date of Decision: ‘ 19/03/2018

DEPARTMENTAL APPEAL AGAINST THE_ORDERS DATED

02/02/2018 WHEREBY THE APPELLANT IS REMOVED FROM
SERVICE, ~ ' ‘

ORDER:-

: Through this appeal, the appellant hag challenged the impugned office orders dated
02/02/2018 passed by the Worthy Deputy Commissioner Mardan whereby the appellant s
removed from service. '

Brief facts of the case ere that one named Khair- U Amin ex-patwari was
lerminated by respondent (Deputy Commissioner Mardan) on the allegation that op the
complaint of on¢ Mr, Siar Khan r/o Ya: Hussain district Swabi against the said patwari had
reccived Rs.62500/- illegally for entering of the mutation, An enquiry was conducted by the
competent authority and the competent asthority appointed AAC-V] Mardan to probe into the
matter and report. The enquiry officer afier conducting the detaj] enquiry submitted the detail

and willfully not appearing before enquiry officer were established.

Arguments of behalf of co..neij heard and comments received from D.C Office
also perused. The counsel for petitioner contended that two reports has been submiticd by
enquiry officer and in the PA report the enquiry officer has recommended major penalty. Further

: ' Stated that the complainant has withdrawy hig complaint. No show cause or charge sheet has
been served on the applicant and no coda] formalitics were fulfilled,
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enquiry officer are ¢nough grounds to impose major penalty on the appellant. Further his 1two
other appcals pending in this court shows that the appellant has also beep given two minor
penalties of stoppage of increments and duwngrading of scales, in other enquiries shows that

L S

5 appellant is continuously involved i irregu’aritics and has not mended his ways. Hence ;
? of above reason and foy nding no meaningful irfegularities the appedl
i File be cons;i gned to record room aftepnecessary om
i SR )
Announced. ‘ ~Commissioner \
19/03/2018 EExaminar ! Befiler o Mardan Division, Mardan

Ty (Tq‘_f it
.

T RPTa




oo _ db/({f @fa]}d}/i’ibﬁfiﬂubfwy ;’}Jﬁf .
<;)///;g£4 gu‘ﬁu.alug@qu,.uhhsganuAsaaohif C)ff%4.3y¢§ﬁ
.W:le/’;é,/ LU“’U[@{JJI/:K»’/LW J ¢

..m’

e
P

‘:f;‘?":JLW”{/’«_.Lfc'_.:‘fLof/lc:_f/d:’b.zwuf/»fﬁbé()fulfdﬁfL(_F&J}Cc.»ﬂ’u»/u/r‘}ﬂ f:’/lﬂf 1

o ’% s
B ':dbjiffwﬂwuljjJKJ"(J)”JJ.’J’)JU/J[/KL)"J)‘&UJ’JI(PVDLW‘LBJJC",-L‘,U" Lf/J(MJ/VJLF/)' 17

-u/:ad,/.f“*ﬁ u.s"/vﬁdeﬂ}’f/lac.-wLn/u:)rbﬂu’*z//t'd:(%’c:rJé,.uw‘é.lﬂ‘
- Y N N"“‘» | s M 5 o o bl callSg 133

- e, UJJJSJJMJ: Ld.suu‘ru”spwws,muuml
| 0321-9882434 0321-9870175



A3

d

o ¥ - g

.
e

Vil N
v
",

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, 7

',' \mu

—dt

PESHAWAR

Service Appeal No: 516/2018

. Khairul Amin, Ex Patwari Distt Mardan.................f .................. Appellant

VERSUS

1. Commissioner Mardan- Division, Mardan.

2. Deputy Comm:ssnoner Mardan ............................ EITICP Respondents

SUBJECT: SERVICE APPEAL U/S 4 OF SERVICE TRIBUNAL ACT,1974. AGAINST

ORDER _DATED 19.03.2018 PASSED BY RESPONDENT NO.1 ON .

DEPARTMENTAL APPEAL DATED 12.02.2018 AND ORDER DATED

—02.02.2018 PASSED BY RESPONDENT NO.2, WHEREBY APPELLANT HAS
B8EEN REMOVED FROIVI SERVICE WHICH 1S ILLEGAL AGAINST LAW &
-ACTS

Respected Sir,

~ Joint Para-wise comments on behalf of Respondent No.1 and
Respondent No. 02 are as under:

Preliminary Oblectlons: .

1. The appellant has got no cause of action.
. The appellant has not'come to the court with clean hands.

. The appellant has no locus Standi to file the appeal.

2
3
4. The eppeal is bad for mis-joinder and non-joinder of necessary parties.
5. This Hon'ble Tribunal has got no jurisdiction. '

6

. The appeal is time-barred.

Reply on Facts:

1. The ‘Deputy Sécretary-1l, Board of Revenue vide _Iet‘t'er No. Rev-

ViI/Misc/CMD/Pesh/6425—26, ‘dated 29.03.2017 forwarded a complaint submitted by .

~ Mr. Siyar Khan stating therein that he had purchased landed property measuring 02
Kanal- 11 Marla from Mst Rabia Bibi in Mauza Gumbat. That thumbjmpression of.the
vendor was taken in office of the Tehsildar Marderr; the Patwari (Khairot Amin) had
received Rs. 62500/'-' as tax amount from him, but till th’af date neither the mutation
was attested in his name nor the amount was returned to him. -

(Complamt is AnneV-A {etter of BoR is Annex B)

2. As the letter referred to pointed out refund of Rse62500/— to the complamant by the

appellant, which confirmed that he had reccived the rnoney, -hence further clarification

&W
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was reduired so as to ascértair.{‘ V\;Hether there was any element of cdrruption in the
matter or otherwise; the AAC'TVI, Mardan was asked vide this office letter'No, 1440-
41/52(Siyar)-DK/RA, dated 3Q2.«1:1 2017, that the .ma‘t‘ter' needed proper probe, therefore
a comprehensive & speaking report may be submitted into the mattér so that action

may be taken accordingly. ( Letter No. 1440-41 is Annex-C)

The AAC-VI, Mardan/inquiry Officer vide No. 139, dated 28.12.2017 submitted his final
report stating therein that Khair-Ul-Amin had receivedr Rs. 62500/- from Mr. Siyar Khan
(Complainant), of whi'ch Rs.48000/- was tax amount/mutation fee, whereas the
Rs.14500/- was illegall gratification which was returned to the cofnplainant after filing the
complaint. Likewise, another irregulari{y on the part of Patwari, as pointed out by the
complainant, was that the mutation is still pending as un-attested. The appellant also
failed in performing his duties and invoived in corrupt practices and recommended that
disciplinary action may be taken against him. |

| . (Letter No. 139 is Annex-D)

In light of facts mentioned in Para No. 02 above, vide this office letter No. 138-
40/6(Khairul Amin)-DK/RA, dated 17.01.2018, the appellant was called for personal
hearing on 23.01.2018, wherein he failed in rebutting the allegations leveled against

~ him, rather he “pleaded guilty” before the undersigned, and his confession was

|
| conclusive proof of his corrupt practices. Besides he did not bother to appear before
the Inquiry officer, therefore, the penalty of removal from service has been imposed
-upon him. .
. (Letter No. 138-40 is Annex-E)
4. Pertains to record.
5. Said appeal was dismissed on merit.
6. -Incorrect. The orders referred to were passed after fulfilling all codal formalities, as
such same were legal. '
REPLY ON GROUNDS
A. Incorrect, the order is fully in accordance with law & rules, hence it is maintainable.
B. Incorrect. As explained in reply to Para No. 4 above, the allegations have fully been
proved against him.
C. Incorrect, he was conveyed all the charges vide tetter No. 138-40/6(Khairul Amin)-
DK/RA, dated 17.01:2018.
D. Incorrect. He has been proved guilty of corrupt practicés.
E. Incorrect.
F. Incorrect.




-
G. No Comments.
H. Incorrect.
[. Incorrect. Inquiry was conducted through Addl: Assistant Commissioner—VI, Mardan.
J. Incorrect, E& D rules are in vogue since 2011 and all the departments have practically
| 'adopted the same since ItS promulgation.
K. No Comments.
L. Incorrect. The matter was pr0perly mqurred into and opportunity of personal hearing
" was;given to the appellant
M. As above.
N. As replied in Para No 1 of reply on facts above.
0. Incorrect He has been given fuli opportumty to defend htmself
P. As replied in Para No. L above. '
~ Q. Incorrect, he was properly informed of disciplinary action against him.
R. Incorrect, the appeilant was removed on 02.02..2018 after a detailed'personal hearing. -
S. The complainant ~willfully evaded inquiry proceedings, whiich indicated that he had
~nothing to offer in his defense. Later, penalty was imposed after providing him full
opportunity.pf personal hearing. | | | »
T. No Comments.
U. As above.
V. No Comments.
W. As replied in to Para “J” above.

X.

Deputy Commissioner
Mardan (Rspndnt No. 2)

Forwavde X x A (f( KPK Sevvile,
?’o?f Véf‘h y:? f 'éé'fé— < Mardan Division Mardan

As replied to Para “J” above.

In view of the above, the appeal is baseless; therefore itis requested to be dismissed

N

s»"é a?F M
.W“\ .
l'n b“"“vQ 22 L‘-“wm/‘

Commissioner

(Rspndnt No.01)

iy ;g\m/"%&"&nm

Mardan
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GOVERNMENT OF KHYBER PAKHTUNKHWA,
L BOARD OF REVENUE,
REVENUE & ESTATE DEPA T?rNT

- No.Rev-VII/Misc/CMDPesh/_
Peshawar dated the ?_5;703/20 17,

The Deputy Comm:smoner, .
Mardan.

SUBJECT:- COI\'IPL;A[NT‘O'F SIYYAR KHAN.

Enclosed p!casc find herethh a copy of Chief Mmlstcr s Complamt
. Cell -Mardan letter No., 58/2017/CM/C, C{M) dated 02.03.2017 alongwith its
“enclosure on the subject notcd above with the request to take approprmte action as

¥ w per law/rules and also submit a detailed rcpor* within one week positively.

Deput) elary-1]

No. & date even,

' o
Copy forwarded to the Incharge Chict Minister's Complaint Cell,
Mardan with reference to his letter cited abcve

D
o Deputy éretury- i

DC OFFICE MARDAN
| Diary No:fop¢ 2 Dt 27/
~{aDc

~|poFr
A0
Supdt: |
 ~S/Steno

Reveuyu s VUL
it
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Annex ~C

. OFFICE QF THE
DEPUTY COMMISSIONER
. MARDAN
No. /440 =Yy 152(Slyar)-DK/RA
Dated Mardan the_20 141/2017 -

The Add! Assistant Commissicner-V1,

, B Mardan, |
% Subject:  * COMPLAINT OF SIYAR KHAN
i Lo - ' '
s Memo:. o |
‘ | This is with reference.to your repoit bearing No, 126, dated
f 17.11:2017 on the subject noted above. '
R ' '.
]l Te matter needs proper invcstigétion; thersfore you are directed 10
! i A send 2 speaking and comprehensive report into the fatler so that action may be '
} takén into the matter accordingly. .
| [
|
i &
Addl Dwput
Eadst No. & Date Even; '
,'1 T , 1 _T‘he Deputy Corr'mmi‘sl'éioincr, Mardan for infarmation
4 .
1 Addl Degy sdheher
. ) ;\‘)\,
N
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. OFFICE OF THE, _
ADDL: ASSISTANT COMMISSIONT,R-V]
. | .+ MARDAN © = .
‘ SN0 DATE®/ /%2017

1

The Additional Deputy Cormissioner S
Mardarn,, | :

Subject: Complaint of S.ivnr Khin

Memo: ' ‘ ‘ i
In compliance with the orders of worthy Deputy Commissioner Mardan on cartier

report bearing No-126 Dated 17-] 1-2017, both complainants as well ag Patwari Knair ul
were summoned for reinquiry in the matter, Complainant Sivar khan

Amin
atiended inquity proceeding
on 15-12-2017 He recorded his detail statement two pages which is enclased with the report for
kind pervsal and Patwari Khair ul Amin did not atiend 1he Iauin procecdings.

F'rom perusal of the statement of complainant Siyar Khan it's become clear thal
the Patwarl Khair ul:Amin had received Rs 62500/- from the complsinant which included Rs
48000/- as mutation fees and taxes and Rs 14500/ as their own lees illegal gratification which
were returned to the complainant after lodging compliant 10 the worthy Deputy Commissioner.
Secord irregularity on the pait of the Patwari pointed out by the complaint is that the Patwari
neither entered nor attested the mutation of the complainant. '

pe Find ings -
' From the above i's become clear that the Patwar has failed to perform his duty
and also involved in corruption which liable him to be proceedings against under. 2011,

' Report is submitted please. ~ * !

.
E\s?ﬁmr Khan - ' -
Addl Asgistant commissioner-V]
Mardan
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OFFICE OF THE
DEPUTY.COMMISSIONER
MARDAN
No. /3 &~ 4 /06(MunnnAnﬂnyDK/RA

Dated Mardan 'the_/_;Z/Ol/20,18~.,

Mr Khairul Amin, o
- Ex- Patwar| Halqa Gumbat.

~

A letter bearing No, Rev-VIl/M!sc/CMD/Pesh/6425-26, dated 29.03.2017 alongwith its

“enclosure received from the Deputy Secretary-]i, Board of Revenue; kpk, vide which a complaint
. submitted by Mr, Siyar Muhammad' R/0 Yar Hussain, Swabi was forwarded to this office for
| appropriate action, The complainant stated that he had purchased landed property measiiring 02
Kanal- 11 Marla from Mst Rabia Bibi in Mauza Gumbat and that thumb impression of the vendor

- was taken In office of the Tehsildar Mardan, That the Patwarl (Khajry) Amin) had received Rs,

" 62500/- as tax amount, but tii} tha_t date nelther the mutation was attested in his name nor did the

Vide letter No. 827-~30/52~Dl</RA, dated 14.04.207, the matter was entrusted o AAC-VI,

Mardan for fnquiry, who submitted Kig report vide No, 126, Dated 17.11.2017 Stating therein that
‘the complainant Mr., Syar Khan appeared before him and srarpd that the Parwari had returned the
amount Rs. 62500/- and requested for withdraws) of his caomplaint, hence, the InGuiry afficer
recommended for filing of the inquiry, -

As the refund of R$.62500/- confirmed that you had recolvad the neney iliegally and
further clarification was required so as to ascertaln whether thore wag any element of corruption
in the matter or otherwise, the AAC-VI, Mardan was asked vide thig office letrar No. 144(.
4‘1/52[Slyar)-DK/RA, dated 30.11.2017, that the matter needled proper probe, therefore g

comprehensive & speaking report may be submitted into the matter o thur action may he taken
accordingly, ’ :

& S The AAC-VI, Mardan vide No. 139, dated 28.12.2017submitted his repor stating therein
'Y Patwar {you) has received Rs. 62500/ from Mmr, Siyar Khan ((.‘omplainam) of which
(‘\goo‘,//' 5420002 was tax amount/mutation fee, whereas the Rs.14500/. was illegal gratification which

_ was- returned to the complainant after filing the complaint, Likewise another frregularity on rhe
part of Patwary, as pointed o\t by the complainant, was that the mutation Is still pending as un-

- attested. That the Patwari Khairul Amin failed In performing his dutleg and involved in carrupt

practices and recommended that disciplinary action may be taken against him.

" In the above backdrop, you appeared to be guilty of misconduct and COrTUpL practices by
recéiving illegal money from the complainant and failed in fulfiliing: your duties, which warrants
any of the penalty to be imposed upon YOU envisaged In rule 4 of (he Khyber Pakhtunkhwa revised

‘You are therefore directed to ‘appear before the Worthy Deputy Commissioner,
Mardan for personaj hearing on 23.01.2018 at 10:30 a.m,
Qsionnr

aceeding of perspna)

No & Date Even;
Copy forwarded.rol' ;
1 The Deputy Commissioner, Mardan forinformation plagss
¢ The Asststant Commissioner Mardan {0 remain present. during the pr
fearing as revenue expert please. '

AdR LR,
. \M‘rrrd:mb




' aesolvcd his 1ssuc and returned Rs, 62500/- 10 me.

e L ‘M Actdl: Assigtant eominissioner. VI

OFFICL OF THY, .
ADDIL: ASSISTANT COMMISSIONER-VI
MARDAN

NO 2 DATELD 22 nor .

Thc Deputy Commissiorier - -
Mardan

Memo:"

Refs:ence vour klnd or‘tlcc .eucl No.827- -30/82(Siyar

FDK/RA Dated 14-04.2017
on 'he sub;ect captured above

On the complaint of M. Siyar khan R/o Yar Hussain Districs %awqm against
Knawul Amin Pntwa )y that he received Rs. 62500/ illegally
enquuy W8S mﬁw to the undersigned to probed in (o the matier and report

" The under’mgncd issued summon to the
“The complaman: Mr,

for entering of the mutalion. An

partics far xu,mdmu o ther sipten wnis,

‘§1ym PIesent -in person and stated (ha: Patwari Halga Khairul Amin

and requested for withdrgwal of the applicalion
.wnhdut forther ‘action; ’

In View of the above complalnﬂnt st

atement the nquiry may be filed without
fu:theractin pleaqc o

Qatsar Khan

Mardan,

U"“iy f: A

.. ...-u.,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
L | TRIBUNAL, PESHAWAR

Inre: : o

S5.A.No.516/2018

Khair ul AMin Patwari..............ccccooooovecccne. Appellant -

_ VERSUS. |
Commissioner Mardan, District Mardan and another

.;Respondents

RE]OINDER.ON BEHALF OF THE APPELLANT
Sir,
PRELIMINARY OBJECTION

That all the preliminary objections are incorrect,
“misconceived, denied., | |

ON FACTS

1. That Para-1 of appeal is correct and that of reply is

incorrect, hence denied.

2.  That Para-2 of appeal is correct and that of reply is

~ incorrect, hence denied.

3. That Para-3 of appeal is correct and that of reply is

~ incorrect, hence denied.

4. That Para-4 of the appeal is admitted as written as

pertains to record.




5. That Para-5 of the ',apbeal is .correét, however,
‘ respondehts’ para that dismissed on merits inCorréc_t,

hence denied.

6.  That Para-6 of the appeal is correct and that of reply is
ihcérrect, hence denied. Moreover, paras have not
been replied. as correct or incorrect and no specific

denial so no para-wise comments in true sense.

GROUNDS

- All the grounds (A to X) 6f the appeal are correct and |

f.,thosAe of reply are incorrect, hence denied. 'Moreover;
e};-pa'lrfe action/ ihquiry is élways a weak type of

- Inquiry and needs to be on merit. There is no evidence,
‘no 'service of summon on appellant for ihquiry .and
personal hearing by D.C Mardan, which too is not

_meaningful can’t replace inquiry procedure/ findings‘.’

PRAYER S | -

UL LS
ppellant
Through

Amyjid ((VIdxdan)
Advoca | .
Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and declare as per information

- furnished by my client that the -contents of the accompanying
Rejoinder are true and correct and nothing has been.
. concealed from this Hon’ble Court. '




