24. Dr Muh

25. Dr Yazal Sub

28, Dr Noor Mulmmm.xd

' Creishsini
XN Sty 7ot /h W

\ .
mmad Ayub Khan S/0 Badshah GuiMO - B I
o L Lo
.s . “ :" ] rl . ’If“'.
]

SHS Mohmand Agency.
bhan S/Q Ghulam Nab: MO THQH 'f o . &

Samar Bagh Lower Dir.
S/I0. Muhamnmd

26. Dr ‘\duhammad Shah Rawan

Alamzeb AHQH Khar Bajaur Agency-
27. Dr Muhammad Tariq SIO Wazir Jang MO SHS
Bajaur. . ’ ' o .
S/0 Ahmad Saced MOAIIQI ’ ' ‘ el

. L : R

Bajaur.
29, Dr Muh'uumad Kanm S/O: S'\adullah Khan MO ,

AHQH Bajaur.. -
30, Dr Aziz ur Rehman g/O Shah Tareen MO AIIQH o k )
. -

‘Bajaur Apency.
31. Dr Gul Rashid S S/O Muhmnmad G

. North Wqziristan Agency-
}2 DriNajk Am al SIO Milawar Khan MO BHU Bora

‘ hel North) Wazmstan Agency. -
A3, Br Khurshecdg lam SIO Jan Akbar MO AHQH
Mmm Shah.
.>4 Dr Pir Muhammad Khan §/0 Malik Hazral MO SHS : L
Miran Shah. : LT o
35 Dr Badshal\ .

% Shahi”
36. Dr \Auhammad']affar SIO Sakhi S

" Miran Shal. -
57, DrMir Qadir § /O Amin Gul MO AHQH Miran Shh. ‘
38. Dr Kaleem Ghulam S/O Faqecs Ghulam MO SHS ' _ i
" Miran Shah. SR L
39. Dr Alif Khan 3/0 Sajjen Khan MO CH Kalaya - o AR
Orakzal. o
40. Dr Jeh:mzeb l\han S/IO lnaymuuah MO cu S.\m m.\
an ..hah MO BHU Kasha S,

Orakzai,
LACH B i

i MO bHU Nglasi

SIO Muhamlmd jan MO SHS Miran .

ardar MO AHQH.
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4y, Dr Sooral A

LY (V14 ‘(4"1,
AP
L Or bzt PARISMLE HEASE AR THT}
Channany Pajaur. -
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Petitioners

s

YERSUS
Govcmmc atof NWFP through Chief Secretary NV{FP;

1.
ot Peshawar.
9. Sccretary 0 Govemmcm of NWFP Health Department.
- 5. Secretary Establishment Department NWFP.
NWFP, Peshawat.

ith Department N

chlth Scmccs NWFP, Peshawai

Respondents

4. Sccrelarv Hea
5. Duc*lor Gmcm\
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- Judgment Sheet

IN THE pESHAWAR HIGH COURT: viasm;w AR
Jumcunnnmmmnm o A
. Wnt Petmon No. 1510 of2607. R - \ : ;
) .JUD(,MENT. A
S v
/e ?r( vercals ‘I\ :

Dntc of hcarmg.... . § 8—11-2008. sevesssarre
L .ﬂ‘é //7/*""’/ walt |
. SV
o
*t
4

v : l'gl‘mmu.rs (Dr Ru\s.\nuua\\ and olhcrs) v r/ .
y o ‘R'c‘si'iond.c'nl@&( A Dasd ﬂjs &(M.}"'ﬁ I"t{' &(/%/{/tz’f Dﬂ '
. ;‘?‘lv ' o . D g7 it |
B W e B fledR Buegletal |

. D&"f)
J.- ’llns smglc X 0\-//@?/&(‘,

. {AN,
a\so decide the fonowmg connected wnt S

::-’Apgtitign:si- N S
O writ Petition No. 1509/07: T

. pr.AzizKnan and others

Versus c

. Govemmcm of NWFP and Ot\mrs;, '
petition No. 1059707, '

Loy Wi
Moha mmad '(hahd and another - , .
kat | y

.
[

p e s s

:p through gegrelary FAN

it Petition No- 1742007, ani , |

(iit) W
Dr. Mumtaznussmn and anothes B

ion No 7.’59/08

S (w) Writ petit
Ahmand and others

"..:,";. . . ! . :
it ',L .  Dr.Mansors
= : Versus.

B
' | ‘ : Gov;mmcntofNWTP

and others;

i
i
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\Writ Petition No. 1741/07,
Dr. All Muhamm:}d,and others
* - Versus ‘

Government of NWFP and others;

VI ) \Writ Petition No. 1721/07,
. Dr. Tchmina Jalil '
Yersus g .

Govcmment of NW}?c .nd others;

(wl) ert Pctlt
Dr. Muslafa and others

Vcrsus
crﬁmcnt of NWEP and others;
on No. 1842/07,

ion No. 1677/07

f-.

5.

Gov

(\'m) SWrit Pcuu
Dr Muhamm.xdjawad

Vcrsus

E s inyémmcnt OYNWFF{ and others;

Sy - (1x) WntPctmonNd 1846/07
1o " Dr.Farkhanda Jabees
; Versus,

R | Govcmmcm of NWYP and othcrs, '

.

.
-

(x) Wnt Pclmon No. 208810_7,

3 Dr. Hamdullah
Versus .

Government of I\WFP and others; .

.

(xi) Writ petition No. 1682/07
Dr. Shah Wali Kh'm o
Vurw
WEP ‘:md others; :

Government 0 [ N
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(xiv) Writ petition No- 460/08,

7 Abdur, {gashid \’1}\:\1‘i\\:\c'\st

-

(xv) Wari.tlei’cnuon No
Lk Aurangzed
Versus L
Govémfriér'u,of NWFP and others;

AT Tauscc".' Atndr
, Versus
Gov,cmrricﬁt of NWFP and owhers:
. - H . (% . . . . .
)‘ '. ; ) ‘ . ‘ R A % .

i

o
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ﬂ-ec..usclul;mu,a. quc..uons of law ha’vmg decisive forit wie involved n @

~ali these priitions.

]
]
v
¥

) N
2. Before taking for discussion thc law pomls involved hereit, s

urmg hcmng in tho casc ot' l)r

.- deemed p.opcr to mcnuon hcrc that d
Government of NWFI' 'md othu «_l

S. Chlcf Secrets

'Farmqn'lllnh v

EXY

(Cwﬂ Apoeal No. 504/29Q8) pefore thc‘ H’onburablc Suprc.mc Court th
i ; & ':'°d kddmonal Advocate Gcneral NWFP madc a slatcmcnt thid
’ ' Wit Pctit'xdn No. 1510/2007 (the present one) mvolvmg smul,.r
‘.;u,a lions of law was pcndmg before this Court, thus, made 2 prayu thai
:A;’ﬂ. 2 ruh. of propncty thc abovc le Appca\ No. 504/2008) shau ve .
‘ kepl pchdmg 50° that lhb 1b1d Wm Pctmon No 15 ) 0/?007 (of the pr‘cgcm _

petitioncr) 15 dtsposcd of .md the Apcx Court was | ipased to ovder
r uf t\ns (‘oun was direeted o placc the said

1:10/20()7 before thc Honounb\c (.,hlcf Justi;;c fox'

et T

according\y 11\; Rq,tsn A

U Writ Pu\mon No
After rcccxpt of t‘nc said ordcr, ;hc 1-‘0nou.ub\c.

i . cxpcdmous dtsposa\
cascs for carly d‘xsposal.

d hmng of all these

~ Chief Justice d'\rgc\c

ypprepuoagpen et b o

3 ' Today _preliminary arﬂuments were hcaxd dnd because 2

-

e —

Saved

-

PRt

judgmcms o se of T‘v{sss Shagufta

£ this Court delwcrcd m the case

: 'md others ¥ vS. Govérnr‘nent of N WE L Wit Pctition M. 17 1720006
‘ dcudcd on 11 9 ’2.00'7 'md the other given in the case® of Mst __" aveed
‘ . | \’onsaf, pST and 21 othiers vs. E.D 0 '\.*d uthg_,_ Writ "“t u\)ll no.
. "-1648/0’) dated 74.9.2008 was g.Lcd at the Bar, \ .\;llblu Lh pﬂmo-\
‘ . ..nm... o fu 1\7.

above Coniicsicd W “L.LU\)I_I: wer
_ 3
2

onot0 alomb with the
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t hc..rmg e \camed Addmona\ Advocate General and the. lcamad
tmg the pctmoners in the above petitions agrccd that-
the 1\‘-;)cx.

counscls \cprescn
o* e d\recuons g’wcn by

'Ict all-be dccxded today becausc
.+ Court and with thc conscm of the 1ea.med Add\t\ona\ Advocate Gene! 31
the para—msc commcnts ﬁ\ed in this pctition were trcated as comn AN
in alt the 'c.\mo.vc writ petitions becausc:ihe did not want ¢ add any U.f-.né
mc alrzady submmed comments m this case- The jearned couriszis

r {he break.

addrcss thc C.ourt afte . 2T

" were direered to

5 hcard and avm\ablc rccordldocumcn'ts anncxcd w uh

s wcrc pcrused and the adm

4. :‘Ai;gumsm
in all, thcsc

\ | ! |
N \hc smd pctmon itted position

clitions \Wwere

| lhc petitioners in these P ‘

et i
P .
. o o T

i
) 1
; \‘l ca;us on- factua\ sxdc is that al
i} o nitially appointed - contract pasis by e dcpanmcmal :
J; } hcadm‘departmcntal sclection commmccs and their a@poin&ncntg W ere
o . .. . o
:1 | duly notiﬁc‘d by the Govcmmcnt. .
t ;',:..:‘ - Som.c of the petitioncrs wcrc'_appomtcd way b.\ck in 1995, hers
i | / S wncwudlcxlc\:: \ {rotin HMe .
i. r ‘\ f t he lcompctcnt | ‘
- i ! dcpanmcma\ aulhéfrity The \.ast on gome’ Cascs was
ases, Whe last. nouﬁc.mo as \VE;’c

ile in cther ©

i . l:‘ W "-._a‘ \ssued m the yc.;r 2004 whi

: , ‘i . issued in the year 2007. Thus u C 1carﬁcd- Add'\tional Advqcatc Gcndm al <. :

i " | _did not dispute | that the presen” :'pct:;}'\om':_rs were. holding posts 0 the .' L

J ‘,', . : ‘\ Health and othc% dcpartmems as employees app;)\ntcd on éomr-~-.,. basis .
: S i o - ' I

& NWFEFP Cw\l gervants (Amcﬁdmcm) Act ax) of 2.05 came

when the




S - o
o -force on 23" July, 2005. H'c also di

’notiﬁcmion of the Act m the extra ordmarv i

(he petitioncrs were sti\l kep

departments, c\tcndmg th

different nouﬁcatlons 1ssucd

fact that the pcuuoncrs in uus writ

. connccted writ pcuuon

respective posts at th

005 came into effect.

“(Amendment) Act (IX) 2

. 6. 'I'he lcamc‘ Acounscl for- the

) raised !t

hc followzng pomt

follows:- e ,:. o .

VS, Governm ent 0

concluswely decxded
Thus 2 subsequ
from the, onc alrcady

that admmcdly thc
. contract employecs
were serving 1
Amendment Act

view of the amcndmcm< in

Civil Scrvams Act

. gection (2) of Section 2
of all’ the ‘pCtll.lom..la i

- contract services
regularize
irrational con
refused to regulari
void and coram

id not‘conlrovcri lhat a

t as contract unployc,c
¢ tcnurc of their contr

from time 10 nmc Thu

s, "WCIC contract ;cmplo

c umc when the

petitioners, in wl

s of law which, ma

iven in Writ Petition N

ent D.B. ¢annot h

pem\oncrs

fler the
azcttc of N. W E.P., somt, of

s by melr rcspccuvc
act (.mploymcm ndu
s, itis an cstabhsncc-.
pu.\mon and .111 those in the

yccs workmg, on um‘

NWIP Civil S(.rv' ants

oge petitions.

y be sutnmed up. &

nd others,
0. 1731/2006 dated 11.9. 2007 had

all the law points involved hercii.
old a dxfferent opm.on

[ ‘

i ey COurt in thctcase of MISS Shagut‘ta Sayed and othr
' ¥ of N.W.F.P vide Judgmc.r'.. ‘

formcd

in all thcsc pcut
Government of

under the
dcpanmcnts

different

ax) of 2005 came into:
19 of thc NWFP

gih of sub- .
005 the

n,o facto stood

n'oducud in |
973 on the strgn

XV!’l Of 1
mcit, X

2 of the Amend

s, puting uu

ze thelr s¢

non judice;,

jons Were
NWFP and
when 1hc




v (’w)

.

conte
s bid

that

. - The jeame

ations,with te

all thcsc' petitioncts wer
rescribe
and. .
etitions. W28 exiended
they €d. =¥ the pencfit
Act (1(X) 20035 an o

arized 580

+ the
aich

oW
15713,

d ’j’,kad'uional ,Aglvoca\c General, aised fold
gal proposit'\ons iavolved . hich

N

gard ',t'q the le

cfiy cited below:- ,, )




role

stress on the

sam«. for dis

in determining the. ch

Undcr the provis!

ct 1973 cw:l st:tw

.2005.
53 17 ;9

.
A

|
‘\,

-c_mp

contmg

25 oftheNWFP C

has confcm:d powu

The les

provision of subscction (2

loyed on contract,

" authorized by . hu

10. " The pled

- amendment n "

8

dvocau. Gcnua\ has taid considcmblc,

have 10 takc up the

amcd Additional A

amended rule (4) ibid, thcrr;:fo;c, we
hs il has incisive and deeisive
!

hc

cussion in the first inst;\ucc

g\b\luy of all thes pc.uuoncr:.-undcr t

(1x)
i

) of Section Z of the Amcndment Act

isfon to Section 2 (1) ®) of NWEP Civil Servants
¢d and under clause (1), those

arged basxs or thosc paid from

ant has bcm defin

or on work ch

fuded from thie said definition. Sumlarly Section

(NWFP Act No. XV

¢ or any perseit.

cncxes are GXC
1 of 1973),

m\ Sewant Act
r of the Provinc

50N xhc Governo
sons- on comract basis. The sanx is

n o .\ppomt perse

ent of pcrsons on contract ctc. b
by the Governor in. -t

authorized OY
4 conditions as hc maay

n contract ‘basis, oF

o Appomtm
Govcmor or any person
on such terms an

‘pehalf may,
spccxfy in each casé, appomt persons ©
on work charged pasis Of who are’ .paid‘ out

contmocncxes. .

Provided that all such cmployu.s who weit working
mmediately pefore ~ 1€

t shan continue 0 be 50

and condulons on whlch un.y

cmploycd on
were appomted

i 6f the lédrncd Add:- -.mal Advocatc Ccm 1 Lhat duc to
NWF?_. Pubh

c Servwc Co

rule-4 of the

~
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C

o c~’phcn pr ovnston
. l\ W.E. P.. Cm

L contract bfxsxs.,

1

e AT

Lo ud

y 'honty \mdcr deleg

‘d'.mlcr cont

(1) 0 (m) th

1983, in 2002, the appomtmcnts of pcrsohé .q'ri

cn brought within the fold of NW
aA.

ons) Ru}es
rP de\ic

basxs nas \lso bc
cly untenablc in 1aw bcczmsc ﬁrsﬂy the

mmxsswn is absolu

tante clause and it has clariﬁcd in c_la\isqs
shall be : outsidc the purview of "th_c‘

amed a non obs

at ccrta‘m posts
om.msston Evcn ifitis construcd in the way, hé 1c:ifncd Add}tionﬁal '
wocwc Gcncral dcsxrcs, it would con\lc in confhct with the cicaf ;qid
s of subsccnon ) of Sccnon 2 and Secction 25 of lhc~
enb o pul‘bonb on

73 wherein appomuw

il Scrvant Act 19
éut of the pur

view of Provincml public

has~bcen takcn
Scwnce Comtmsswn bcmg not rcgular cml scrvams and the. Goverijor -
or a pcrson authonzcd by hxm m ‘this beialf sha\l be thc authority for

appomtmcnt o’s persons on contract basis.”

rmctplc with regard t0 the .imcrprctatiqrif of

s an ironclad P
z it whcn any rulc/rcgulanon or exccutive order madclpasscd by

alc.d powcrs of e ¢s in conﬂic;

b\"tu\
gislation com

1 ln. vmd 0 \ha-

Cany QY
Wity .\m, Swuatute madc by the 'Lcl,\s\amrc,‘xhcn it shal
he, pmunl Gratute which ,h.m lm\p

’cm cny. wd ghall .give w‘xy to \
ovemdxm, and supcnmposmg cftcu (in the  cuse oi‘ G,‘s‘l'RON
: OVI OF, .MC;TA“-

Apu\ Court that rights

e takch away t\uoug,h &.xucuuvc'ordcr o

\m. c:umot b
Lot "dclcgauon 0

l. uv VVJ

cremed by a St;u
f rulc mnkmg powe'rs is;’

rule making :mlhoru -
S :md purposes of R

arry out and-ac h'u;vé the object

. always aimed at 10 ©
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L Act of 1cg\slamrc. Thus a m\c mdkmg authomycannot cract a rule 10 '

ovcmdc or rcndcr the main Statut¢ mu.ffcctwu. Therefore, the view of

B thc 1eamed Addmonal Advocatc General bc'mg based on mssconwptm_n, '

l

Ao

! carmot prcvml Amendcd rule (@) evcn 1f construed the othcr way as was .
i

‘; L with the main

suggcstcd, is ,ultra vires bcmg in dll’CCt 'qlashlg;onﬂic

il Statutc; Section 26; of the NWFP Cwﬁ Sepvants Act 1973 alsc; clcail'y -

explains the abovc posxtxon which adm’xts o{no doubt nor it suffcrs‘ from

LY

o . any amblgmty 1o be dcbatcd upon
:‘ '“ t| 5] . .l" .. . - !, ’
\ 12, Under thc provxslon of Section 26 of the NWFF Civil Servani-
\ Act, 1973, Provmcml Govit ‘mcnt (nrough.  differes
i s ‘ . . . .
‘{, : _}}o;\ﬁca\ions!ordcrsfcucu\aré has authomcd the :s:lxxxixxislrati\~
Lo o scgr_c\aticsmcads of the auachcd d«.pnrtmr'ms as compctwl . wihority-fo
. and the tablc gwcn thc'. s

df pcrsons on contract basis

‘ [ ,undcr;'was'not contcsu.d by lhc lcamcd coq‘nscl for thc Govcmmcm.
- : . b,
] . ] .

S e The posts which the petitioners “are/were holding “on comr..,l

r'éscriﬁcd’ manner by the ’comp

' ._bas.ii’s, were auly advertised, in the P
authority, (e pctiuoncrs apphed for thc same, they appcarcd bn..for(. the

' mi Authomy in duc, combu .md

"“Scl'cction Commiuees/ Dcpartmcmal hives

'nlchu:w..

succ;ssfu\ly undergonc e tests and 1

t on conttact bams. Thcu' comractua\ st mcz.

[ R .
P L merits bu
% . .
f S i rcﬁcx\'cd from time to Hme and they retained the s.ud posls u\\ lhu t.
» ' Lt . .
§ vhcn thc NWEP Civil Scrvams (Anwndmmu) Act (1X) LUUS came it
g -1, force on 23 suly, '2005
i‘z‘ "\‘ . * . . }

H
5

cu;.‘;t -

thus, wcm»‘sc\cc\cd un

5 \VLIL conc.\su.tu'\_v;

'
I3
o
Iy



G




.L\c,

-4 To understand” the relevant provisions i.c. ' subscction @) or )

Scetion 2 of the Amendment Act (IX), the $ame is reproduced below:-

“Subscetion (2). A person though sclected for appointment ia

. the prescribed manner to a service or post on or after the fstiay
of “luly, 2001, till the commencement of the siid Act but
appointed on. contract basis,. shall, with cffcct - from the
commencement of the said Act, be deemed to have been

" appointed on a regular basis. Ail such persons and the persons
appointed on regular basis to a service or post in the prescribed
manner after the commencement 'of the said Act.shall, for all.
intents and purposes be civil servant, except for the purpase of

. pension or gratuity. Such a civil ~ervant shall, in licu of pension
-+, Tand:gratuity, be entiiled 1o rezcive such amount contributed! Ly )
. t" - him towaids {he contributory provident fund, ‘along with the.
¢ contrib‘h.;t_ions made by Govermment to his account in the .id \
. . fund, in the prescribed manner.”
. : % .'l

- 15. Th

,_c‘:)nccivablé',’ }hfcrcforc, leave nothing in doubt with regard to :he

~rmih -

.- = ‘regularization of contractual services of the petitioners. The deemiing -~ . .
‘phirase used therein has put a seal cf endorsement on this view. Second . - -

.
B

~pari of the above provision has almost conclusively determined the

- matier in controversy because the two terms used lhercin i.e. “all sieh

(X .
+

‘ . . 0 . P . .
persons and the persons appointed on regular basis 1o a service or

:post in the prescribed manner” clearly lays down that the employees - -

ion contract basis now regularized and. thosc appointed on regular b s

I

i :.--;;"('through Public Service Commission) for all izilenls_ and® purpose:

civil servant except for the purposes of pension and gratuity. A clear “ae

" of demarcation has:becn drawn by the legislature between thic two

" categories of civil scrvants, the onc who are taken on contract basis but

rcgulaxizcd through the above provision and those appointed on regular

N

I
i!
E .
i
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basis through the Public bcrvxcc Comnusslon both h.wc bt.cn rcluu.d 10
Iﬁ .
with clear intents bu; for .the purpo:.t.s of pt.nmon.uy b(,ncl'lls lf e

: Icgtslalulc intention was that only thos«. persons .1ppmnlul on rqbulaa

. ¥

- . - I
basis shall be dcemed to be a civil sc:rvam, ihen it w. ald have neser
. : . L '

employcd the words all such persons which has direct 'ncxus.witli he

T pcutloncrs. Thus the view of the learncd counbt,l for the Govcmmu:'.' is

absolutcly 1mspiaccd and untenable in law

16. A bare look at thc h1story of legislation on this subject in thc vast

further rcmt‘orccd the abovc view that the pctmoncrs services have agen
ST

. duly regulanzcd by the lcglslature and nothmg has bccn left fo lhc

.

cxccuuvc to: notxfy their names in ‘the official ;,azcttc or to pass dny

v

u-.cut*‘vc ordcr ln th\s regard the NWFP Adhoc Civil Scrva.ns |

| H

o p10v1so was added to Scctlon 3 thcrcof to thc. [ollowmg., (..fcct -

o

' "‘Prowded that——

() the services ot' ‘'such civil servants
- shall be deemed to have been
rcgulanzcd under this Act only on the
publication of their namcs in the
official Gazcttc

In the NWI“P Employccs on contract bams

"(R’cgularization of Scrvxccs) Act Vill of 1989, S 4is cdached in

the followmg words -

“S. chulatlon of services of ccrtam le
chvants. ) Notwuhslandmg anythm;, ;
- any law fof the time being in

lom, any Civil Scrv.ml who is-or has been -

‘

< (chulanzanon of Serv1ces) Act—ll of 1987 is' much relwant wh< reina’

4
’ .
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8 appomtcd or deemed 1o have been appointed 3
: : ‘against any post in any Government
Departmcnt under Scction 3 of this Act shall

“'pe decmed to have been regularly appomtcd

‘from the datc of his continuous officiation,
'Sub]ect to eligibility, “according to the

, service rules appllca‘olc 1o the post, verified

Lo . by the .\dmxmslmtwu Qccrclary of the

L . department cc_mccmcd

. Py
e = e -

1‘7 Again thc same langu'\gc. was used in Scclion 4 of the NW[’
j _.ﬁmployccs on contrqct ‘basxs (Rc;,ularu.auon of Suvxcw) (}'\ mendmer

Aokl of 1990 S X o

v

<

‘ 18’.' The rclcvam provnslon of the Act 1X), 2005 has 'bccn.worcfi:d

almost m a totally dlffcn.nt 1m1guuge whercm nolhmg has bccn lcft for
. hc ad'mmsu'.nwc sccrclancs e . heads. of the alwchcd

B dcpartxmnt/compctcnt authonncs to issue nouﬁcatxon thh rcgard to znc

cnulanzmon of servlces of contract bmployces bccause the Obj(,ct has

o baen c“carly accomphshed through the plainty undcrstandablc words

, s\o"d rmularxzcd on coming into forcc of the Act under discussion and
au:mcc of nonﬁcatlon/exécutivc order in this regerd would be crly @

:. formamy for thc dcpartmcmal hca‘ds/adnmm\r.m. s«wruarws Yhus

b e approdch them for : csuance of such order/notification.

e

B

used in s 2(2) of the Act (IX) 2005 ©On this analogy all the petitibnérs _

. au'.horilics were under statutory obh;,auon o G wihat g c.:quircd sy the -

law-to do and the petitioners were not'rcqutrcd undcr the sand prdyimo‘n B




| sta;utory law and Lhe latest shall ovemdc tln. s.nnc for all purpoacs and )

s

made frdm'limi: lo time by the l’rc‘)vincia‘l Asscmbly lcad one .lo a
. :(lcﬁhil;z CO)lC}llSiO;\ \'vh‘ich shall go without ;.my fear of rebuttul .l_ha‘xt-"lhc L i : ‘
' i)ctitioncrs' cannl'a;:miai"s.exh'viccs were d‘uiijf regularized and the pthc"

“prescribed nla‘nllcx"" 50 used in thé. former and for those  who are
regularly appomted (rcpeatcd) would lead to an mfcrcncc that the Ac,t .
(I}\) has drawn a clear d:stmct:on bctv cen the petitioners and lho:.c. who
are .sppomtcd on regular basis otherw,sc there was no nced to xm.nuon

5
e

both lku. c.xtcgoncs of cmployccs ta; gcd with the words “prescribed

m.;.;.u.r” Thus ‘the xmprcssxon gwcn by the lc.mu.d counsel for the

Gou.mmcnt is absolute'ly fallacxous and uu.,s not bl&lld to rcason. As

alrcady dlscusscd in thc carhcr para Ahe: appomtmuu of employees on
M

i contractual basis havc bccn 12 kcn away from the puw CwW an. .;omam of

ol

v ——aan S

NWFP Pubilc Scrvxcc'.Con mxsswn and {'or such appomtmcms, thg: B ‘

J‘

above statutory provlslon ha aulhonzcd thc Governor of the. Provmcc

...—'—c-nl—'»o-—o--w

, tof those authonzcd/appomtod by him to be 1hc competent authorities for o : W
? 'a‘ppomtmcnt of contract cmployecs. Thcrefore, if the amended rule-4 Qf o -
al : L a
' lhc NWFP Public Service Commumon (FFuncticns) Rulcs 1983 1% ' oy

éonstrucd in thc way adoptud by tlic smd counsel, then in that case the

Tulc can bc hc.ld to bc ultra vires bccau‘ac 1l ha:. bu,n '*amcd/ issucd by

J‘T"- mtv..nls .md purposcs musl rt.mam subordumlu and aul,x rvu.m to a}.c '

i
1

imcn_tiqns.




e

.t reg

'rcgularly appomted cmployecs are- thus placed under the domam of two '

e

dxffcrcnt authormcs i.e. thc Govcmor or’ pcrsons authonz.c.d by lum an

;ﬁlc Provmc1al Pubhc Scrvxcc Comunission. Thus thc statutOry law ha‘

i-prowdcd two dlffcrcnt channcls for appoumm.ut of the’ above tw :

.

5 catcgonc' of cmployccs lIcncc., thc al ~istment of contiact cmplo:/cc..

'by the authonucs/dcpartmcntal h«.ad.,/st.lcouon c'om.nitlccs cte

-..1uthorucd by thc Govcrnor is an appomlmcnt m thc “prescr:bc\,

nnnncr and snmlimly for regular appom “ment of CIVll scrvants throug;;

v -

. Public S"rv:cc Cmumlssmn to a post in cnvt[ service of the Province i -

_another modc of ppomtment in the “prc'scnbcd manner” Both th

.matters/channcls ori no yardsnck or legal bas:s can be mtermmglecl for

hc puxposc of holdmg the contrary view because both have been placea
H

by the statutory law polcs apart Both the auth-,ntxcs i.c. the one

authonzed/appomted by the fi’rovmclal Govemmcnt ,md thc Provmcm..

]
.

I
"1: 3 secret
. )

LI
3 “prescnbed manncr

subsecuon (2) of Secnon 2 of the Act (IX) 2005 are undoubtedx s

aries m thc manncr prescnbed )y the statutory law i.e. .n tlm. :

Therefore, thc petmoners on thc strcngth of i

-:ienmled to rcgulanzauon of thexr services and they havc bccn du.;._ '

ulamcd under thc above provnsxon of lew and no cxecutive authont) N

B
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) cannot bc blamcd for thg. macuon Ofth(. foxmu

16

: w:thm the Provmce has been I6ft with any powcrs or ..\ul.xomy to undo

' . what is mt\.rdcd by ‘the lcglslaturc. Thc, “have no role to play m the '

‘matter except to delermine the inter se scmorlty of such conLractual'~

-

: E', Supremc Court ha&. consxstcntly hcld that a subscqucnt Division Ben b

e Apﬂ*)~ Com is rclxcd upon

cmployecs/thc pc.nllonors on the strcngth of lcngth of their scrvncc. ﬁ

21 The above discussion and findings 'would also answer the
points 'rai'scd by the learned Additional Advocate General shown as iy

b and (i) bcc:msc it is a century old prihciplc of law that no estoppel shall

opcrau. agamst a Stz}tutc which aspect is otherwisc not cstabhshcd i

view of' the adrmttcd facts on record. Government and the Authormus
concerned can be hcld rcsponslblc in llus rq,ard for not complying with

the u.quucnm.nts of'tllc /\mcndnu.nl Act (IX) 2005 }md the pculmncr:;

)

22. Thts Bcnch cannot form a diffcre,nt opinion on the 'aw point from

t.he one wmch hab alrcady been . enuncxated by. the former Dw:sxcn

..

‘ Bench of thxs COL‘II‘I in- thc ca:hcr cxtcd two cases as the Honowab.

cannot differ with the Opnmon -of the carlicr Bcnch on the same pomt 8!
law and in case 1t mshcs to do so, it may ask the Chief Justice -0
cons‘ulum a 1argcr Bench or to leave thc matter for the dccxsxon of v
llonom.\blb Suprcmc Court On this pomt thc followmg casc law of t:.

3

'(a) ‘, Thc Provmce of F"lSt P'\kwhn vs. Dr.Azizul Isfam
- (PLD 1963 Supr(.me Court 296 at page-308);

;'(b) "l‘hc Province of ]Cnst Pakxst.m vs Slralul I—-uq'j'

©o . Patwari . :
.(PLD 1966 Suprcmc Court 854 at | ,09-9‘.0)




pro

i0 \,‘\/

casc of Sidheswar Gangulv vs. St'\te of Weqt Bcnj;__l (PLJ L L

:1958 Suprcmc Court (Indm) 337). h o ' - : 1 i

‘2'3".' Durn-'lg thc c'oursc of hcaring, thc Court was mformcd that” | ,’
amongst ti1le pentxoncrs many havc appcarcd in the ,sqrccmn;._;. -
lcs\/mtcrwcw hcld by thc NWI'P Pubhc Scrv1cc commxss:on for tin '
posts thcy are holdmg and havc rcmamcd succussful but cbuid Vit o

samc

-

sepal
[RI |
oyl

‘o

.© ‘Multiline Associates vs. Ardeshir Cowasjee ang,,
-gthers , o oo
(199sscmn423), . | TR . L

.) . . 0 T '

' Haii Al Khan :md Compan Abbottabad vs. M/s
Allied Bank of Pakistan Limited T

(PLD 1995 Supretre Court 362) IR o o
ourt of India i1:1.' thc S t

(@

and thc othcr view held by the Suprcmc C

bc appointed cxther for 1nsufﬁc1cnt zonal quota scats or othcr rcasw .

This assertion was not controvcrtcd/dlslogcd by the lcm ncd Addmonm

Advocatc Gcneral at the Bar.
24 Thc Count has yonc through the commcnts and 1hc 0-er

nts annexed therewith and there is nothing on rccord to 8w

. documc
that mc pcuuoncrs gt any stagc were found mcfﬁcwnt or %'t Co
B Y
. o
in ofl'u,c -almost ma)onty of te H

COM:; ™ ncd against by their supcrlor'
pctilioncrs have rendered scrvices m the ficld for 4 10 10 veers
the pctmoncrs have acqmrc ‘r.ch

e ‘. cdminuously. 'I‘hus, in &l 'probgbili;ibs
e c\pmcncc in the relevant field and may deliver 51gn1ﬁcant scrvxcc~ on
_ | E
““this score. Ihcrcforc they would be of much worth 1n their r;qu\. tive Ch
ficld as comparcd 0 thc new cntrzmtsloulcctccs of the: Provincial ublic P
S;cwfcc Corﬁmissioh not,posscsscd of such long expericnce. Thcz.-:.forc,' " e
- I -'(' i
l P
é.
b
- :
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drawn aﬁer,interprcting all.the provisions-of law rclcvarit' to the gubjecl,

it i is held that all the petmoners have been duly re;_.,ulam.c.d in view cf

) g thc provxsxon of Section 2 subscction (2) of the NWIP Civil Scrvants

(Amcndmcnt) Act (1x) 2005 all tln.sc pclmons are allowc.d in, Llu, .xbovc,
. . ‘MM —

w H :
t rms and as a mere formahty and for the purposc of preparing their : i

. —aan n i

ser.vmc- - books/record,  the ,.appomt;ng authorntxcs/a@mmxstrauV{.

i s o

PR SRR NE RV

. —r"'"“’"
' sccrctancs of tlu.. pclmoncrs may issuc {'ormal ordgrlordc,rs with regard

' (g BT PR e e LTI T PP Ut N + {
s . L

to thcn' mtcr sc scmomy and othcr rclcvant pamculars n.qum,d to be .

R - '
- S ot angs s apy b0 8 froms ety .._.‘ _‘.‘—-ﬂ”“‘"m" |
i A r 3 f

cmcrcd therein, lhc nccdfui bc dont. by all conccmcd by ku..pmg m

fon © v s b &'m*»wo,.w,.l l" - ,,'

v1cw the wo dalcs 1 c. termmus ad qucm and terminus a quo, thhm a - T

1 " R o e ) " :',.

® e A !

pcriod of a mouth_ .posxtwely. "lhc aulhonues/ac.mmxslr...tw

3
PR,

Sccrct.mcs.uvpanmcmal hcac‘.s of thc r,cm oncrs shall also crecale @

contnbutorv funds and g“annty funds as is requm.d by the abov;

prow..xon of L.w and Lhc petmoncrs shall be directed to contribut:

tgwards 1h_at besides the Govcmmcnt own slnrc/lmblhty of contribution

-

e
Ptk Do ey b - e
T

i . towards the s:.id fund. .
R l RGN . 1 . |
. All petitions are allowed. . '
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: i -
Co,
R
i c : ‘
Al . i / .
[ P .
i o .
M N
'I: * ’ ;‘
b '
o H
- .
(1A

Hete e




-
N .

AT e e 4

™ GOVDRNMEN'I‘ or N. W F.P..
HEALTH DEPARTMBNT

S S ,‘ 'g S Dated Pcshawar, the 10“'.Iuly 2009.
NOTIFICATION. :

No. SO(EjH-11/1/3 2 0 In pursuancc of the Judgmcnt of Peshawar Elnh' Court

Peshawar -in Writ. Petxhonsr No.1509/07, '1059/07, - 1742/07, 739708, 1741707, .
'1721/07,” 1677/07, -1842/07, -1846/07, 2088/07, 1682/07,. 27/2008, 365/08,
" 460/08,"908/08, 2090/ 07,4242/07 and 2002/07, the Competent Authority is pleased -
" te rcgullmzc the services of the following Medical Officers/Dental Surgcons w.e.f, 231 - \
July 2005 under r Sub-Section on_(2) of Section 2 of the NWFP Civil 1 Sorvanta [ALii:ndment) \
\ .

-Act;72005 (N.-W.F.P. ACT NO.IX ¢ OF2005)" auiiEt the posts” whlch thcy a,. holding
“subject-to conditions mentnoncd hercunder:- . '

8. No. . . : Name of doctor ' Remu-ks

Dr. Waqau Ul Mulk_ Also appointed “.irough

NWFP Pubiic Scivice
Comminnion (PSC),

Dr. Mulmmmnd Gual n[o Rohmnl Gul
S 8 .
Dr. Shahzd Ayaa s/o J(.hanur Khan

ln Al Mnlmmmml l/c ' m.m...l Als

I)l Molulm Ali 'slmlu h/() I\lumul shad

l)l (ml Ah 5/0 lluwmn Ali.:

_Dr.Muhmmn.'ul Mchdi S/Q Sardar Ali Khan

Dr.Masnad Ali S/0 Nisar Ali

Dr.Hussain Jan $/0 Ami: “zn

Dr.Farkl Hassan 870 Wozir JJassan -

‘l')';.'l‘;:hir"l'h'x':;;;:ii';l:'S/(-) Ghukun Muhamsind

Dr.Sahib Noor $/0 Muliamascd Amin

Dr.Nawab Ali S/O Sher Ala/ Kurram Ag,cnc.y

Dr.l'akhm’ /.nm.m S/0 /..ml' Khnn

Dr. Shahida Begum d/o Mn.
Ajab Khan -

Dr.Fida Muhammad S/0 Zarin Khan

Dr. Muhammad Jawad s/o ikhar Khan

Dr. Khan Sahib Dental Surgeo: .

De. Mumitaz Husanin /o -Asploe Hosmo

D, i) Flusamicin a0 Tasainn Ginatoan,

Dr.iVluslnl‘:i S/0 Nehrama nd

Iy, Muhuumuul Num Khan .\/() 1. M. l‘ulmu
Khan
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Dr.Muhqmmad Al 5/ 0 Khair Muhammud

Qr.é\lamgir Khan S/0O Darwesh Khan |
Dr. Fareoq $/o Haji Ashiq Muhammad

DrtMuhgmmad jaz s/o Shuja Khan

Dr. Sadaf Qazi D/o Qazi Nasecr Ud Din
Also appoin

= Amjad All Shah
‘ PSC.

Dr. Sbama-Ur-Rchmrm‘ s/o Haji Faqir

Muhummod
. Dr.Fazal Rehm
Khan )
'] Dr. Muhammad Ajmal Khan 8
‘| Nasecr Ahmad -
T Dr.Fazal Rehman:
t

~Dakht Biland

an S/O Muhammad Amir

]o Suhibzada

4
$70 Gul Sheikh -

Or. Zaib Khan S/

ST Ahmed 870 Ao
35 Dr.Anwar Al 50 Dost Muhummud

PR g

36 Dr.Bakht Zada 5/0 Gul Muhgxmmud
a7 Pr. Snirn Gulznt
S psC.
mad 1brahim
2008.

38 Dr. Muham

55| Dr.opin GuI 8/0 TTagt Lt D07
40 Dr. Waqar Ahmad

: 2008
Al Pr. Sher Ali Khan 8 Jo Amir Khan

42 Dr. Ghulam Farooq sjo Ismail JJan
pr. Sh?ukul Ali 316 Muhammad A

l
Dr. Auron

43

o Zeb Afridi sfo Glntlam Jlussain

Also appoin

Contrac!

ted through

tcd througit

L not renewest e}

Contract not renewed in

Dental Surpeon

44
—35 | Dr.salcem Qasim 576 Qasim Ah Khan
3t ; .
Ty Dr.R:;shida Scsam DJO Munammad Ashral
: .47 . Dr_.Sﬁer Jan S/O Mushm"a( Khan .
48 Dr.Abgeena Akhtar D/O Pir Muhammad
49 Dr.Kamran Yousaf s/0 Yousaf Khan
50 nr. Mehboob Shah
51 Br- l{lu\rin;\' qu?,m;mi

e ——
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Dr Muhammud mez Khan Dental St;rgcon.
gDr Shah Wajj khan : . Dental Surgeo_nl. ]
! S4 Dr. Farkiiandg 476 Fahim Dil : ]
) SS . g:Dr.Rizwunull:nh S)O Am.umll ah Klisyg, o
; _56 l?lr Shnnl’ulluh S/O Mulmmmml an:m ——e
E 57 DruRout Shah'§/0's, Mursalcen Shah -
58 Dr.Zatur AT STGan 5767 s.Uud'QﬂElTT“"‘ T
. 59 ‘Dr'.’rasnccm Fali:nnmlxuntm;td Aslam T
o Malik .
4~ 60 Dr. S. M Tamur Shah ) :“\an fppointed Qugugr .
; 61 Dr. Muhammd Zahid S/O Qaisnr Ahined ] _‘ 7
62 Dr Zafar Al; S/ 0 Mu— Ghnwas I T
63 Dr. Muhnmmnd Jasccm §/0 M Quresn ]
67 [br, Ajmal Rhan S/O Zulqadar Khar B i
‘ 65 l)r.Mulmmmml Onrvsh h/aﬁm Shal,
66 Dr. Muhammad Alis/0 l\bdul Az.m
67 Dr Rinz Al} S/0 Sher lhhmlnr —ie T ) o
‘08 LY. Ukl Zamin 570 wagi Uud | T — .
\ 69 Dr.Noor Muhammnd Khan §/0 Shahmat
. Khan .
,. 70 Dr.Khandaq Khan §/3 Sllaisgu Khan
i ;/1 Dr.ihulid Mchingod 570 Rehnataiinh T )
72 Dr.1brahim Iqbal 576 Saien Khan o
73 | Dr.Gulab Khan 3/0 Inayatullah Khan ) ]
71 Dr.Snicl Muluuuuuul .:‘7?)‘7\'['1 Iml l(lmﬁ_
75 Dt Wali Muhammad S/O Gul Ghamr Khan
76 Dr.S.Riaz ugd dm S/O S.Mir Zaman Shah
7 Dr. S Lugman Shua;b ]
e 78 g:.[Muhammlad Ayub Khan S/0 Badshah
79 Dr.Fazlc Subhan 376 Ghulam Napi—
80 Dr.Muhammag Shnh Rawun'S7Q o
L Muhammagq Alamge _J




"

l?r Muhammad Tariq S/o0 Wazir Jang

Dr. Noor Muhammad S/o Ahmed Saeed

Dr. Muhammad Karim S/ Samiullah Khan

Dr. Aziz Ur Rehman S/ o Shah Tareen

Dr. Gul Rashxd S/o Muhammad Gul

.Dr. Naik Amal S/o Milawar Khan

Dr. Khurshid Alam s/o Jan Akbar

Dr. Pir Muhammad Khan s/o Malik Hazrat

| Dr. Shah Jehan S/o Muhammad Hanif

89 Dr. Badshah Jan s/o Muhammad Jan
90 Dr. Muhammad Jaffar S/o Sakhi Sardar
91 Dr. Mir Qadir s/o Amin Gul - T
92 Dr Hakeem, Ghulam S/o Figar Ghulam
93 Dr Atif Khan S/o Sangeen Khan
94 Dt Jehanzeb Khan S/o lnayatullah
95 Dr. Samad Khan S/o Mardan Shah
26 Dr. Yousaf Jan s/o Karam Khan
97 Dr. Izzat Khan S/o fRasoolv Khan , %,
98 Dr. Abdul Qasim K - Dental Surgcon
Q9 Dr. Tauseef Aman Dental Surgecon
100 [ Dr. Tehmina Jalil D/o Abdul Jalil
101 .| Dr. Aziz Khan S/o Jalfar Khan
102 ° | Dr. Muhammad Parvez Khan S/o Muhammad Nasir
103 ' | Dr. Sajid Khan S/o Ghafoor Khan
104 . | Dr, Fida Muhammad S/o Zarin Khan )
105 | Dr. Akbar Khan S/o Abdul Ghafoor RN
106 - Pr Muhammad Ayaz S/o Noor Ahmad Shah
107 . Dr. Hamf Afzal S/o Sher Afzal
108 - Dr. _:Rabnawaz S/o Muhammad Nawaz
1109
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) Dr.Abdul Jalit é)o Méhibullah' '

o
'

Dr.Muhammad Azhar Shah S/O Israr Ul -
Arifeen ~

l):.Mulumumul Knnml

/() M ‘Ilun‘lt

Dr.Mulmmmud Ayaz 8/0 znlurulluh

Dr.Jchnnzcb S/O annz Khnn

Dr.Badshah Jan S/O Muhammad Jan

i

D. $amdana Wahab w/o Dr.Abdul Wahab

" Their inter sc seniority shaill be determined in accordance with the NWFP
Cuval Servants (Appomtmcnt Promotion & Tranafcr) Rulcn. 1989..

appointed as’ ,Medxcal Oficers on the reccommendations of thc NWFP

Theg‘@hall be considered junior to all the doctors/civil scrvants who have \\
Public Service Commission-cfore 237 July 2008, :

i ’9 v ot e et -

- As thcy are workmg .against leave vacancies or vacancies wmch have.
occurred due to députation abroad of doctors, their confirmation w:ll bc
aub_;ect to avmlabnhty of rcgular posts in duc course of tlme.

. . .

, : SECRETARY TO GOVT. 3F NWFP
) S : ' HEALTH DEPARI‘M‘ T
Endst, No. & date even. -

’ Copy to the:-

3
-9,
5.

S 2
Tl ?l.'-A . a.
o [ ._9-

R 1. Secretary to Govt. of NWFP, Estabhshment Dcpartment.
Vol w2,

6." Accountant General, NWFP, Peshawar, - ;

Sccretary to Govt, Of NWFP, Education Department. - , ]
Secretary to Govt. Of NWFP Finance Department. . o
Principal Secretary to Chief Minister NWFP. : i
Secretary to Governor NWFP. ) - :

Registrar Peshawar High Court, Pcshnwar. -
Director QGeneral; Hendth Secvicens, NWIEE PPeshbawar,
DIIS FATA., .

10. All EDOs (H) in NWI‘P

11. All Mcdical Superintendents of Tecaching Hospxtal/Dl-lQH in NWFP
12. All DAOs in NWFP,

13. Computer Section Health Departmenit.

e

14, Doctors concerned.

- Copy also available on the website www.henlthnw(p.gov.pk

é’:m"{/‘
am - Jamil) ' A

Section Officer-il

oy e |
gl
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f. BEFORC THE KHYBER PAKHTU_NI\! VA ¢

Appca! NO. 191.)/2(

Date qf Instututlon

Date of Dcc:snon
Dr. kuwanu!lah I<han; I/(. Mcdncal Orﬁc\
Civil D:spensary Hussain-: Abad Peshaw:

. \ ‘, .
1. Govemmcnt of Khyber Pakhtu|nk

} Peshawar. -
~ 2. Secrelary (O Govunmcnt of Khyl-
Peshawar.: !
- Director General t H(,alth Servuccs
- Peshawar etg.

APPEAL UNDER SECTION
SERVICE TRIBUNAL AC'I' 1974,

I
MR. ABDUL MABOOD KHAT]’AK
dvocate

MR bH&RAi'GAN I\HAI IAK
Addl. Advocate General )

MR SULTAN MAHMOOD KHA‘[T/\K
MR FAREEDULL.AH KHAN,

JUDG__[;{I___

SULT/\N M[\HMOOD KHA
filed hy Dr vaanullah Khan the ar
" pakhtunkhwa Service Tribnal
10.7.2009 after -2 lapse’- of staEutor
respoindents lL has been-. prayed th:
rcspondents be dm,ctcd Lo r(.gularuc :
the. date of umtuai appomtment as Medu.

senlorlty fi rom lhat date. ™

— e}

. . ; .' ~. '?/Sc
2. - Our th:s Judgment Wl||Zdl°

N, Gevernm(.nL of I<hyber

similivg qn(".U()m ()f f
| T

]

.CPV[CE TRIBUNAL PE

a.’_
‘Ir.

09

9.12. 2009
1812013 .
‘][

.

1wa

re Wl

&r Pnkhtunkhwa I-I(_alth

Khyber Pakhtunkhwa

S

q OF THE" KHYBER PAKHTUNKHV.\JA' )

. !
. For appella'nt

HAWAR -

through ltS ChIef=Secrl 1

S ’

L?cpartmcnt,, )

e

o L

- ‘. For lespond nts.

' ) ;‘l_"‘-_.:.‘.\"

T SO l .;:

S MemgeER: |
“MEMBER' g

i
lll“

MEMBER Tmsa" cal

'[‘Al(

b od—

)pelimt under Sect;on 4- of the .Khyber
Act 1974 agannst order/notnﬂcaUOn cated

Y penpd .and nofirespimsc from the

at o0 .

n«, -

~crvu:(.s of the appqlant
al Officer and granL hnm

14

acceptance pf t

e appeal nthe~ '
vILh L{fdtL from‘ ,
gradep pay tand -*

pose of service’ appeak N

service appee! No 1930/200° byf: Dl
Pakhtunkhwa nrough its Chlcf Sccnctam

wioL

:,il‘ . 1=

c “-vl

P«.shm‘&nr'-‘etc:

v\‘r wnh vxropllon "thol. & Or, s /\I: I a0 has.

i
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009 which lS barred by two days and Or. .

ey an\/ date and h\s contract Was
"“c;:if\ 175, 2005‘vrde o

filed his departrnental appeal on 11 8.2

Farooq’s dcpartmcntal appeal does not C

d-w.e.f. 15.5. 2005 and 2 fresh cen
1? 2005. \

tract awarded

termmal(_
No. SO(Estab. W-11/3- 18/0.: dated 12

l

arc that. the appellant

2. Brict laas as avcrrcd in. tht nemo: of appcal 2
wus mmally appornted as: Med;cal Officer on_ contract bas;s m the,l—lealth
"‘ ullunl

er througl' Deqar‘tmental Selegtlp 1 Copwml\;tee ‘p.n L |,.
tment oi‘the appellant was reqelued[ezft_, Qded i
Pakhtt,nkhwa Civil Servant (Amendment) act !
made-in, Sectlcsn 19 of the- Khyber Pakhtunkhwa -Civil .
y all,, the ernployments rnade between the penod of -
- In pursuancefrof the aboxle“salcl
lCDLlOﬂf» won 13. GZQO? for .

Department in prescnbed mann
- 75.11.1995. The cont;ract appoin
. from time to time. Vlde Khyber

2005 arnendments were

Servants Act 1973 whereb
1.7.2001 to 23.7. 2005 were regulanzc—d

amendment the appellant*’ subnmtted an appl 0

scgularlzatlon of his serylce but no reply recerved The appellant1alongwrth other
colleagucs filed a Writ Petmon _No- 1510/&007 in the Hon ble[Peshawar ngh
Court whlch was accepted on 18. 11.2008 " and the. apé:%}"?“;‘ ,was .'

of thé department The appellantlcame to,lmo .
Mulnmnnd ]qml {vledlcal Oi’ﬁqer;‘ rlave ,

initial appomtrnent v:de notzr‘ catron dateo
have been regulanzed w e. f. 23. 7. 2005‘ e

under sub Sectron (2) of Khyber Pakrtunkhwa thl Servants (/\mendment) Act
wthé appella}‘hl: ﬁled_ .

2005 vide notnﬁcahon dated 107 2009 Feellng aggrleved

dcpartmental appeal 0 the effec\ that his services ‘be rregulanzc from h\b lnmal
| date of appomtment and rnay be trtated at par wrth hi

Muhammad Tabal, Medncal Officer but the same has not be
present appeal

reguiar employee
of Slmllarly placed. per..on namt_ly Dr.

|
been regular:zed from the date of i

“9.12. 2006 But servrces of the appellart

en dec1ded w1thrn the

statutory penou hence the
) AR “111-. 1;-3:"

2 and . 3 have fi ed therr wrltten

| "l

3. The appeal was adanLcd td lcgular I
issued to the respondents The resp(rndents No.

reply and contested the appcal e
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Arguments heard and 're'cordperused.— ata

5.0 The learncd counscl for'th= appellant argued that tne!. appellant was

ointed as Medlall Ofﬁccr (BPS- 7) agamst the vacant post -0 contral:t bas-s
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-t . hear and decide - cases inw
i o ground .of drscrrmrnatrons He 1

L L v

cohtipuously

was serving
1 promulgatron of Khyber Pakhtunkhwa C vrl'Servaan
E . gervices Were reguiarized With immeciate effect.
trme of rnrtral

prescnbecl qualrﬂcatron at the.

regularrzatron of his servrce from 't
r no obvrous reaso .

, denied the came- benefit fo
The servrces ‘of the appellant hi-:wel
l date of rnrtral apporntment mere)y 0

"

.ot been
n the basrs

nepotism, otheere he wa_.

e further’ argued that . the

pomtrnent gwen to .smilarly plared person

Medical Ofﬁcer and’ the ap

hag been drscrrmrnated That the otner depart
awarcled graded

pellant was. also e

bodies of Ll;e province have
- with effectrfrom the date . of 1ther'-rmtr

discr rmnnated which is agarnst the lundamental

of Pakrstanr19/3 All the crtrzens { re

cqually under Artrcle 4 and 25 of tweC

The learned counsel for the- appu ant arguc

——

that the appc‘lant was entitid for reqularrzétron

the post was a\)arlablr. for
1 . and: choosr* ‘The beneﬁ
L and denial of the. same tot
further argued Lhat senrony ir the grade o
shall take el\ect from the date 0
"!i'he perrod dunng whrch
taken into, consrderatron for pay. and, pen

. promouon and mov
serwu_ u the scale shall

.

F: ‘. ) Lo
i O 6. v The learned AAG ar{ued that1 the appellant alongwlthl.'-ro

followed by regular
rservrce prowded lor
condrtron that: Lherc r‘s no br

promou 5n-or .moveob

scores if antr-dauon of his r wqutar |7at|on not

969. §e requested that the ..ppeal may be ac

U
‘ d ppornted on contract ba‘ is on 25 11. 1995
N . { 1]

cnutlcd 0 graded pa
beneﬁt of regulanzatlon

al appomLment but

hich “he vires of notifications h

clied on 1991 .SCMR-104 __1,‘

of his serwce‘fron ‘the-dar\
ctice of ‘plcl\ i
‘N

¢.of reg laru.atron given othe

f regular apporntm
an employee nold a pos

. e-over to the next ‘higher. grade penouql

in.. tqe 53 ne capacrty Witho ;i

' The appell‘ant n

appomtment

fie cate of rnrtral apporntrnentl‘but
06- 'CMR-’l‘

e relied ,‘9}3}

1 ql

of drscrrmrnatron faVOrrtrFTrand A
y and senronty‘from rthat date S¥
rronwrl]th ; date £ it

namely Dr.: o

shtitled tO th(.l am ltreatm
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regularnzed [Wrth‘ effect fromhthe

‘\,.:: e Loasifee N
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avrng the o
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1
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ments as well as the Autonomous T

pay senrorrty and regularrzatron'
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ual beforc law, and|5|nou d: ‘D
onstitution of Islamrc Repubhc
d'that this Trrbun

m The respondents ¢ adopu.d lJn. lpra
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he cppellan is drscrrmrnatnon and aga nst the law. He
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b 1
Al Dcpat‘tmcnts notlﬂcanon

iqucst for condonatlon made Accmdmg to te Hn_alll
1. ?.004 the! appe lant see\ to have been

fo 50 (Estab. )H-Nl 3-13/03, dated 8

ntitied for regularization W- efi 1L 2004 or 2 Wy otlner appropnat dates Oll 0l o . ',l
cween the LWO dates as mentlondd in. Secl AT . '

o the COl’ldlthﬂ l.hat he rcmalned 0{1 comract baSIS. on thag'da‘te';' Buthhe .:‘ :

pel‘anL has not properly rcquested -for Lhe same nelther m his departmntal
[N 4

Lappeal nov in the appea al before ‘the Tnbnnal " He fur'l;her
to'set aStde an exec:ua\{e order/nour llgatlo l,

——

Tnbunal has no power
k "that the appeal may oe dlsmlSSCd v fa

,.

R

e agreel'ng" wiEh.the arguments of ¢

ove the Tnbunal w’u
e View: that the appellant mlght

L regularizati s Medlcal Ofﬁcer W, e.f. 1. !

L approplrate date on-or in betweerl the date mentloned j.l' o .
"L Knyber Pakhtunkhwa Civit Servants (Amvndment) JAct 2“00'5I i snti:je; o
d in service On contraeﬁ- basis on_the - d

condition that the appellant remame
he responder its produced any doc;ments Lo p Dve

Bt neither th(, appellant nor t
© that the 1ppcllar\t was in serwce on contract pa51s ‘'on thlS‘ dat MoreO\‘!/
yed for the s \me either in his: departmental‘appl.al

nbunal The case of.Dr. Muhammad Igbal’ Medical 'f

pel lant 15 al ogetner 2 dlfferent case and that the
plled to

said order has not peen challenqeo by l;he appellant and neltner he ap
Govemor)-for similar- treatment The ap_' :

ndulgenca of the Tnbunall so e di's
costs. - File be consngned to the reco'l'd

17 In view of the ab
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-appellant . “\as not properly pra
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Counsel for the petitioner

4
Counsel for the respondents

Dr.Rizwanullah Khan .........oooi o

.....

Govt. of KPK through |ts Chsef Secretary,
Peshawar & another.....; ..... v eedeat e _

Muhammad Ajmal Khan
Advocate~on-Record/A sC
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CPLANO

| /20.1_:-;, Ly
Dr.Rizwanullah Khan ............... R PRI RIPeS Petitioner
W ' \/ersus . |
Govt of KPK through its Chlef Secretary' Peshawar & another...' ..... Respondents -

BEFORE SUPREME COURT OF PAKISTAN /

(App,ellate Junsd:ctlon)

CONCISE TATEMENT

Subject matter and the law

Service matter/ semonty

Which sidé filed this petition _ The petitionér >
I | Court/ Forum | | a) Filing - . ‘Who filed it with what resalt..
. ' _ ‘b) Decisioit I o
KPK* ~ Service | a) 09.12. 2009 "Appeal of the petitioner was dismissed.
Tribunal, Peshawar. | b) 18.01. 2013 : ' '

v

‘Pointinoted in the 1mpugned Judgment '
. i . .;

Treatment of the point noted in the |’
impugned judgment and pages.

similarly

Dr. Muhammad Igbal,- Medical® Ofﬁcer:.
and the petitioner was aiso entltled to:

Petitioner

- have iwarded graded pay, seniorit;
‘regularization ‘with effect from the date-

Petitioner = has been discrlmmaited
because benefit of regularxzatlon from
the date of initial. appomtment glven to
placed persor .

the same treatment.
b

has been

the Autonomous bodies of the. provmce'
‘and

of their initial appomtmcnt whlch 8

'agamst the  fundameéntal . xl’lghts

| enumerated in Constitution of Pak}stan,

1973. - LT

Because all the citizens are cqual before

Jaw and- should be dealt with equally

under - Article 4 and- 25 .of the

Constl}lmon of [shmnc Icpubhc of

Pakistan.

namely .

_'amended Civil Servant Act, 2005 and the.

.dlscrlmmated .v
because the other departments as well as |

.mentioned. The. so-cdlled departmentaf
| appeal dated 10.08.2009 does not mention
.the order against which the same has been

"The Hon’ble Service Tribunal held than
‘as such. the contract- doctors used to
-continue the contractual -

services of the petmoner have _correctly
‘been regularized in accordance  with the

judgment of the Hon’ ble Peshawar ngh
Court, Peshawar. since the petitioner was:j .
-appointed prior to.the promulgation of the '
.Civil Servants Amendment Act, 2005,
therefore, his services could only be,
regularized w.e.f. the date of continuous
officiation as Medical Officer from_ the
date falling within these. two dates _as |’

ﬁled

| .Case/ law Rulmg mvoivech thepomts

For

Against

. )Consntunon ofPaklstah 1973

,2) Rulings/ judgments of superior courts I

NI

accordmg to necd

e i T

R

Certlf ed that this concise statement has been prepared by the =

underSlgned in accordancefwnh the rules of the court end is complete ‘and
correct in all re°pects

1/

Muha{mmadﬁﬁjmal Khan).
- Advocate-on-Record

appomtment o
agamst the ‘short term - vacancies. The | .
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I BEFORE SUPREME COURT OF PAKISTAN
(Appel.iate lurrsd_:ctron)
,. _
':-'v. . ' .' v ’
C.P.LA.NO. o ' /2013‘ o L W&m =7

Dr erwanullah Khan 1/1C Medloal Offrcer

9

Crvrl Drspensary, Hussarn Abad Peshawar ciieeenn.... o Petitioner

i‘}:’ ' Versus '

1) Govt of Khyber Pakhtunkhwa through lts Chlef Secretary, ‘

Peshawar. -

2) Secretary to Government of Khyber Pakhtunkhwa Health
Department, Peshawar.. .

Director General Health Ser\uces Khyber Pakhtunkhwa
Peshawar ,

 aie.......Respondents

C]V.I_LPETITION_FQ!{T LEAVE TO APPEAL -
UNDER . ARTICLE = 212(3) OF THE
CONSTITUTION OF ISLAMIC ‘REPUBLIC

OF PAKISTAN, 1973 AGAINST, THE =~
IMPUGNED JUDGMENT OF THE HON'BLE -
SERVICES TRIBUNAL, KPK, PESHAWAR
DATED 18 01 2013 WH[:REBY APPEAL
'BEARING 'NO,1915/2009 « FILED  BY
PETITIONER WAS olsr\msseo |

'

4

.i?i‘.j}'?és'pect'fqlly Sheweth

THE' POINT OF LAW:AND GROUNDS INTER-ALIA OF
GENERAL _ PUBLIC IMPORTANCE, WHICH FALL FOR
DETERMINATION OF THISIAUGUST COURT. |

o

.Whether the rmpUgned order dated’ 18 01.2013 pdssed by

hon: ble KPK Serv:ces Trrbunal Peshawar is not agarnot law,

. _ facto and recoid of the case hence untenable'> -

I . . | -
E \f ]

- Whether the apprarsal of evndence and the ﬁndlngQ of the

hon ble Trlbunal are not arbltrary, suffers from misreading and ‘
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non- readlng of ewdence mlsconstructron of materrals avallable'

on record, mlsconceptlon of law and legal ml“ rmrty’?
. |.

Because s,ervrces of 1the petrtsoner have not been. regularrzed'
with effect from the d‘ate of initial appomtment merely on the
~ basis of drscrlmlnatron favoritism’ and nepotism, otherwrse he
was entltled to graded pay and seniority from that date

L)

Whether the petltroner has not been discriminated because
benefit of. regularlzatron from the date of initial apporntment
given to sumllarly placed person namely Dr.Muhammad lqbal

Medical Officer and the petitioner was _also entltled to the same

treatment? P

. Whether the petiti’oner’ has. to'been'dl'scri'rrtinated because the

-other departments as well as the Autonomous bodies of the
provmce have awarded graded pay. seniority va.nd'
regularrzataon wnth effect frorn the date of their, initial

appomtment whrch s agalnst the fundamental. rights’
enumerated in Constntutlon of Pakistan, 19737

Because al‘l the catlzens are equal before Iaw and should be

dealt with aqually under Artlcle 4 and 25 of the Constrtut:on of
Islamic Republlc of. Paklstan '

Whether'the‘hon’ble Se'rvices Tribunal has not the pbower 1o -
hear and decrde cases in ‘which the vrres of notlfscatlons have
been challenged on ground of- drscrrmrnatron'?

Because the- se‘nio'rity in the 'grade to which a civil servant is
promoted shall take effect from the date of regular appomtment
to the post in thatgrade '

o

"Because period durin'q which an employee hald a post as an.

contract appomtee carn be taken.into consideration for pay and
pensronary benefts and as regards promotion and move- over

to the next hlgher gracle perlod for contract service followed by

'regular serwce in the: scale shall alse be counted towards

length of serv:ce provrded for promotron or move~over in Jre .
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10)

11)

12)",
13) .

4y
with the’ palpable imprints of legal infirmities culmtnattng in -

15)

16) |

o oan

18)

Ny

3.

‘Higher scale subject to-the condition that’ there is-no-break of

service.

Be'cause'the 'petitioner having the prescnbed qualmcatlon at -’
| .

the time: of |n|tra1 appomtment was entltled for regularization of -

his ‘service from the date of initial appomtment but has been_

. denied the same benefit for. no obvious reason.

Because itis. perttnent 1o. mentaon here that on promulgatlon of
Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 2005

‘the services of the petutnoner were regulanzed with |mmed1ate_ '

effect - .' o .
Whether the |mpugned notifi catton is not agams‘t law, illegal,

w1thout -.lawful author:ty, unlawful and wnthout Tawful

;unsdtctton’?
i

'Whether the Hon ble Tnbunal had not farled to appreciate. the

casé in its true. perspectlve by not applytng judtmai mlnd -which

‘ resulted :nto grave illegality and |njusttce’7

Whether the judgment of the hon’ ble Tnbunat is not fraught -

grave mtscarrtage of Justlce‘?
[

_ Whether the hon ble Servrce Tribunal has not deviated from the'

settied prrncnptes of law govemmg the apprarsal and evaluatlon :

of evudence when undue wetght was attached to :nadm:ssrble‘

evudence of respondents’?

Whether the lmpugned order is not violative of sectlon 24-A of o
General Clauses Act, 1897‘7 B ’

'Whether the hon ‘ble Servnce Tnbunal has not cdmmitted 'g-ross-

1|Iegahty and |rregular|ty whste dlsmissmg the appeal of the
petttroner’? N '

Erfor is patent-on the fac_e of record.




. THE STATEMENT OF FACTS GIVING RISE TO THE LAW '

POINTS IS AS UNDER

That the pet:troner was anrtla!ly appomted as Medrcal Ofﬁoer on

- contract baSlS in. the Hea[th Department in prescnbed manner

through Departmental Selectlon Commlttee on 25.11.1995. The
contract appomtment of the: petrtroner was renewed/ extended
from fime to t:me Meanwhlle the NWFP C:vrI Servant Act, 1973'

was amended

That vnde NWFP C:vrl Servant (Amendment) ‘Act, '2005
publlsheq in the offrcual gazette on 23.07.2005, section 19 was |

amended whereby all the contract employees made between‘

the penod of 01 07. 2001 to 23 07. 2005 were regutanzed

That in’ pursuance of the above sald amendment the petrtloner
submltted an appllcatron dated 13. 0se. 2007 to the effect that the

' Department may be pleased to |ssue the not:ﬁcahon of
- regu!anzatron of the petltroner and to- lmpiement the above

mentloned Amendment Act but no reply was civen.

,That the petrttoner along with other colleague filed writ petrtlon

No 1677/é007 inPeshawar Hrgh Court, Wthh was accepted on

L , |“I8 '1.2008 and petmoner was declared regular employee. The
"Department also: accepted the decusron and did not file appeal

before the august Supreme Court of Paklstan -thus the matter

attalned flnalrty o

That dunng pendency of the -above sald wnt petltlon the
pettttoner came to know that one Dr.Muhammad Iqbat who had '

A b)een granted extensron for 3 years WIth them vide Notification . .

SO(Estab) H-1v/3- 18/2003 dated 08 01 2004 has a!ready been

_ regulanzed v:de Notlfrcatlon No. SO(E)H 11/3- 18/2006 dated '
| 09 12.2006 w. e.fthe |n1t|al date of appomtment ’

_T*hat to the utter surpnse of th'e petmoner his services were .

regulanzed with effect from 2’3“j July 2005 under sub- sectaon
2) of S,ectron 2 of NWFP Crvut Servants- (Amendment) Act

-2005 vide Notrfrcatlon No. SO(E)H 11/1/31/2009 dated 10" July
t2009 '




/ Dlrector General Health Sexvxces NWFP, Peshawar.

7/1@

T The appellant respectfully submxts as foilows

- 3. That m\, pursuanc
.., - submitted an apphc‘ tion dated 13-06:2007 1o the effect that the

" Department may be please

t

Dr R.lzwanullah K.han I/C Medlcat Olﬁcer,
Civil Dispensary,. Hussam Abad :
Peshawar .

W Versus

Govermnent of NWFP Through its Chlef Secretary, Peshawa;
Secretary to Government of NWFP Health Department. '

Respondents

Appeal under sectlon 4 of NWFP Servxce
Trlbunal Act 1974

On. acceptance oi this appeal the xcspondc.m
e dlrected to lcgulanze the appeiiant ‘with

S Medlca Ofﬁcer and grant them graded pay |

and semorlty with effect from his mmal date . = .

of appomtn'lent

spectfully Shcwcth,

That the appellant was initially- appomted as Med1cal Ofﬁcer on -
contact baS1s in the Health Department in prescrxbed manner through
Departmental SeIecuén Committee  on 25- 11-1995. The contract
appointment of the abpellant was, renewed/extended ‘from time to -
time. Meanwhlle the NWFP Civil Servant Act, 1973 was amendc.d '

2. That v1de NWFP le Servant (Amendment) Act, 005 publlshed in

‘the official’ gazette on b3 07-2005, Section 19 was amended, whereby . -
all the contract emplo ‘ments made between the perlod of 01-07-2001

- to 23-07- "005 were regulanzed

e of the above said amendmem, th appellunt

d to issue the nouf"canon of rebulanmnon

o

\ i
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Appeuant wum CO\ msol anG M. Shuafgan thttak C\F\G
for tie 'c_spondmlx prasent. Arqun"mts heard, and r¢.c01d
perused V:d(. our detailed Judgmcnt of to-day and pld(.ui R ruo

~Lhis app(.af is dl«;mmod Parties are left to bear their own costs
- ; File be cnsugned to the rccord . XA L ’
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"PROVINCIAL ASSEMBLY SECRE FARLAT KHYgBeR !
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b
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| o
- NOTIFICATION i i
Dated Peshawar, the 22ndJauumly 2013, l| A
" No. PA/Khyher Pakl&ft};nkll'ﬂa/ﬂiif$/2013/’2048.—- The Khyber Pakhtunkina Ci-.'iffl ?‘ |
Servants (Amendﬁ"]‘ent)» Billl,"2;0f.13 having heen Basscid by the Provingial Asseibly of Khyber | , ’ 1
Co ~ Pakhtunkhya ?o_ni‘ltilf_f"i: J.‘inuiiiy, 2013 ang asseited to py the Governor of the l\'hyber;' ‘ -
= Paukhlﬁlmhwa ON L 7th J.’]llu'a:ry,‘2013 is herehy hublished as an Act of the Provingia Legisliture I }
of the Khybcrl"akhfuﬁqkmva.f : : , ' |
NS .:'A"IHE‘K{:P(_-UEH!’AKH‘I'UNKHWA Civi ‘

L SERVANTS
" 4. (AMENDMENT) AT, 29 13

i

|

I

(KHYBER:pAK| ITUNKHWA ACT '
(f??.st Publishod 4 fter ha ving recey
’ /f/lj//)c’l'/"élk/lfl/ll/l’/lwd " the Gacette of (he Klyoer 12,

RN A Iy
(Ert/:/ur(//}'mr} J ated 22 Ly, 204 2,

NQ. it oF 2013)
.

ved thy a/ss’e//{ ufihe G overnor of the

AN

L ACT _ .

farther to am cad the Khyper Pakhtunktyvg Civil Senvzngs, ter, 1973,
‘Preamble, WUEf?EJ\S itis expedient fuithoer 0 umeng the Khybey p
Act, 1973 {Khyber Pukhlunkhw:l Act

Saltunkhivg Cis
No. Xyl of 1973) tor the pupuses

il Servants
hierematies

appeiaring;

i hercby Cilictled as lallows:

1, '.§!19.rl_.1iug_guci_cg_rﬂ.rmmga:.mw 203 (1) his Act may pe ¢
-Servants (Amendmgnt) Act, 2013, ' :

(2)

alled the Khyber Pakhlunkhwa Civil -
‘ Itshall come into force a1 0nce and shall pe deeme
June,‘ 2001, ’ )

.

d1o have laken ¢ifect from 30th d

-~z

[&4]
(& 1]




e e NI — o —

"~ following shall be substituted, namely.-

DINARY, 22nd JARUARY, 2013, .

——

506 KHYBER PAKHTUNKHWA dOVERNMENT GAZETTE, EXTRAOR

"2, . Substitution of section' 1 of _Khyber Paxhtunkhwa_ Act Mo, XVIIl of 1973.In the Khybar
Pakhtunkhwa Civil Servants Act {(Khyber Pakhtunkhwa Act NO. XViit of 1973), 21 section 19, the

. "19 Pension_and firatui Yo---(1) On retirement from service, a civil servant shail be
. entitled {6 receive such pension or gratuity as may be prescrihag,

(2) In the evenit of death of a civil servant, whether hefore or

.- shall be entitied to.recelve such’pehsion orgratuity, or both, as may be prescribed.
*(3) No'perision shall be'admissible to 4 sivil servant
sewice for feasoris ol discipling, but government may sanction compassionate allowance 10
such civil servant, not exceeding two-third of the pension or gratuity which would have been
admissible to him'had he been invalided from service on the date of such dismissal or removal,
(4 If the d‘etermiﬁa‘_tibn;oflthéjg'ar,nount'of_ Pension or gratuity admissible 10, a civil

servant is delayed beyond,ohe month obthe date of his rétirement or death, he or his family, as
 the case may be, shali be.paid piovisionaily such anticipatory pension or gratuity as may be

detérmined by the prescribed authority, according to the tenjith of sorvice o

which qualifies for pension o gratuly, and.iiny over payment on
“ be adjusted against the amount of persion or gratuity finally ¢

civil servant or his faimily: .o -

who is dismissed or removed fiom

f e civi) servant
such provisional payment shail
letermined as payable o such

“ Provided ti);’at'thbs‘c who are app’olntqd in the presciibed manner'to a seivice or post on
- orafter the st July, 2001 till 23rd July, 205 on contract basis shall be deemed to have heen
- appointed on regularbasis: + .- . . § :
. Provided further that the amount of Contributory Provident Fund subs

cribed by the civil
© - sevant shall be transferret! tg his General. Provident Fund.

- {5} In case any difficulty arises in Eiving effect to any of the provicinns of his section,

the Seéi’cl:uy to Government, Cstablishinent - Depadment shall constiiute Committee

- comprising of the Secretary to Govcmn’iqnt. Finance Department, Sccretary Lo Government Law
" . Department and Accountant General, Khyber Pakhtunkhwa for remaual of thie diflie

ey, ",

BY ORDER OF MR, SFFAKER

ool ol " * PROVINCIALASSEMBLY OF KIYBCR
S ' ‘ : PAKIHTUHKI WA

aiter retirement, his family

(AMANULLAN)
Secretary,
Provincial Assembly of Khuber Pakhtunkhwa,

Petoled and putd ey Iy Uaa Manaes
Shaty W e Oepn,, Kighee Buktrankiwag, Pestg e

e em—————

]
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Preliminary objections.

Resgctfully SheWeth;, :

TS

- Service Appeal No. 528/2018"

e

- Dr. Rizwanullah Khan Deputy Diréctor (HRM)-DGHS, PeshaWar ............. '..;,lDeti,tio_rr_e §

~ VERSUS

1. Govt of Khyber Pakhtunkhwa through Chlef Secretary
- 2. Secretary Health Khyber Pakhtunkhwa

3D|rector General Health Services, Khyber Pakhtunkhwa cie o o : o
4. Secretary Establlshment Department: Peshawar ERRE o i

; 5 Secretary Finance Department..,....-.......L.:._,...'. ..... . ........ 'R'_esponden

PARAWISE COMMENTS. 4,/ 4

| That the apeal is flawed both in law and on facts thereby maklng it mdefensnble

[

I, : ' That the appeltant has not approached thls Hon’ ble Trlbunal with clea?ands.

Jo MALS e &
n. - That the appellant has got no.cause of actron therefore making the appeal n@"
_ ) = N

_mamtamablerunder Artlcle 212 of the Constrtutron of Paklstan 1973.
V. That the appellant has already avalled ‘the remedy at thls Hon ble Trlbunal ar B

' Hon’ble Peshawar High Court Peshawar — :

1. Correct to the extent that the appellant alongwrth' hls other colleagues we‘ '
. appomted as Medlcal Officer (BS 17) in 1995 on contract basis as stopga
'arrangement through Departmental Selectron Cornmlttee and their contradt.
. . -appomtment renewed from time to. tlme tili the commencement of the Khyb
Pakhtunkhwa Civil Servants (Amendment) Act 2005 Meanwhlle the law wrt -
'gregard to appointment of persons on regular basrs abandoned on 30.6:2001 an
,.the law of apporntment on contract bas:s were adopted on-1.7.2001 througho
“the Province, however on commehcement .of the Khyber Pakhtunkhwa Civ
' Sefvants (Amendment) Act, 2005 the law of apporntment on regu.ar t)asrs wa
: -"restored with effect from 23.7. 2005 i.e frorn the day of the commencement of thg -




Act .of 2005 The mechanlsm for appomtment ln -BS-17 through prescnb \
" manner is reproduced as under:- . '

. “Sectron 7 of the Khvber Pakhtunkhwa Publrc Servrce Commussron Functlon f

It s Submitted that Sub Section (2)-of Section 2-of thé Khyber Pakhtunkhwa Cli
- Servants (Amendment) Act 2005 prowdes that a person though selected

" day of July, 2001 till the commencement of the” said Act but. appornted
contract basis shall with effect from the commencement of said Act be deemed

"l\/ledrcal Offlcer on contract. basis- through prescnbed manner i.e on {

| ‘\tl” JWIO( aquo, within a penod of one month posﬂrvely

ok

the Commussron - (1) The functlon of the commrssron shall be -

(a) To conduct test and. examlnatlon for recruutment of persons {o,--
0] The CIVII servrces of the provrnce and civil posts in connectl

_ | . with affairs of the Provmce in basrc pay scale. 16 and above r

© equivalent, . T

apporntment in_the jrescrlbed manner to a serwce or post on or after the

have been apponnted on regular basus (Annex I) Those who were appornted :

~ (Annex: Il)- - o Co - * '

“

.that the petitioners have been duly regulanzed in view of- the provrsron
- section-2, sub ‘section- 2 of the Amendment Act 2005; all these petrtn j‘s
are allowed rn the -above terms and as a mere formallty and for

purpose -of prepanng their servrce book/record the appom

partlculars reqwred to be entered thereln ‘The needful be done by '

' concerned by keeping the two, dates |e termrnus and quem and termi

‘The above judgment of the Hon'ble ngh Court was Impiemented and

~ services of the appellant (Dr. Rlzwanullah Khan) was regulanzed w.ef 23 7 2 o_ '




_ availed the remedy avariable to him at the prdper forum Hence his subsequen
_ appeals filed before’ this Hon'ble Tnbunal is'not malntamable under the Iaw

1510/2007 ” Trtled Dr. Rizwanullah & others vs Govt of Khyber Pakhtunkhwa
othérs .the Judgment dated 18.11.2008 of the Hon' ble Peshawar High. Cou
‘ordered thereon, nevertheless the appellant fi led Servrce Appeal No. 1915/2009 .
 titled - Dr erwanullah Khan vs Govt of Khyber Pakhtunkhwa etc wherein_the
E appellant Dr. anwanullah prayed for regularrzatron of his contract servrce from
" the date of his initial apporntment i.e.1995, ThlS Hon"ble Trrbunal dlsmlssed the_
appeal vide’ Judgment dated 18.1 2013 (Annex . The appellant has filed '-
appeal in the apex court against the. Judgment dated 18.1. 2013 of this Hor' ble
' Tnbunal (Annex-V). The same is"still pendrng in the August Supreme Court of,
Paklstan ' '

On the commencement of the Khyber Pakhtunkhwa CIVII Servants (Amendment) ! ;
" Act, 2013 the colleagues of the appellant who werelpetltroners |n writ petrtlonv

No.1510/2007 and connected petitions,” Titied Dr erwanullah & others vs Govt §¢
of Khyber Pakhtunkhwa and were benefrcrary of the Judgment dated . 18 11.2008 §.

- in W.P.1510/2007 again. flled wrlt petltJons in the Hon ble Peshawar ngh Court
* Peshawar for their regularlzatlon from 1995 whlch the I-lon bIe Court remanded to
the Department for consrderatlon R o '

_The 15' proviso- under sub section (4) of Sectlon 2 of the Khyber Pakhtunkhwa

-Civil Servants, (Amendment) Act, 2013 (Annex V) provides that “those who are

' appomted in the prescribed manner to a service or post on'or after the 1% July,

2001 t0 23.7.2005 on contract basrs shall be deemed to have been appointed on §

regular basrs

Actually thrs proviso superseded the the provrsron of Sub Sectron (2) of Section 2 .

of the. Khyber Pakhtunkhwa Civil Servants. (Amendment) Act, 2005 regardlng‘j.,
regularrzatron from 23, 7.2005. The provrso of the Civil Servants (Amendment) "

Act, 2013 has regularized the employees retrospectrvely from the dated of initial
appomtment made on or after 01.07. 2001 mstead of 23 7 2005. But have no

retrospectrve effect before 1.7. 2001. it is further submrtted that the numerous gt 5

Judgment of the Hon'ble Supreme Court of - Pakrstan provides' that “if the Servrce'.
Trrbunal or Supreme Court decrdes a pomt of Taw re)atlng to the terms and
~conditions of service of a civil- servant which covers not only the ‘case of crvrlf

servant who litigated, but also of other civil servants who may have not taken .

any legal proceedrngs in such a case, the dlctates and rule of good governance
demand that the benefrt of such Judgment by servrce trrbunal/supreme court be-.
:extended to other civil servants, who may not be partres to the litigation instead of




5. As ekplained in the preceding paras. .
. . - i,
6. As expjained in the preceding paras. :
7. ‘As expla‘ined in the preceding paras.
GROUNDS
JIncorrect. As explamed in the precedlng paras S N
- Incorrect As explained in the precedmg paras ! \/‘/ ' Y ( ( ?/ Yo ff
) lncorrect As explarned in the precedlng paras - - - B

~ SCMR 1185, 1995 PLC (C.S)’ 1137, 1984’ screr, 286, 2006 PLC (csm &
- 2008 PLC (CS)368, 2009 SCMR1 2005 SCMR 499)  §

W, P.1510/2007- read with sub section-2 of Sectlon-2 of the Khyber Pakhtunkhwa'
" Civil Servants (Amendment) Act, 2005 read with 1% proviso under sub section )

- 2013, the services of the appellant and all srmrlarly placed employees (lrttgant or
" non-litigant) who were appornted oh contract basis in the year 1995 1996, 1997 2

" Notification dated 17.10. 2017: The Notrfrcatron dated . 1. 2017 |ssued' 5
' madvertently was wrthdrawn Hence the regularrzatron order w.e.f 01.7.2001 has§.
- been |ssued under the provrsrons of law mterpreted by the Hon’ ble Peshawar 3

. case of Govt of Balochistan, Department of Health through Secretary Health vs -

‘ “of the contract employees reported in 2013 SCMR 304 (b) it has been held:

' : ordered. that contractua] vemployees, have no nght to b_e regularr_zed until there is.

compellrng them to approach to serwce Trlbunal or any other forum (1996'

Keeplng in wew the judgment dated 18. 11 .2008 of the Hon ble Hrgh Court in
(4) of Section-2 of the Khyber Pakhtunkhwa Crvrl Servants (Amendment) Act,’ :

as Medical Officers, were regularized w.e f- 01.07.2001 rnstead of 23.7.2005 vrde‘

High Court, Peshawar vrdejudgment dated 18.11.2008 in W.P. No.1570/2007. .

For the °purpose of regularization of contract employees rellance is placed on the -

Dr Zahrda Kakar and 43 others reported in 2005 SCMR 642 (A) which reads

contract appomtment - Scope = such appomtment terminates on the
exprry of contract or any extended perrod on the choice of employer of
apporntrng authonty,-— prrmafacre such apporntment does not create an

vésted rrgh "

In-another Judgment of the apex court |n Suo lVIoto act‘ron regardrng regularrzatro | 8

|
----Contract employee ‘ Regular appqrntment right of scope-' ;

Cotract employees did not have a vested rrght for regular appomtment

" The Hon’ ble Supreme Court of Pakrstan in a recent |udgment dated 3.1 2018 -

titled Workers Welfare Board ‘Khyber Pakhtunkhwa NS Nematuilah etc- ha

Alawfprovided to that effect. (Annex: V1). -




‘d.- ’Incorrect. As explalned in the precedlng paras
e '_Incorrect As explamed in the’ precedlng paras

U A Incorrect As explained in the precedlng paras ’
I
itis therefore humb!y prayed that the appeal in hand pelng devoid of ment ‘mai ;

gracrously be dlsm!ssed wrth cost

- Director General Health Services - Secretaryto Govt of Khyber Pakhtunkhwa
Khyber ‘Pakhtunkhwa, . Peshawar. - Health Department.
(Respondent No.03) o o (Respondent No.02)

Secretary to Govt. of Khyber Pakhtunkhwa .-.
. : Establishment Depanment '
R (Respondent No 04) -

'. Secretary to Govt of Khyber Pakhtunkhwa

‘Finance Department.. = . o
(Respondent No. 05)/ !
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C.M No /20%0
o ‘ Sin
- Service Appeal No S22 /2018

Dr Rizwanullah Khan -~ Appellant
Versus -
Government of KPK through Chief Secretary & others _ ......Respondents
INDEX
S. No D_escription 0fD0cument Dated Annex Pg No
l. Copy of applicationl and affidavit /-2
2, Copy of Notification 01-11-17 A 3
3. Copy of Notification . 21-11-17 B 4
4. Copy of Departmental Appeal under C S
K RTI Act ;
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~ #® INTHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

—

C.M No 12050
in .
Service Appeal No S8 o018

Dr Rizwanullah Khan : versus Govt of KPK through Chief Secty and others

Application for directing the respondents to place on file the approval note
of worthy Chief Secretary Khyber Pakhtunkhwa “and official
correspondence before the issuance of Notification No SOH(E-11)/1-5/2017

dated 01-11-2017 and Notification No SOH(E-I)/1-5/2017 dated 21-11-

2017 ‘
-

Respectfully Sheweth,

The appellant submits as follows:

1. That the title Service Appeal is pending adjudication before this Honorable
Tribunal and is fixed for heaung today.

2. That in order to arrive at aJust and fair conclusion of the tltle Service Appeal, it is
necessary to place on file the approval note of worthy Chief Secretary Khyber
Pakhtunkhwa and official correspondence before the issuance of Notification No
SOH(E-11)/1-5/2017 dated 01-11-2017 and Notification No SOH(E-II)/1-5/2017
dated 21-11-2017, hence this application for issuing appropriate directions to the
respondents. (Copies of Notifications are Annex-A & B respectively)

It is, therefore, prayed that on acceptance of this application the
respondents may kindly be directed to place on file the approval note of worthy
‘Chief Secretary Khyber Pakhtunkhwa and official correspondence before the
issuance of Notification No SOH(E-I1)/1-5/2017 dated 01-11-2017 and
Notiﬁcatlon No SOH(E-11)/1-5/2017 dated 21-11-2017. :

@J&”mz s
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g;’ / /(/-‘EIFOVERTMENT" OF KHYBER PAKHTUNKHWA

i('/ ; (:;) ’ b HEALTH DEPARTMENT ' W AT
2Tk Ay O/////[/» i S

0@9\:{(’: Dated Peshawar the 01t November 2017 3

@ A\ VY S L

- NO.SOH(E-11)/1-5/2017 In pursuance of Khyber Pakhtunkhwa Service
Tribunal Appeal No0.983/2014 dated 21.04.2017, Khyber Pakhtunkhwa Civil
Servant Act 1973 amendment Acts-IX of 2005, 11 of 2013, read with Got.
of Khyber Pakhtunkhwa Finance Department letter dated 27.02.2013,
S&GAD letter dated 15.08.2005, Establishment & Administration’ Department
letter dated 22.Q7.2’014 and further read with -Supreme Court of Pakistan
Judgment of CA 504 of 2008 dated 18.01.2012, 2014 SCMR 1289, 2016 PLD
(5C) 534, 2009 SCMR 1, Peshawar High Court Judgments dated 09.09:2014

NOTIFICATION

regularized w.e.f. 01.07.2001 with all back benefits including Pension and
seniority w.e.f his. initial date of contractual appointment dated ‘25'.11».1~995
due to continuous officiating service followed by regularization.

SECRETARY HEALTH

. KHYBER PAKHTUNKHWA
Endst. No. & Date even. '

Copy to:

Accountant General Khyber Pakhtunkhwa, Peshawart=
Director General.Health Services, Khyber Pakhtfnkhwa
PSO to Chief Secretary, Khyber Pakhtunkh
Section Officer (Lit-II), Health Departm
PS to Secretary Health Department.
Doctor concerned.

N B

L
SELTION OFFICER/ (E-11)

»

-

OFFICE OF THE DIRECTOR GE}‘JERAL HEALTH SERVICES KHYBER PAKHTUNKHWA PESHAWAR.

No. 2704~ 2 B Dated Peshawar the ¢/ .11.2017

Copy forwarded to for information & necessary action.

Accountant General Khyber Pakhtunkhwa, . ““ S“E“ '

Additional Director General (HRM) DGHS Office Peshawar.
Additional Director General (Admn:) DGHS Office Peshawar.
Director (Admn: /HRM) DGHS Office Peshawar.

Deputy Director {Accounts) DGHS Office Pcshaw:ar..

PA to Director General Health Services Khyber Pakhtunkhwa,

/ . Deoctor Concerned. . o
8. AE-IV DGHS Office Pcshawar .

Adiﬁﬂm al Director Gejreral (HRM) = ,~
DIRECTORATE GENERAL HEALTH ’
Y SERVICES KHYBER PAKHTUNKHWA PRSHAWAR

4
NSO s wn-




