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;•r- 14. To understand the relevant provisions i.c. subsection (2) r.f 

occiiOii 1 oTlhc Amendment Act (IX), the same is reproduced bclov^:

:■! fISWM

’‘Subsection (2). A person though selected for appointment ; 
the prescribed manner to a service or post on or after the 1st ; 
of .luiy, 2001^, till the commencement of the said 
appointed on. contract basis, .shall, with . effect ■ from the 
comrncncemcnt of the said Act, be deemed to have been 
appointed on a regular basis. Ail such persons and the persons 
appointed on regular basis to a service or post in tlx prescribed 
manner after the commencement^of the said Act.shall, for all. 
intents and puiposcs be civil servant, except for the purpose of 

• pcn.sion or gratuity. Such a civil -ervant .shall, in lieu of pension
and'graiuUy, be entitled to receive such amount conU'ibulcd by 
hini towEtfds ^hc contributory provident fund, along with the. 
contributions made by Govcr.!mcnt to his account in the 
fund, in the prescribed manner.”
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I ;
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Thci|l^guage of the. above provision is plain and .v.ell
I i 15.
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;• conceivable, therefore, leave nothing in doubt with regard to the
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.;
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basis through the Public Service Commission both have been relcrrcd to 
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of the learned counsel for the Governme: IS

1
m-i

raw.
■

\ -

A bare look at the'history of legislation on this subject m the unst 

: ■ further reinforced the above view that the petitioners' sciviccs have v.,en 

. . duly regularized^by the legislature and nothing has been left fc

executive to notify'their names in'the official, gazette or to pass any

: 16.V.f .
he

r ■ •'i

this regard, the NWFP Adhoc Civil Servants 

(ReguIaHzarion of.Services) Act-II of 1987 iamueh relevant,wherein a ' 

added to Section 3 thereof to the following effect;- ' .

cMCcui^c order., ’^In■

■;

j
1

I
!
! proviso was

' “Provided that—

the services of such civil servants 
shall be deemed to have been 
regularized under this Act only on the 
publication of their names in the 
official Gazette:”

0)

■]

:.

contract basis 

, S.4 is ctSached in

.! :; In the NWFP Employees 

(Regularization of Services) Act VIII of 1989

on>
■ I

r>: \
• * 'the following words:- • ly *.?I .>? .

Civil“S.Rcfiulation of services of certain 
Servants: (1) Notwithstanding' .anything 

■ .!i any law for the lime being in 
Ibicc, any Civil Servant, who is or has been

• .
I

!
•

i /

$
I; r*

i;
-■K ir-

? •
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=‘£tES®5
tucaaii. according to the

vcnfied
of ihc

■;

fi r ■!mm r.

fromi?

to eligibility.
ice rules applicable to^the^P-'

!11 subjectI . !'I )service
by ^bc „
department conccmca.

administrative!
■ ’r

§ i
a; :!.

. i ■\
was used in sccuon,4 of the N.W.F.

of Serviced) (A mendmeM.1

I
I

Again the same language
on contract basis (Rcgulariaation

I
I \7,-

I ■ Employees 

Acl-U of 1990.; ;

f
I.

\ .
i:.

■

has been wore'ed

wherein nothing has been left for

aliacbcd

ion of the Act (IX), 2005
The relevant provision.i 18.

:i almost in a totallj^ different language

secretaries
■

heads of theThe •C.TadTuinisirativcthe Vissue notification with regard to the1
1:i;--departmcnt/compctcnt.authorities:to

■ ISM'-
dcrstandable words:.

plainly unoedearly accomplished through the 

(2) of the Act (IX) 2005

uld be CT ly a

icrctarics. ihus 

i,-cd h> the

% been . on this analogy all the petitioners
•• !

used in S.2 

siood regularized on
in this regard svos ion/executive order tn ofissuance of notificatio

artmental Ucads/administralive s,1 . .
•4 5*Vformality fot the dep

Ki do wluU v
irod under the said pre^virion

ihordcr/noiification. ■

under statutory obligation V!duty

;hority

i authorities were i
I * ■ ■■ s were not rcQUido and the petitioner

for issuance of sue

r
law to

10 approach them

,^1

j •

r
I •■

1'
t

i
1

I t!1. •
i*. I

i ;K
I

I -
. 4
i/i
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1 19. ‘ The above discussion and ih'e rcproduciioi\ of differ^ *1 legislation 

made from time to lime by the Provincial Assembly lead one lo a

i definite conclusion which shall go without any fear orrchulial that the 
• •- **
i petitioners* contractual services were duly regularized and the phrase 

! “prescribed manner” so used in tlio former and for those wlio are 

regularly appointed (repeated),would lead lo an inference that the Act 

: (IX) has drauTi a clear distinction between the petitioners and those who 

'■ arc appointed on regular basis othci-wisc there was no need lo mention
I
' both the categories of crpployccs tai;gcd with the words “prescribed
i
! vmanner”. Thus’ the impression given by the learned counsel for the

t
It.

<

i
ili
S-l

■|

■ ;* !

>
1 Government is absolutely fallacious and dues not stand to reason. As . 

! already discussed in the earlier para,, the appomtrnciu.or cinployces on 

: ; contractual basis have been^ taken away from the purvicyv an- domain of
t

■ appointments, the

above statutory provision has authorized the-Governor of the. Province
t:. . ' . . '
I of those authorized/appointed by him to be the competent authorities for

appointment of contract employees. Therefore, if the amended rule-4 ^f 

Service Comniission (runclion.s) Rules, 1983 is

'
■ i k.’.■; i.

U'
;; I

/ . -I <
, iVw

yjVedVj

■duP;

; the NWFP Public

? construed in the way adopted by the laid counsel, then m that ease the;
i’"

i
■i ■

■ ;•/ can be held to be ultra vires because it has been framcd/issucd by

Government under the delegated powers of legislations is for a!i

• ! i.

OCtt

intcnls and punioscs must remain subprdinale and subservient to tl'.c
■i

tafutory law and the |test shall? override Uie same for all purposes and
s I

•}

intentions.f

I

I
I

1

I



,..,slSt3‘ ■
Jp^}J'20.^^ The two categories of employees i.c. contract employees ane 

i f ^ I regularly appointed employees arc thus placed under the domain of two

*
.'; ■

I15 • • 1 ’«/

\
I

t
J

5;\ \ i'i:
@5 f] i/- /- i ^different authorities i.c. the Governor or persons authorized by him an-.;
. >r *•. ^ ^ \ . *

J

nthe Provincial Public Service Commission. Thus the statutory law ha. 
! •Ijprpvidcd two different channels for appointment of ilic above iw

T;
••.r ,

I

'^::(
r

!• ■• '.-i

‘ ; categories of cmployccs.'Hcnce, the a|;';;'.j.umcnt of conUact employee.
!i

by the aulhorities/dcpartmental hcadi;/selcction com.niUccs cU’
' 1 . - • •

4

• iauthorized by the Governor is an appointment in the “prescribe.,.
^ ii ' ■....... ;■ ■ ■ '

• •'nianncr* and simil.ai'ly for regular appointment of civil servants ilirc'ug;
’ '-

Public Scr\'icc Commission to a post in civil service of the Province i 

another mode of appointment in the .“prescribed manner”. Both th: 

.matters/channels oh no yardstick or legal basis can be intermingled fo.*

I

: • I i

t I
■ !'. :>- .

:

;

w
; j-

4/
I

I

■ ■ • the purpose of holding the contrary view because boUi have been placcc;
\ ' 1. - ; ^ ' . • . . ^

■,r j by the statutory law poles apart. Both the authorities'i.e. the on*.
-■■■ '. 'ii ' ■ . fc ■ ■ ■■ ■ ■■■■..■

' •authorized/appointed by the Proyincial Government and the Provincial

J

%
ni..' 1

;
r. •.*1

.4I.•1

' Public Service Commission; u^dcr the statutory law have domain ovc

different lypes/calegorics c

!

: ’ ' V • ;
the appointmcnt/sclcction of 

employ CCS. Hbwever, lo be more dear ihc appoimi ems of ih..

twoi t

; •
. I

rcfci'i'ccl aulliOi'iLies in, th-^ III) I ^petitioners were made by the abo 

, ;:;.7 Mil-'“prescribed manner” by the departmental authoritics/administrativo

■ ' ,1 ?-'-’fliii;secretaries m the manner prescribed ..by the statutory law i.e. |n the
nJ ^i -^i^-^'ll lUprescribed manner”, Therefore,‘the petitioners, on th6 strong* of

(2) of Section 2 of the Act (IX) 2005 are undoubtedo

: entiUed to regularization of their services and they have been :dui}'

gularized under the above provision law and no executive authonly

VC

■ -j! --L; ^
. subsection'.■f!

■

i

• .Iv-:; 
■hi:-'')

*. l;
>

4'i 1

• • .* •.•I', -re; ■

„r''' •■J.

. :it.r ■r>
;

i-I
■?

I i
■:
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' \yithin ihe Province has been left with any'powcrs or auuioriiy to undo 

^ what is intended by the legislature. They have no role to play in, the 

matter except to determine the inter se seniority of such contractual •

■ •
;■. • vr

f. ;
1 ■

-t-.' :
• 1

I ■ ! I. employecs/ihe pciitionprs on the strength of length of their service. .
I.::!
i •: • -21. The above discussion and findings would also answer the 

: I points raised by the learned Additional Advocate General shown as (i)

• ' \ and (ii) because it is a century old principle of law that no estoppel shall
I • * * * ^ ^ ^

operate against a Statute which aspect i.s otherwise no‘l established 

view of the admitted^ facts on record. Government and the Authorities

/! 1 =
I

1 t •. •

' If.

!
!

; •.;! ! ; concerned can be held responsible in this regard for not complying with
• ' I \ ‘

' Uic requirements o^Jthc^ Amendment Act (IX) 2005 and the petitioners 

\ cannot bc blamed for.the inaction of the former.

This Bench, cannot form a different opinion on the U\v point from 

the one which has already been enunciated by. the former Division

*
It

i »

t.
i

i 22.
1

Bench of this-Court in the earlier cited two eases as the Honouiablr 

j i Supreme Court has consistently held that a subsequent Division Ben h 

■ y cannot differ with the bpinion of the earlier Bench on the same point/il

■;

i:- .

: law and in case it wishes to do so, it may ask the Chief Justice =.o
' i

constiliUd a larger Bench or to leave the matter for the decision of V'.c 

Honourable Supreme Court; On this.point, the following-ease law of li:.

‘Hr .

. -■ii-gln ll-. Apex Court :s relied upon.

T
I

t {

$
(a) The Province of East rnkistnii vs. Dr.Aziy.uLLlllIIl 

(PLD 1963 Supreme Court 296 at pafiC-308);! ;
•. J

(b) The Province of East Pakistan vs. Sirajul Fniq 
Pafwari
(PLD 1966 Supreme Court 854 at p.,’312-920).

»5
I

' V*,
1 ;

: » •
V;-. : ;

;

;

i
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—.r—

ii'gggsi i.;
Assoc-*-- v-^- Ardcshir Co>vasiee.iim..,

.© %
fothers

(1995 SCMR 423);!■; 1
.’■i

.r
, Ahhnttnbad ys.M::v rAll Khali and romnany

AhiPri BanV -*• r>MKt^n LiniUed
(PLD 1995 Supreme Court 362)P:.

fy'

- (d)•i

i •'.n
. 't:

Court of India in the\ <
the other view held the Supreme;

caseo^SidheswarGanj^
■ • iIr ;■!

I *

•i Court (India) 337).1958 Supreme 1i .1

Jiursc of hearme. the Court was informed that’ I !f 1
During the 

I amongst the petitfoners rnany
. • '■' • ■• . • ■ ' 'J- 'y ' '

>: icsl/intervicw held by tlw N^FP 

. -same

' be appointed 
■ :> ■ '

This assertion was not

I. • t 23.
the .screcninv;I have appeared in 

Public Service commission

5'' i
f!

for
n !I sEh'.: • s Ih®. I I\ . I

insufficient zonal quota scats or other reason .y.'

cither for If!*P
the learned. Additional^.controvcrted/dislogcd by siSi §

- I
lamsM! t . Advocate General at the Bar.

: 24. The court-has gone through the comn.cnts

annexed therewith and there is nothing on record to s.,>v

found inefficient

r, in office almost majority

field- for 4 to 10 veers

etitioners have acquirer,eh

deliver significant services on 

would be of much worth in their respective

Provincial i'ublic

. Thci eidre, ■ •>

icp. t.:-: v
and the o \cr

J>ro
: ■

iOVV \ documents ;or v;. ’C !1\ ;jl any stage were; ' : that the petitioners

comp:-lined a

0\Vi '• x
of t-'-c:. • ■;

gainst by their superior;.‘i ;
I

; ; ! rendered services in the'^t.

I havepetitionersI
1 •r j : rontinuously. Thus. in |lprobabiUhos the p%

' .. .
.. experience ii

■ ■" ■ dns score. Therefore, they■

i'
in the rele^^t Reid and may

i •

1 • f-'i I (
cntrants/selcctecs of the

d of such long experience

1 •
field as compared to the new

I ■ ■-i;.;’ service commission not posscssc

;
ii

a4. W
■

t
i' rI 1’-'\ •i

{■.,

I' •• i

. f.)
1^

r
1
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B25. ; For what has been discussed above and in view of the conclusions

X

additional ground, woiih considcialion in lavour oflheii*S3

©

after interpreting all the provisions of law rclcvarit to the sutyecl,

in View of
mmIf

B^s^-vf-it is held that all the petitioners have been dtily regularized

i tlic provision of Section 2 subsection (2) of the NWFP Civil Servants
•. •

■; (Ampndment) Act (IX) 2005,all these ^cliiions are allowed iivihe above
; V ,. —1— ----------------- -------------^-------—,

i terms and as a mere formality and for the purpose of preparing their
I ’ . • ,, - , _________ ........ ..........................................................-I '**^~*

appointing auihoritics/administrative

) :

t

! service books/rccord, the
civ uf« ■>«

secretaries oflhe pclitioncrs may issue formal prdcr/orders witli regard 

to their inter sc seniority and other relevant particulars required to be

i■■■•■ 1.

{''VUUM
I

Bv-
• entered therein. The needful be done by all concerned by keeping in

■:

view the two dates i.c. terminus ad quern and terminus a quo, within a :: 1
I

(! •- : I
J

?'! i period of a ,mouth positively. The

SccrctaricsAicpartmcntal heads of the petit oners shall also create r.
k-'.-

; cphtribulop/ funds and gratuity funds as is required by the above 

provision of law and the petitioners shall be directed to contribut e
t f •

towards that besides the Government own share/liability of contribution 

; towards tlic said fund.

aulhorilies/administralivc

I •'
y '- ■'|, -u. •j .. %

r!

%
t

ti

'i k ::-^1 n; All petitions are allowed.
j <•

!ii ’ .1*.!
• ►'

»;r • •
•l

I

• •
•;

;i:

i i
I

n ■v; •
;
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GOVERNMENT OF N.W.F.P. 
HEALTH DEPARTMENT.

>. !
•■ • ■ j,i- ■ \■ :;: t ■

K-. ,V4

‘' ' H t notification
■r^'- .V-.

*
Dated Peshawar, the lO*** .July 2009.

I

go SO(ElH-Il/i/31/2909. In pursuance of the Judgment of Peshawar F '>h Court

Jl il r '
HI'#'■■ ■"■

; f-. ■■> .-iS -

V
c
}

i.

■ •.■■
.•?■•« ■• ->... , ■

e

\\. • -
.\ •\'

S.No. . Name of doctor Remarks
1 Dr. Waqau U1 Mulk Also appointed 'i .rough 

NWFP Public Sctvicc 
C<nnititmii»u fP.SC|.____2 Dr. Mulmniinmi Onl n/o Rchimil Onl

Pr. Shahid Aya;s s/p JehanKir Khan 

III.Ah MnriiiMMtMHl 'V* * AhiMMil AM

Ur.Mohnln All Nhitit S/O Ahiimd Mliiih

-4.m s
3

! i
?3

■ -I.-';

f ■ I r»
ii I;i 6 Di'.Gul All S/O iiiiH.snin AH. :
.r' ■ >T'.- '• I

I' vl>-^; ■' I ? IK- 7 Dr.Muhnminnd Mchdi S/O Sardar All Khan

■ i

■i 8 Dr.Masnad Ali S/O Nisar Allw-

Dr.Hussain Jan S/O Amii .’- n.9

10 Dr.H'aritl llussun S/O Wcizir .lusisan '- i

«
k J- t11 Ur.Tahir liu.ssaiii S/O Olmlaiii Muhaiiuiuiii

i

12 Dr.Ssiliih Noor S/O Miihiiin:M:i<l Amin.J r

13 Or.Nawab AU S/O Shcr Ali/ Kurram Agency

Dr.Fnkhar Zomuii S/O Zarif Khan

I f iI

; M

IS Dr. Shahida Begum d/o Mir
AjabKhan

16 Dr.Fida Muhammad S/O Zarin KhanI

«
17 Dr. Miihnmmnd JhwtuI »/o Iflikhar Khan1

' ■

18 Dr. Khan Sahib Dental Surge©;.'t

■I .i.:- ' ■ .I i'r >■' ,
lO

19 Dr. Miiiiiliiii lliiscuiin ji/o ANj’.linr llii:i:uiiii 

Dr. Kaiiiiil Ihiittuiiii tt/o I lii.'uiimi (11111111111
i

20
- ■;•'i .I :

f 21 Dr.Mustnfn S/O nchrnmandi ■I '1 ■■
22 Dr.Miitiiiiaiuiiil Noi>v Klutii .S/O II.

Khan■ v<?-V . ^ .
r

?

i

'
!

>L ; >• •
--egn,,

5 ■

V *.*.
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MuhammudUWV.S/O Khair

S/0 Darwcsh Khan

Dr.Muhamma

"pr.Alani^r lUian

rDrFiSSSqs?THSjrA»''i‘t

t

Muhammad ‘

• I Dr.Muh^26 •
Ud Dm5^QaziU/oi^i

Dr. Sa27 Also
•r-' “ ■ psc.

Dr. Amjaa A^l28

Dr. Shomo- 
Mtihammaa _
Dr.Fawd Rchman

Khan

ioTtoirKiSrsTTDSS^'''^

.29 ad Amir .S/O Muharam
‘ :•

30 ,I

31
'y. :

• > 32
1,

33'

3*1 rSiTS/O Uoal Muhammua
Dr.Anwar

S''-435
mud ST.»

inlcd IhrouE’d 

cwcd •■■>

Dr.Da “V36 Aiso uppo
PSC.
■Conirncinot rcn
2008. _____

Dr. Snirn Muiw'r
.37

■oTTM^mmatl Ibiuhimf.

38

D7S?iSoI5s5o^i^'■

“Dr. Waqar

hiTrshSTAirmni;/^^^

wed irv: ■

Contract not rcnc 
2008.

39

i 40S .

:-
i'lt- :i

----- ------“ im AU Khan

42.* 4

:
\

43
1

Dr. Aurona

■oTiSaSroi^i^/O Qasim
44

r 45 d Ashraf5;:5Shi*laBc-?n;rD/0M'**'ammaI*t.

46I

S/O Musnaral Uhan

D/0 pir^Auhammad

* .*
Dr.Shcr Jan? ! 47 .

Akhtar

Khan ■
Dr.Abgcena. 48?

Or.Kamran Vo.49 Drnhd snri'con

• 0’ypr. Muhhm*” hi.uh•i 50
iTNMMS/oi'^Nuhir .i ..

Or. Khui iu51

f

-v'« ^ IH
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J *

• * 1
Dr. Muha

_____ __________ i;
Dr, bnan Wali khw---- 7

J^i'urkhanda <7/o

mmad Dproz Khan ■ ♦

‘Jcmal Surgeon. T 
^alyurgcon:"- j-..

in Oil
r*Dr.|<i/.wa

I Kluill

nd Zamnn
O-Roza. Shah S/0 S.MSTiHiJJ^TshSh

Dr.Zu(ur Ali Hhuh s/o sTiilTclalwh— 

wr. s. M Tomur Shah------------------------
Alito
I'ac. npiJOiiiici IliroMiti'.—IDr.Muh«mmd ZahieJ^^^o*^ 

Dr.^arAIi S/OMiT^

Di'.Uuklii Zuiiiin S/o W

r Ahinccl

awus

{:

mil

?

nii Dad/

Dr.Khandad K1
S/O Shahmot 

S/O oiiais^ Khanlan

Dr.Khulitl Mciiin «/Ok;:i„.,aiun.7h

^•Gulab Kh

^ j Dr.WaJi Muham 

jPr.S.Rifly’

®/0 OiiiGh^^KhS;

“‘'‘‘‘"^^osl«7zSh3r-
S’ *-uqman Shuoib —

'■ S
5I i!

; I

:
ulam NabI

|SSS£ar=^
;

y

•V
’ ’ »

\ 5.
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Dr. Muhammad Tariq S/o Wazir Jang
Dr. Noor Muheimmad S/o Ahmed Saeed82

Dr. Muhammad Karim S/o Samiullah Khan83

Dr. Aziz Ur Rehman S/o Shah Tareen84
Dr. Gul Rashid S/o Muhammad Gul85

Dr. Naik Amal S/o Milawar Khan
r

86
Dr. Khurshid Alam s/o Jan Akbar87

■

Dr. Pir Muhammad Khan s/o Malik Hazrat88
Dr. Badshah Jan s/o Muhammad Jan89
Dr. Muhammad Jaffar S/o Sakhi Sardar90
Dr. Mir Qadir s/o Amin Gul91
Dr. Hakeem.Ghulam S/o Fiqar Ghulam92
Dr. Atif Khan S/o Sangeen Khan93
Df. Jehanzeb Khan S/6 Inayatullah94
Dr. Samad Khan S/o Mardan Shah95
Dr. Yousaf Jan s/o Karam Khan96
Dr. Izzat Khan S/o Rasool Khan97

Dental SurgeonDr. Abdul Qasim98
Dental SurgeonDr. Tauseef Arnan99;.

Dr. Tehmina Jalil D/o Abdul Jalil100
Dr. Aziz Khan S/o Jaffar Khan101
Dr. Muhammad Parvez Khan S/o Muhammad Nasir102
Dr. Sajid Khan S/o Ghafoor Khan103
Dr. Fida Muhammad S/o Zarin Khan104
Dr. Akbar Khan S/o Abdul Ghafoor105
gr. Muhammad Ayaz S/o Noor Ahmad Shah
Or.,Hanif Afzal S/o Sher Afzal

106 "
107

Dr. Rabnawaz S/o Muhammad Nawaz108
Dr. Shah Jehan S/o Muhammad Hanif109

i'

■? ,
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■'

■•5- f ■

-■

L Dr.Abdul Julil s/o Mbhibullah’: no; i-;
■ ■ >

111w Dr.Muhammad ^har Shah S/O larar U1
Arifccn
ni'.Millitiniiitiiil Kiiiiiiil 2i/0 M.Mliiiill

W ; >:I , 1 I’A
■ >C'.

'I 113 Or.Muliutnniud AyosS/O Zakiruilah
•I ;

•? I’’ . Pr.Jchanzcb S/O Nawaz Khan

Or.Badshah Jan S/O Muhammad Jan
]

US
■f •A

i ■.

1;
? 116 D. Samdana Wohab w/o Dr.Abdul Wnhab

'j.

Their inter se seniority shall be determined in accordance with the NWFP 
Civil Servonts (Appointment. Promotion (k Transfer) Rulcn, 1989.

They^hall be considered junior to all the doctora/civil servants who have 
been appointed as’^edical OHicers on the recommendations of the NWFP 
PuJsHc Service Commissionnefore 23"* July 2005.

As- they are workihg -against leave vacancies or vacancies which have 
occurred due to deputation abroad of doctors, their confirmation will be 
subject to availability of regular posts in due course of time.

1.
i .

, ii.

i • •V.

I.\ pj:- - 
;

i' ■; '• iii.

il;j /

I 'V
. •

I

SECRETARY TO GOVT. fiF NWFP 
HEALTH departm>;::;t.

■:

■H Endst No.'& date even.
•’ j - V; • , Copytothe>

1. Secretary to Govt, of NWFP. Establishment Department.
2. Secretary to Govt. Of NWFP, Education Department.
3. Secretary to Govt. Of NWFP Finance Department.
4. Principal Secretary to Chief Minister NWFP.
5. Secretary to Governor NWFP.
6. - Accountant General, NWFP, Peshawar.
7. Registrar Peshawar High Court. Peshnwnr.
B. OirRRinr Ocnornb llntlih Scrvicnii, NWI'*t' IViihiiwitr,
9. DIISFATA.
10. All EDOa (H) in NWFP.
11. All Medical Superintendents of Teaching Hospital/OHQH in NWFP
12. All DAOs in NWFP.
13. Computer Section Heedth Department.
14. Doctors concerned.

i

.....
■■I

-/if w- ;•
■‘t *.;

A'f

Jamil) 
Section OfTiccr-II

lami

Copy also ovailabic on the website www.henUhnwfp.eov.ok

1

•. i
i ■"I I

i-' .!

! . ;
«

••

■i

J -

■: •»

i -V

http://www.henUhnwfp.eov.ok


J

^9
V* ' .r♦ /, -f: I

iIk / [
i,.. '•

• i'V'/-:! • * .rN'^\ -f
,'h '%: 1

;
I I

[ THF KHYBERl .' •Vv ! ?
i: :^# ■.;

. -r
. ■'»

f.:- ny I. ir
I

•■-:::,••■ .. .->¥M4wrr^'-

Appeal No. l9,l!5/2( 09

Date Institution. ....
Date of Decision. ...

... ’.

Dr HiwnnulliiiV l<Hun,'I/C Medical.Omorr, ,
■ ' Hussain Abad, Peshaw;3r.

!
L\

9.12.2009 
18.1.2013- '• •

I -I.-: •;1.1 !!•.1

(ApRejlant)•*. •
?•I' Civil Dispensary, !

I* )I-i'!- '•I• •t

VERSUS •; : M :
■K %■

I' 2 of Khyber Pakhtunkbwa thrbugfi its Chief^eo'etary; 

to Governmer. Khyl.dr l>aKhtun,rhwa, Health ^epart^hent,; . , 

KhyberPa.htun.hv|.;:.^^^^.^,^^^

tt .•HJ. • •
i-.ii-r I1. Governme ». •k.;

■'6 .

■ .2. I I..r►Peshawar.- 
3.- Director General Hca.lth Services 

■ Peshawar et(|.
t

n't!'-. •: I
appeal under section i GF THE-KHYBER PAKHTUNKHW 

cFRuirF ' Acr i9'/i. ■ .

MR. ABDUL,MABOOD KHATTAK,^
Advocate

MR. SHERAFGAN KHA'lTAK,.
Addl. Advocate 6eneral_.

;
....

1 .

;
> .. ■■ . Forap'pella'nt'.--. .• '.;i ,

1

■ • For respondents.
:'S'.c h'-j' ■■ •.••i; ;..ft !

T. : . ■ ■ I • .'member^ ;
• member' !■ ••

*• (
MR. SULTAN MAHMOOP KHATTAK, .
MR. FAREEDULLAH .KHAN, . ■ 

JiiDGIviEl^'_;
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1 MVT-l-lr....
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br. zafar All'Sh^-^and ^ndce .appeal nIp. i93b/2p09 bybrT Faroog^VersuV.

' ■' ■ Vdtnment of id;ybfer. Pakhtunl<hwa through- its Chief Sec,:eta,^ Peshawar-etc.
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i BEFORE SUPREME COURT OF PAKISTAN

{Appellate jurisdiction)i

!

C.A.NO.260-P/2018 
OUT OF

C.P.NO.132-P/2013

[

I

Appellant' Dr.Rizvvanullah Khan

Versus

t Govt of KPK through its Chief Secretary, 
• Pesha\A/ar & another....•     • • • ■ v-• •     • •

i ■
4 Respondents t

KPK Service Tribunal, PeshawarCourt appealed from
I

Counsel for the petitioner: MUhammad Ajrtial Khan,
Advocate-on-Record/ASC' 
Supreme Court of Pakistan

*
Counsel for the respondents:

irjpEX /V"
I- ' h
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BEFORE SUPREME COURT OF PAKISTAN
{App^eHate'Jurisdiction)

/20.13,.O.R.LA.No.

Petitioner.♦Dr.Rizwanullah Khan ,i

• ' Versus

‘ • G'pvt. of KPK through Its Chief Secretary;, Peshawar & another......... Respondents

CONCISE STATEMENT

Service matter/ seniority.I, '. -Subject matter and the law
n..': Which side filed this petition The petitioner

Who filed it with what result..a)'Filing •
b) faecisioii’

Court/ ForumIII

Appeal of the petitioner was dismissed.Service a) 09.12.20^09 
b) 18.'Q1.2Q13.’

KPK^
Tribunal, Peshawar.
•Point jnoted in the impugned judgi^ent

:^A

Treatment of the point' noted in the,
impugned judgment and pages.________ __
The -Ho'n’ble Service Tribunal held that, 
as such, the contract • doctors used to 
continue the contractual appointment 
against the short .term - vacancies. The 

•services of the petitioner have.correctly 
been regularized in accordance with the 

■ amended .Civil Servant Act, 2005 and the. 
judgment of the Hon’ble Peshawar High 

has been idiscriminated. Court, Peshawar, since the petitioner was-
•appointed prior to the promulgation of the
• Civil Servants Amendment- Act, 2005, 
therefore, his services' could only be_ 
regularized w.e.f. the date of continuous 
officiation as Medical Officer from, the 
date falling within these . two dates, as 
mentioned. The so-called departmental 
appeal .dated 10.08.2009 does not mention

• the order against which the same has-been 
Because all the citizens are equal .before filed,,
law and should be dealt with equally ' • .
under Article 4 and , 25 • of . the
Constitution of Islanaic Republic of' , ' «

IV-

Petitioner has been .discriminated
because benefit of tegularizati.on' frorti 
the date of initial appointment given to 
similariy , placed .person , namely 
Dr.Muhammad Iqbal,-Medical' C^fficer 
and the petitioner was also entitled to 
the same treatment. ,

Petitioner
because the other departments as wpll as 
the Ailitonomous bodies, of the province 
have awarded graded pay, senioriti^ and 
regulanzation with effect from the^ date 
of ihi^ir initial appointment, whiph, is 

fundamental .rights

!

1

•against the 
enumerated in Constitution of Pakistan,f

1973.

'rI

It

Pakistan.
1 .Case/ law Ruling involved o.n-the.points.V,

AgainstFor
Nil1)-Constitution of.Pakistan, 1973.

.2) Rulings/judgments of superior courts 
according to need-. .

*

)
; . Certified that this' concise statement has been prepared by the '
: undersigned in-accordance^with the rules of the court and is complete and . 
t correct in all respects. ■ . '

(Muh^nma'ri^^mal Khan) 

Advocate-on-Rec6rd
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RF.FORE SUPREIVIE COURT OF PAKISTAN
I

(Appellate Jurisdiction)
i

*
(

•/2013 •t C.P.LA.No.!•

t

Dr.Rizwanullah Khan, 1/C Medical'Officer,'
Civil Dispensary, Hussain Abad,Peshawar

Versus
Govt, of Khyber Pakhtunkhw.a through its Chief Secretary, 
Peshawar. -
Secretary to Government of Khyber Pakhtunkhwa, Health 
Department, Peshawar. ' . ■ '
Director General Health-Services, Khyber. Pakhtunkhwa 
Peshawar. ' ••• , '

Petitioner!
•f

■ ' '2:)
•!

i :’3)
i

Respondents
I1

CIVIL PETITION FOR LEAVE TO APPEAL 

UNDER . ARTICLE ' 212.(3) OF THE 

CONSTITUTION OF ISLAMIC REPUBLIC 

OF PAKISTAN, .1973 , AGAINST; THE 

IMPUGNED JUDGMENT OF THE HON’BLE 

SERVICES tribunal, KPK, PESHAWAR 

DATED 18.01.2013, .WHEREBY APPEAL 

BEARING iNO:1915/2009 FILED BY 

PETITIONER WAS DISMISSED.

i-

- - Respectfully Sheweth

t
THE POINT OF LAW. AND GROUNDS INTER-ALIA OF
general . PUBLIC IMPORTANCE, WHICH FALL FOR
OETERMINATION OF THl'S'iAUGUST COURT. '

1) ' Whether the impugned-‘order dated'18.01.2013 passed by
hon'ble KPK Services. Tribunal,, Peshawar, is not'against law.
facts and record of'the case,- hence untenable?

V

Whether .the appraisal of evidence and'the findings of the 

ho.n ble'Tribunal are not arbitrary, suffers from misreading and
::'2)

i-



non-reading of eviderice, misconstruction of materials available 

on record, misconception of lav^ and legal infirmity?
^ * • r '

V .

1 *Because s,ervices of-the petitioner have not been, regularized 

with effectjfrom the date of initial appointment merely on the 

basis of discrimination-, favoritism’and nepotism, -otherwise, .he 

was entitled to graded,pay and seniority from that date.

3)

u'-;-
. ;

i

rWhether the'petitioner has not been, discriminated beca-use
benefit of. regularization frorh the date of initial appointment

•' 1 ■ '
given to' similarly.-placed person namely Dr.Muhammad Iqbal, 
Medical Officer and. the petitioner was also entitled to the same 

treatment?

4)t

:
i:':
1
I'."

- f
Whether the petitioner has to been discriminated because the 

other departments as well as the Autonomous bodies of the 

province' have ' awarded ■ graded- . pay, seniority ■ and 

regularization with effect .from the date of their, initial 
appointment,- which i is against the fundamental, rights 

enumerated in Constitution of Pakistan, 1973?

5)
•'•■A

-'v’•
■r.-.r

.I

Because ,afl the citizens are -equal before law and :should be 

dealt with qqually under Article 4 and 25 of the Constitution -of
. i '' I ' ' , - ' ■

Islamic'Republic of Pak Stan. . ,

Whether the hon’ble .Services Tribunal has not the- power'to 

hear and' decide,dases-'in’whigh the vires of notifications have 

been challenged on ground of discrimination?

6)

■'A

1

7)
i"

•i

Because the seniority ih the grade, to which a civil servant is 

promoted shall take effect from the date of regular appointment 
to the post in that.grade.'

8)
--

■i i
. ;-i-' - -

9). ' Because, period during which an employee hold a post as an.

contract appointee can be taken into consideration for pay and 

pensionary benefits and as regards promotion and move-over 
to the next higher-grade.period for contract sen/ice followed,by 

regular service in the- scale' shall also be counted towards 

length of service provided for promotion or move-over-fn the ..

V

i .

yr.'

►



(R3.
the condition that;there is no'break of

higher scale subject toahe

service.
■ at 'laving the prescribed qualification

, entitled for regularization of ■ 

of initial appointment, but has been

Because the petitioner 

the, time of initial appoin ment was 

his service from the datp ■ ,
denied the same benefit for no obvious reason.

• 10)

Because it is pertinent to otenton here that on promulgation of 

Khyber Pakhtunkhwa divil Secants (Amendment) Act, .2005 

of the petitioner were regularized with immediate

11)

e the services 

effect. ■
■

I is not against, law., illegal, 
unlawful and without lawful

Whether the impugned notification 

without lawful authority, 

jurisdiction?

12) ,

3r

Whether the:Hon’ble Trbunal had not failed to appreciate the 

perspective by .not applying judicial mind,
13) , ■ .which .3case in its true 

resulted into grave illegality and injustice?

hon'ble Tribunal is not fraught 

with the palpable imprints of legal infirmities cuiminating , in 

imiscarriage of justice?

Whether the judgment of the: 14),

grave

hon’ble SerVice Tribunal has not deviated from the15) Whether the.
settled principles of law governing the appraisal and-evaluation

' attached to inadmissible

1-

of eviflence when undue weight was 

evidence of respondents?

Whether the impugned order is not violative of section 24-A of 

GenerahCiauses Act, 1897? ,
17) Whether the hon'ble Serl/ice Tribunal has not committed gross 

irregularity while' dismissing the appeal ;of the

16)'• :

:
.1

illegality and
' . petitioner?

ErrSr is patent on the face of record.18)

.

T



IT
THE STATEMENT OF iFACTS GIVING^RISE TO THE LAW

»,*■.

POINTS .IS ASUNDER:: ,
: ■■ ■

!' ■r That the petitioner was initially appointed as Medical Officer, on 

contract basis, in the Health Department in prescribed'manner 

through Departmental Selection Committee on 25.11.1995, The 

contract appointment of the petitioner was renewed/ extended 

from time to time. Meanwhile the'NWFP Civil Servant Act, 1973 

was amended. .' ' . " ' •

1)

That vidfe NWFP Civil Servant (Amendment) Act, 2005 

publishec| in the official gazette on 23.07.2005, section T9 was. 

amehdedp whereby all the contract'employees made between 

the period of 01.07.2001 to 23.07!2005 were regularized.

2)

That in pursuance of the above said amendment, the petitioner
♦ « '

submitted an application dated 13.06.2007 to the effect that the 

Department may be pleased to issue, the notification of 

regularization of the petitioner and to -implement the .above 

hnentione.d Amendment Act, but no reply was'c.iven.

3)
. ’■..

'jThat the petitioner along with other colleague filed writ petition 

No.1677/i007 ih 'Peshawhr High Court, which was accepted on 

18;'^1.2008 and petitioner was declared regular employee. The 

Department also .accepted the decision and did'not fiie appeal 

Ipefore the august Supreme Court of Pakistan,-thus the matter 

attained .finality. ■

That during pendency of the above said writ petition the 

petitioner came to know that one Dr.Muhammad Iqbal, who had
1' I' ...
been granjted extension for 3 years with them vide Notification 

SO(Estab) H-iV/3-18/2003 dated 08.01.2004, has already been, 

rfigularized vide, Notification No.SO{E)Hr11/3-18/2b06 dated 

09.12.2006 w.e.fthe initia date of appointment.

-4)
V '

5)

»■

’

That to th^ utter surprise of the petitioner his services were - 

reguiariz^d with effect from 23''^ July 2005 under sub-section 

(^) of 5,pGtion ,2'of NWFP Civil Serv'ants (Amendment), Act, 
2p05 vide Notification No.bo[E)H-Ii/1/31/2009 dated 10'^ July. 

2009.- ■

•6)

v."

D
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BEFORE THE NV/FIf SERVICE TRIBUNAli, PESHAWAR.! V'• I-
^ ■

t
:■

t

j'.":v;'C£', . ; -.viicji;

............ Appellant

/ ,mrr /2()()9 .’«.v-': i- f -■•Service Appeal No«

1"^ [' 
^P' w i

j

, . : Dr Rizwanullah Khan, I/C Medical. Officer 
' ! Ciyil Dispensary, Hussain Abaci,

Peshawar.

5

!
1

1

■

fl. ►.

•lO'! I
^14 Versus:P-ig:

A Government of NWFP'Through its Chief Secretary* Peshawar. 
2. Secretary to Government of NWFP, Health Department,

W director'General Health’Services, NWFP, Peshawar.mm
.. ^

Respondents
f

IP ‘■ rfi

Appeal under section 4 of NWFP Service 
Tribunal Act, 1974.

0'^ '\
i;

•A,:,
en- ••t ;

On .acceptance of this appeal the respondent 
,be directed to regularize the appellant with 

CrT^-effect ■i'rom .ithe. date of initial' appointment as 
Medical Ofricer and grant them graded pay 

^ ■ and,seniority with effect from his initial date .
of appointment.

;

\.

■:'fi V

:l • 'A 'yi 'T'. ' '. N .

f'inied %

^^:^spectfully Sheweth,

' • I [ I I ■

ill-
,t.«

)V The appellant respectfully .submits as follows: ,

I That the appellant was initially - appointed as . u
’ contact basis, in the Hbalth Department in prescribed manner through 

Departmental Selection. Committee , on -25-11-1995. The contract 
appointment of the ajDpellant was. renewed/extended from lime to 
time. Meanwhile .the NWFP Civil Servant Act, 1973. was amended

'l That vide NWFP 'Civil Servant (Amendment) Act, 2005-published in 
' ’ the official’gazette on ^3-07-2005,, Section 19 was amended, whereby 

all the contract empIo:|ments made between the period of Oi-07-2001 

7 to 23-07-:\p05 were regularized.

fiif': ’i . . ,3. That pursuance’ o
■ . ; ■ submitted an application

Depaitment may be plpsed to issue

if I
!

Medical Officer, on ;

; : Ii \

f
I:

r-.'. • f the above said amendment, the appelluni 
dated -13-06-2007 to the effect that the 

the notification of regularization
-f.

i.!;-
:■ A,,.K

■,

Si
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1-, Appellant wiih conned and .Mr. Shtirafgan KhMaK, .^AG
U1a re.spondonls pr.^sent Argun^ents. heard, and^ record

perused. Vide ourdeLailed judgmen.:; of to-day and placed' bn^rilL\
this appeat is dismissed. Parties are left to bear their own costs.

; File be ensigned to the record.

■ ANNOUNCED .■ ■
.1.8.1.2013.

[•';
/i.for

i

I

i
{it-./

n*.

►

I y

K-i'C: •

'•■?csi’avo-

'.vn.!

]■ .

. I. I i .. !■

V .

I ■ •!

;

-
i

7

I-:r /

•s4ftr.
■ ►

,• .;■ .

u;
1'i

Vw- '..3
;

n.
.r

ft

m i-v

tQ



. K

f^EGlSTERED NO..pill

A 2 E T T E!

. ^^I^AORDlNAi^Y
%-. t - '■

1-
GOVE RNiviE N'T■ox*/ /

f:
1

^lAKBLTtnVTYv-Tifrvr 

;----------L£«»A\V^ 'I’UISSUAV

f kovincial as*-'-"

X^hymr r;

^^wajJAN-q.vi^vToil

n . „ ^^OlmCATio.v
Dqted Peshawar, the 22nd J,,„u,„y20i:i.

■1

f'Jo- PA/Khyber I
i;..

PakiKunkInvn ‘on^ASir; °|;' ^

PakinunKhwn on 17,h°'<-KhyberPakJI::^;:r"'20i:ns
Cieil,

‘''ici ii:i^uMi(;[( [0 \r- [[,,. r ' uf Khybur !
wMSSWWg!^ k I

I

I• I lure

i
■■ ■■

: , ''^"^‘Wawitunkiiwaactno

<tM,.iur(li„i„yi djtocl22iHlJ,

•IIIOK2013)
i:

IjOc/ l'’tll\lllii!lt\ll
>nuiuy, 'JOi:])^

av/

•-A • AN
Acrfu/thcr to

Preanibie. Wlirm^/iQ
. .......... ......................................................................................*......

'1'ifluby oiiacluU as lollov/s: .i|),n.>i„i„^.

iv •l
SS5-1 *0.: 19/3.
1

nib
S3S=7,V

1.

Iliis Act ^?.r'i'^y be c.-bfeci the- *^b>bcr Pakhiunklr.va Civil
(2) It shall come iino force•^une,200l. ^^o'lce and shall bed

to have tohon edec, fron,
30(fl (lay Qf

urj.
lA505

1

1

1

;



r - //
/

>•

X.-.V‘. :

506 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE
extraordinary, 22;'11JAUU/YRY‘, 2013, •

2.
• •- In Ihc Kiiybf’r 

X‘/lll of 10/3), fci section 19
-

I the

entitled to receive such pension or gratuity as may be presc^^H.d.seivicc, a civil scivant shnil be

=“:£!SSSS“ .: 1. ..s™'r;ss“
v/l'iO is disniiss(?d or reniovoci fiom

■ £i!SjiS”r£? Y™' ■•determined by the prescribed mithnrih, ^ ‘^'^ ^'T'cipntor)' pension or gratuity as may he
which qualifies forpension or i'ralullv Vnd -mJ Tngth of ser.icc of the clvi'l seivoul
be adjusted against the amount of nrjT'-i'' ^ on sucli provisional payment sliail

■ civil sci-vanl or hir. family; ■ iTnluily fmaily dcletmineil a;; payahlf; {,) .-in,:!,

■ - ' - nr -if+n I'’''’' bioso who are appointed in tlic presciibcd
or after the Isl July, 2001 till 23rd July, 20,05

- appointed on regular basis: •• . •

. Provided furtiicr timt the amount of Conti

or gratuity admissible .to. a civil

manner to a soivicc or post 
contract basis shall bo deemed to have been

onon

I civil ■ K.md.I

■ Uio Socfcllll'uf r climcully arises in fiivin'f! eflccl lo nny of U,o ,
rrnvisinr.s n| this r.er.lion

3ea,
5l

OY ORDER OF MR, SPEAKER 
PROVINCIAL ASSEMRLY OF Kt(Ynr;R 

PAKIIIDNKHWA

(AMANULUMI)
Sccrclar)’,

Provincial Assombiy of Khybor I'NiKhlunKliwa

I'lff.l.fJ ;irul |,, n.,.
-■•mIV •■.I'!,' OUI,(I,, i'liyi;, I'd M

r



7 > • s
4

■ •• ^ •.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALK ■ ■■

. A
Service Appeal No. 528/2018

''4'

Dr. Rizwanullah Khan Deputy Director (HRM) DGHS, Peshawar . . . Petitione

VERSUS

1.Govt: of Khyber Pakhtunkhwa through Chief Secretary. 

2.Secretary Health Khyber Pakhtunkhwa.

3.Director Genera! Health Services, Khyber Pakhtunkhwa 

' 4.Secretary Establishment Department Peshawar. 

S.Secretary Finance Department.’................ Respondent

PARAWISE COMMENTS.

Preliminary objections.

That the apeal is flawed both in law and on facts thereby making it indefensible!I.

II. That the appellant has not approached this Hon’ble Tribunal with clean hands.

111. That the appellant has got no cause of actioh therefore making me appeal n

maintainablerunderArticle 212 ofthe Constitution of Pakistan, 1973. - 

That the appellant has already availed the remedy at this Hon’ble Tribunal 

Hon’ble Peshawar High Court Peshawar. ^

IV. ar

RespctfuHv Sheweth:

Correct to the extent that the. appellant alongwith' his other colleagues

■ appointed as Medical Officer (BS-17) in 1995 on contract basis as stopga 

arrangement through Departmental Selection Copimittee and their contra(

■appointment renewed frbiri time to ■time, till the cprpmehcement of the Khybe 
p ^1^ Pakhtunkhwa Civil Servants (Amendment) Act, . 20Q5. Meanwhile, the law wit

■ regard to appointment of persons, on regUlar\basis a'bandoned on 30.6:2001 an 

the law of appointment op contract basis were adopted on 1.7.2001 throughoi

- the Province,' however, on commehcement of the Khyber Pakhtunkhwa Civ 

Servants (Amendment) Act, 2005, the law of appointment on regular basis 

restored with effect from 23'.7.2005 i.e frpni the day of.the commencement of tht

1. .wer

!*•

V-

O'

I wa
i :
1 '
I
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Act of 2005. The mechanism for appointment in BS-17 through prescrib 

manner is reproduced as under;-.

“Section 7 of the Khvber Pakhtunkhwa Public Service Commission:- Function If 
the Commission,™ (1) The function of the commissf(^n shall be,-

d

(a) To conduct test and examination for recruitment of persons to,- 

' . (i) The civil services of the province and civil posts in connecti h

. with affairs of the Province in basic pay scale 16 and above Ir 

equivalent, . . i

2. It is submitted that Sub Section (2) of Section 2 of the Khyber Pakhtunkhwa G il 

Servants (Amendment) Act, 2005 provides that a person though selected' )'r 
: appointment in the prescribed manner tO' a service or post on or after the: 

day of July, 2001 till the commencement; of the said Act but appointed 

contract basis shall with effect from the cornmencement of said Act be deemed :o 

have been appointed on regular basiS:(Annex: I). those who were appointed s 

■ Medical Officer on contract, basis through prescribed manner i.e on e 

recommendations of the Khyber Pakhtunkhwa Public Service Commission, w< e 

. brought on regular basis w.e.f 23.7.2005. The contract- services of the appell it 
(Dr. Rizwanullah Khan) including his colleagues'doctors whose appointm' it 

. were made through Departmental Selection Comn^ittee (other than the prescr e 

manner) as MO bn contract basis in 1995, were not regularized by e 

Department.' Hence, a number of petitions (including the appellant) were fi id 

before the Hon’bie Peshawar High Court Peshawar in the year 2007 and 2C 8 

regarding regularization ,of their contract services. This Hon’bie Court v e 

judgment dated 18.11.2008 in writ petition No. 1510/2007,“ Titled Dr. Rizwanul ;h 

& others vs Govt of Khyber Pakhtunkhwa alongwith all other similar petiti( is 

ordered the' regularization w.e.f 23.7.2005, the verdict of which is as foil W 

(Annex: II);-

n

*

“after interpreting all the provisions of law relevant to the subject, it is h 

that the petitioners have been duly regularized in view of the prpvisioniof 

section-2, sub section-2 of the Amendment Act, 2005, all these petiti( is 

are allowed in the above terms arid as a mere formality and for (e
purpose of preparing- their service book/record, the appoint ig

' ' ' *
. . authorities/administrative secretaries of the petitioners may issue fori al 

order/orders with regard to their inter-se-seniority and other relev nt 
particulars, required to be entered therein.^ The needful be done by jll 

- concerned by keeping the two dates,i.e terminus and quern and termii is 

quo, within a period of one month positively.”

The above judgment of the Hon’bie High Court was implemented and le 

services of the appellant (Dr.RIzwanullah Khan) was regularized w.e.f 23.7,2( i5

Id

a



7^• f
by extending the provisions of Regularization Act! 2005. The appellant hai 

availed the remedy available to him at the prd^er fonum. Hence, his subsequen 

appeals filed before this Hon’ble Tribunal is not maintbrnable under the law. ,

3. • \The appellant has concealed the facts from this Hon'ble Tribunal. Though the 

-appellant had already availed the remedy as evident from his writ petition No 

1510/2007,” Titled Dr. Rizwanullah & others 

pthers .the judgment dated 18.11.2008 of. the
vs Govt of Khyber Pakhtunkhwa S

Hon’ble Peshawar High Court 
ordered thereon, nevertheless, the appellant filed Service Appeal No. 1915/2009, 
titled Dr. Rizwanullah Khan vs Govt of; Khyber Pakhtunkhwa etc wherein .the 

appellant Dr. Rizwanullah prayed for regularization of his contract

i

service from
the date of his initial appointment i.e.1995. This Hontjle Tribunal dismissed the 

appeal .vide judgment dated 18.1.2013 (Annex: .III). The appellant has filed 

appeal in the apex court against the judgment dated 18.1.2013
Tribunal (Annex-IV). The same is still pending in the August Supreme Court of 
Pakistan. • ’

11
’fof this Hon’ble

4. On the commencement of the Khyber Pakhtunkhwa Civil Servants (Amendment) 
Act, 2013, the colleagues of the appellant who were'petitioners 

No.1510/2007 and connected petitions,” Titled Dr. Rizwanullah & others vs Govt 
of Khyber Pakhtunkhwa and were beneficiary of the judgment dated 18:11.2008 

in W.P.1510/2007 again filed writ petitions in thp. Hon'ble Peshawar High Court, 
Peshawar for their regularization from 1995 vyhich the ijon'ble Court remanded to 

the Department for consideration. -

in writ petition

ii

proviso under sub section (4) of Section-2 of the Khyber Pakhtunkhwa 

Civil Servants (Amendment) Act, 2013 (Annex: V) provides that"those who 

appointed in the prescribed manner to 

2001 to 23.7.2005 on 

regular basis. ■

The 1

are
a service or post on or after the 1®^ July, 

contract, basis shall be deemed to have been appointed on

Actually this proviso superseded the the provision of Sub Section (2) of Section 2 

of the Khyber Pakhtunkhwa Civil Servants (Amendment) Act. 2005 regarding 

regulanz^ion from 23.7,2005. The proviso of the Civil Servants (Amendment)

of initialAct, 2013 has regularized the employees retrospectively from the dated 

appointment made on or after 01:07.2001 instead of 23.7.2005. But have no 

retrospective effect before 1.7;2001. It is further submitted that the 

judgment of the Hon’ble Supreme Court of Pakistan provides that “if the Service 

Tribunal or Supreme Court decides a point of law rejating to the terms and 

conditions of service bf a civil servant which

servant who litigated, but also .of other civil servants who

numerous

covers not. only the case of civil, 

' may have not taken
any legal proceedings, in such a

demand that the benefit of such judgment by service tribunal/supreme court be 

extended to other civil servants

case, the dictates and- rule of good governance

who may not be parties to the litigation instead of
Qj
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compelling them to approach to service Tribunal or any other forum. (1996 
1995 PLC (C.S) '1137, 1984; SCMrI 286, 2006 PLC (CS)11,SCMR 1185

2005 PLG (CS)368. 2009 SCMR 1. 2005 SCMR499)

I

■/

it.//
Keeping in view the'judgment dated 18.11.2008 of ihe Hon’ble High Court in

■ ''4- '
' W.P,1510/2007 read with sub section-2 of Sectlon-2 of the Khyber Pakhtunkhwa 

Civil Servants (Amendment) Act, 2005 read with 'proviso under sub section 

(4) of. Section-2 of the Khyber Pakhtunkhwa Civil Servants (Amendment) Act, 
2013, the services of the appellant and all sirnilarly placed employees (litigant or 
non-litigant) who were appointed oh contract basis in the year 1995, 1996, 1997 

as Medical Officers, were regularized W:e,f. 01.07.2001 instead of 23.7.2005 vide 

Notification dated 17.10.2017; The Notification dated 1.11.2017 issued 

inadvertently was withdrawn. Hence the regularization order w.e.f 01.7.2001 has 

been issued urider the provisions of law interpreted by the Hon’ble Peshawar 
High Court, Peshawar vide judgment dated 18.-11.2008 in.W.P. No.1570/2007:

For thetJurpose of regularization of contract employees reliance is placed on the 

of Govt of Balochistan, Department of Health through Secretary Health vs 

Dr. Zahida Kakar and 43 others reported in 2005 SCMR 642 (A) which reads:

.....contract appointment,—- Scope,-such appointment terminates on the

expiry of contract or any extended period on the choice of employer or 
appointing authority,- primafacie, such appointment does not create any 

vested righ."

In another judgment of the apex court in Suo M'oto action regarding regularization 

of the contract employees reported in 2013 SCMR 3G4 (b) it has been held;

;:-r'
1/-

i
/

I-

case

;

I

Regular appointment, right of scope-—-Contract employee 

Cotitract employees, did not have a vested right for regular appointment,

, The Hon’ble Supreme Court of Pakistan in a recent judgment dated 3.1.2018 

.titled Workers Welfare Board, Khyber Pakhtunkhwa vs Nematullah etc has 

ordered that contractual employees have no right to be regularized until there is e 

law prpvided to that effect. (Annex; VI).

As explained in the preceding paras. .5.

As expjamed in the preceding paras. •6.

7. As explained in the preceding paras.

GROUNDS:

Incorrect. As explained in the preceding paras., 

b. Incorrect..As explained in the preceding paras^ 

Incorrect. As explained in the preceding paras..

a.

- c.

.. ,----- -
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I

Incorrect. As explained in the preceding paras; 

Incorrect. As explained in the preceding paras.' 
Incorrect. As explained in the preceding paras.

d.M- ^■p
e.

/ A.
f. I

4 It is therefore humbly prayed that the appeal in hand.^oemg devoid of merit, ma 

graciously be dismissed with cost.,

/
;

♦
I t

4

Secretary to Govt, of Khyber Pakhtunkhwa 
Health Department.

(Respondent No.02)

Director General Health Services, 
Khyber Pakhtunkhwa, Peshawar. 

(Respondent No.03)

Secretary to Govt, of Khyber Pakhtuhkhwa 
Establishment Departrnent. 

(Respondent; No.04) .

♦

Secretary to Govt, of Khyber Pakhtunkhwa 
Finance Departitient. 

(Respondent No.05^),:.—^
I
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y
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SN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR- ^0

C.M No /20%0
in

/2018Service Appeal No

Dr Rizvvanullah Khan Appellant

Versus •

Government of KPK through Chief Secretary & others Respondents

INDEX

S. No Description of Document Dated Annex Pg No
Copy of application! and affidavit

'2. Copy of Notification 201-1 1-17 A
3. Copy of Notification 21-11-17 B
4. Copy of Departmental Appeal under 

RTIAct
C sT

i
i<

Appellan

( M 1
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I
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f IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

/

_____/20#

g . /2018

C.M No
in

Service Appeal No

Dr Rizwanullah Khan : versus Govt of KPK through Chief Secty and others

Application for directing the respondents to place on file the approval note 

of worthy Chief Secretary Khyber Pakhtunkhwa and official 
correspondence before the issuance of Notification No SOB[(E-lI)/l-5/2017 

dated 01-11-2017 and Notification No SOH(E-TI)/l-5/2017 dated 21-11- 

2017 ------

Respectfully Sheweth,

The appellant submits as follows:

1. That the title Service Appeal is pending adjudication before this Honorable 

Tribunal and is fixed for hearing today.

2. That in order to arrive at a just and fair conclusion of the title Service Appeal, it is 

necessary to place on file the approval note of worthy Chief Secretary Khyber 

Palditunkhwa and official correspondence before the issuance of Notification No 

SpH(E-TI)/l-5/2017 dated 01-11-2017 and Notification No SQH(E-II)/l-5/2Q17 

dped 21-11-2017, hence this application for issuing appropriate directions to the 

respondents. (Copies of Notifications are Aunex-A & B respectively)

It is, therefore, prayed that on acceptance of this application the 

respondents may kindly be directed to place on file the approval note of worthy 

■Chief Secretary Khyber Pakhtunkhwa and official correspondence before the 

issuance of Notification No SOH(E-ri)/l-5/2017 dated 01-11-2017 and 

Notification No SOH(E-II)/l-5/20I7 dated 21-11-2017.



■V... 1^19 ■ jjXGoVEf^MENT OF KHYBER PaKHTUNKHWA
'•••: V

health Department 

Dated Peshawar the 01=‘ November 2017 3

NOTIFICATTnrO \\vv\s\A
.. No.soHrE-.in/i-.q/7ni7 /

In pursuance of Khyber Pakhtunkhwa
Service 

Civil
-rib™, Appe„ Mo.983/2014 dateP 2L04b2017, Kh.ber Pakht„„Pb„a 

Seivant Aa 1973 amendment Acts-IX of 2005, 

of Khyber Pakhtunkhwa 

S&GAD letter dated 15.08.2005, 

letter dated 22.07.2014 and

in of 2013, read with Govt.
Finance Department letter dated 27.02.2013,

Establishment & Administration'Department " 
further read with Supreme Court of PakistanJudgment of CA 504 of 2008 dated 18.01.2012, 2014 :SCMR 1289, 2016 PLD ■(SC) 534, 2009 SCMR 1, 

in WP No.1188 of 2012 and dated 22 

Dr. Rizwanuflah Khan, SMO,

(HRM), Directorate General

Peshawar High Court Judgments dated
P9.09r2014 ■ 

.06.2017 in WP Fio.3394, the service of ..
BS-18 presently wo'rkinjg as Deputy Director ' . 

Health Services Khy.ber . Pakhtunkhwa . is 
With ail back benefits including Pension and 

seniority w.e.f his- initial .date of contractual appointment dated 25'.11.1995
due to continuous officiating service followed by regularization.

regularized w.e.f. 01.07.2001

■

SECRETARY HEALTH 
KHYBER PAKHTUNKHWAEndst. No. & Datp

Copy to:
even

/
Accountant General Khyber Pakhtunkhwa, Peshawanf^
pqn former Services, Khyber Pakhtu^hwa
PSO to Chief Secretary, Khyber PakhtunkhwarD 
Section Officer (Lit-II), 'Health Departm 
PS to Secretary Health Department.
Doctor concerned.

1.
2.
3.
4. t.5.
6.

(Jlure
C^l^FICEfy(,E-ii) ’

Raza /sect:

OFFICE OF THE DIRECTOR GENERAL HEALTH SERVICES IIHYBER PAKHTUNKHWA- PESHAWAT?
E-I Dated Peshawar the .11.2017 

Copy forwarded to for information & necessary action.
1. Accountant General Khyb.cr Pakhtunkhwa.
2. Additional Director General (HRM) DGHS Office Peshawar.

^ 3. Additional Director General (Admn:) DGHS Office Peshawar
4. Director (Admn: /HRM) DGHS Office Peshavvar.
5. Deputy Director (Accounts) DGHS Office Peshawar..
.6. PA to Director General Health Services Khyber Pakhtunkh
7. Doctor Concerned.
8. AE-IV DGHS Office Peshawar

wa.

LhAdUiti-xrtraL Director Ge\ieral (HRM) 
DIRECTORATE GENERAf. HEALTH 

KHYBFR PAKHTUNKHWA PF-RHAU/ao

/ ..


