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Datedlammdthe“ 1612012 o

-

OFFFICE ORDER
The following operationail staff/Class-IV cmployees are hereby -
B - ©

ffect in the mterest of Govt: : i

aheen ‘Cooly SIO Iengez Khan i
Pervm Cooly S/IO Fazal Dm‘

re-instated with immediate e
1. Mr.She

2. MgMuhammad

Copy to:- o )

/ gency Accoums Ofﬁccr Khyber for mfomiatxon

1on3m @
Bea

q -

1.A

2.Sub Dmsxonal Ofﬁccr nghway Sub Divis

for information.

3. Official concemgd. .
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GOVERNMENT OF PAKISTAN

AR

) . .
8 ACCOUNTANT GENERAL KHYBER PAKHTUNIKHWA e
< NI DISTRICT  yphuper : . PAYMENT ADVICE - -
S#:37¥%a  PAY ROLL SYSTEM : P. Sec:001 Month:July 2013
—r? | L1 iné Hiahu
Pers:#: 00649067 Buckle: in: A& 6 FK
Name: ASIF MEHMOOD 1. . e
: Dsg.: COOLI ' FF -#:
> bgf.*g.c.ié‘é%.llgg.l%} 854969 X/ M — - R
Y e nieres ree . P NPT ~
el 6o T acdi OPILATY e , DEPTT CODE _ KHOQ1 4 =
PAYS AND ALLOWANCES: : " N AR
'0001~Basic Pay 1'5,070. 00
1000~House Rent Allowance - _ 910,007
1210~-Convey Allowance- 2005 - : +1,700,:00 -
1300-Nedical Allowance . Lo :1,-000. 00
1528~Unattractive Area Allow < L e 1, 000. 00
1971-Adhoc Allowance 2011Q 15% - e . ; 455. 00
1973-Adhoc Allowance 2011Q 50% . T o 11 s17:00
2118-Adhéc Relief Allow (2012) Tt 1,014.00. .
2151-Adhoc Allowance 2013 Q10% ' o £07.00:::
.__Gross Fay and Allouwances 13,273.00
DEDUCTIONS: y S
GFF Balance . 373.00- . Subrc: 373. 00 y
© 8701-Benevolent Fund(Exchange) - 120.00 ’
3704-Group Insurance(Exchange) ’ ) £8. 00 .
3711-Addl Group Insuranc(Exch) - : , 3.00 .
. Total Dedvctions . . - I : ~TRATO0
NET AMOUNT PA 3 I
: v ,YABLE 12:719.-00.
-QUALIFYING. “SERVIGE D.0.5 ' LFF Quota: S R :
YRS el MON_ 20.01. 1979  Fayment through DDO.- - . |
- 01 Yéars 09 Ipnths 021} Days . L D |
‘ ﬂ#c‘g}cj s ] /l b
’ . ‘ /.
' ’ ! "‘ " 1 ' ;
. I3 ’ \
v,‘ . R \
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GOVERNMENT o
: ‘@ ACCQUNTANT GEN
DISTRICT .
¥
PAY ROLL sy&huber

FPAKISTAN .
ERAL KHYBER PAKHTUNIGHVA ‘ N o

PAYMENT ADVICE

Pers H:- 00647445
Name: SHAKEEN
T RooLy

£Q. : >
CNTC-No..21302842
- GEEdnterest rre
i o S
| PYS aND ALLOWANL

1000-Hoyse Rent
15 2-Convey Allp
1300-Medical fAll
g 8-Unattractiv
$73-adhoc Allow
2118-Adhqc Relie
2151-Adhoc Allow
6156~adj. E.E.F

Gross Pay gnd
DEDUCTIGNS:,

GPF Balance
3701-Benevolent
3704—Group Insur
! 3711-Add1 Group

S

Buckle:
KHAM

86209,

ﬁHSec:OOI an;h:dqlgu2013'
8 3 a?e-’&, s.

5 N

Min Min. Of Ko 2
i,
Dyl

-

e

. DEPTT CODE . -

e—lemporarg

LHANY A

ES: -

Allcwance
wance 200¢g
owance

2 Ares  Alloy
ance 20110 0%
f allow (2012) -
dnce 2013 @1ox=~
{Exchange)
Allowances

z212.0
Fund(Exchange)
ance(Exchange)
Insuranc(Exch)

Total Deductions

4. 950. 00 ‘1

89100
1,000.00
1,000..00
1, 48%:;

- - 990.00
495..00
.100. 00

12,811 00

212000
. .120.00
58700

3. 00

-

393. 00

- NET AMOUNT PAYABLE

MOu

‘QUALIFYING SERVIGE
S

D.G. &8
1. 07,

i N
e

01 Years loTﬂonths-CinDAQS

s s N

e

1985 Payment through DDO.

. 12,218 00
<LFP Quota;- "

- ” R -




' ‘ - . ‘Sheet~§d&";,f‘ o T ‘
U _ . ‘GOVIZRNMENT OF PAKISTAN ° : - o B =~

cie Fﬁ - ACC7UNTANT GENERAL KHYBER PAKHTUNKHWA B,
J REBE  DISTRCT  yhyper PAYMENTAOVICE . - . -
o SH&edZ%s  PAY ROLL SYSTEM " P Sec:001 -Mowth: JUly 2013 - ¢

0&4—=ﬁ&ecuxa a,&naxneea_uagh_
( . Pers H: 00647462 Buckle: Hin:. .Min, Of K A& NABS&BSFR
Npme NUHAHMMAD PERVE . RLILE . R B
T .. cpoLl . GPF #: i T_;.; ST o
__C T AL 148421 . 101d_#° ; ST A L~
) .erest Free ’ Sore e . ’
Gbs i Active.-Toaporary - . DEPTT CODE  yupowa o= .
PAYS AND ALLOWANCES: : i oo et
0001-Basic Fay - L co 4,950.00 4 -, . -
'1000-House Renf Allowance .l 1821, 00 .
1210-Convey Allowance 2005 .o C 15,700,060 .
-.1300-Medical Allowance : ' : . 1,-000. 00 L
1528-Unattractive Area Allow . 1 1,000.00 |,
2118-Adhoc Relief Allow (2012) - - . 29000
2151-Adhoc_Allowance 2013 @107 - . .. 495,00 ..
61S4-Adj. E.E.F (Exchange) . ‘ © 100.00 |

"\/

“. Gross Fay and Allowances , ' 11,126.00 |
_DEDUCTIONS: - . =

" GFF Balance 212. 0 ’ Subrc: - . 212 00 i' o~
3701-Benevolent Fund(Exchange) . . 120 00 ’
3704-Group Insurance(Cxchange) . e "58.00 - § -
3?11 Addl Group Insuranc{Exch? . . e 3. OO

»

- ’/. . . v. - -
Tatasl Deductions ’ . . : 373,00

-

. NET-AMOUNT PAYABLE| o .. 00

QUALIFYING SGRVICE LFP Quota: I . . .

0.0.B
" YRS - MONI @1.09.1990 |Payment through DDO.
01 Years 09. ﬂonxhs 014 Days - I
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P B ’(29.74,0-90~5’6‘70) against the existing v

usual allowance as admissible under ]

- Z .- - LThoappointment is

Medical Superintende

3.Your scrvices can be t

" cmployce.

AN

Copy to:-

, , 4.DAO (Local)
- o + 5.0fficial concerned

) * 3 ’ e . N

purcly on temporary bagis for a period of two ytars
» ’ . MJ .
.- : which can extended on satisfactory pprforman

< 2.The candidate is requi

3.Any conduct of the employec vioialcsL
. scrvant conduct rules 1987 shall

'3.8ub Divisionai Officer Hihgway Sub Division Landikowl.”

oA eD e RIRRENS o8 |

. " — 1'
! ] : . . ~ 7 l. . f .
e - ol T T
- OFFICE OF THE EXECUTIVE ENGINEER : _ e
e , HIGHWAY DIVISION KHYBER ACGENCY, =~ AP
: 4 ' e ‘ » .
No_ 33 % gy s
- - ‘ ‘} , '. ) -- . B -~
R ’ Dated Jamend o) c"_‘_{{;l/;’(’l?. Sl
! QFFFICE ORDER P ST AR
. - Mr.tbar Gul S/O Didar Gt e hereby

appuoinied s Roinl Roller Cleaner ‘BPS-1 SRR
acancy with cffect from. actual daie ol arrival for duty pius >. R
1c rules time to (imc on the following terms and conditiosis, « *
4 Lt . .

e,
[

S
cc of the employce, ) .
t’ ’ . " .
red to preduce Age Healih certificate fiom the P
nt Ageney HQ Hospital Landikotal, * .

erminaled at any time without assigning any rcasons.. <

[the provision the K.R.K Govi:  * - - ’
amoufit to misconduct on. the partolthe

l: - . Lo
. ;o .
. ’ . .
“ N . .

ENECUTIVE ENGINEGR - -

.- LAgency Accounts Officer Khyber Agcn;t:)*. L.
- . 2.Mcdcial Superinicndent AHQ Hospimlf,m)dikoml. S

-

N A
o , :
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s - L OFFICE OF THE ENECUTTIVETENGINEER ‘
Iill’ill\\':\\' DIVINSION l\’li\'l(l-l{ AGENU Y i <.

B
’ .-
N
.
N
A S
p——

- H ',’( : . . . N < -
K1 IS . No. 335 7R FEETEEE
Dated busnaed the”™ T2 - -

. P
S ’

b QFFFICE ORDER - ” IR TR
,;ﬂ ' o NirKhurshisd Khan $/0 tseacl Khan is hereby :\pp‘fsiulcd as Road Iit}:liég Clcancr’ ;: L
b BIS-1.(2070-90-5670) against the cxisting vavancy with ¢ feel from actual date of ackival for duty™ =7

'l - plus ‘usual allowance as admissible under the rules time to time on the following terms and 7 &
‘conditions. .- ) l' - ‘ PO o L
. N - e . ’ L. N : o N
B A . The appoigtment is purcly on iemporary basis for a period of Lwo ycars S
I N . ! ¢ LI I
’ i . which can extended on satisfactory pcrforlmancc of the employee, - o o
' .o b - ~, . . ‘e "
< s P . 2. The candidate is required (o produce Age Jlcalth certificate from thg | -

LR : . Modical Superiniendent Ageney 1Q Hosgiital Landikatal. ' o i .
- zt y ;‘4..'. , . . . . RO ! Il- o
SRR Lt . . LY i ie .
A .. i ; 3.Your services can be terminated at any (ine without assigning any rcasons. -t _
Wb - . . - AEEE
R ’ :‘. . L. . . = 'J‘ . . . - . o . R .. .- . i
[ BN } L A Any conduct of the employe vivialcs of the provision the KPR GovG 7w 00 o 31 oo
A et servant conduct rules 1987 shall amount to misconduct on thepartofthe  ~ 7. L A
_ J O ’ cmployec. ' i - . e -!‘ S |
. : . . . - . . R . ‘~ ' . s, “
: T ) : AR S e . )
. ) ENECUTIVE ENGINEER . L . : 1
. . . . . - ) . L4 -/ -'. N “ .: .
’ . v R . . .
' - i . o . - el

o o Copy to:- ' - ‘ . . : ,
e L . 1 Agency Accouats Offiecr Khyber Agencey. T T L .o
. 92.Medeial Supcrintendent AHQ Hospital Landikotal. I e _

) > 3.5ub Divisional Officer Hihgway Sub Division Landikotal.. |~ * .- : .' ' R

' o 4.DAO (Local) _ - f . oo

ot 5.0fTicial concerned
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S FFICE OF THE EXECT |
s HIGHWAY DIVISION KHYBER AGEN :
’ No._ 327 _ITEM SR
Dated Jamrud the_24/4/2012. R

’

-

Mr. Astf Mehmood SIO

Mushmmad Yoimalé..l o

T .

The Office Otder of
1s hereby restomd wnh '

Mate, 1ssued vide this ofﬁce Nol304l7-E(i) dated 1.10.2011 ‘
' ~— : R
nmmcdmlc cffect in the mtem:t of Govt 7, . o
) ébpy to:“ . . .
1. P S to Governor Khy’ber Pakhmnkhnwé for information. - )
' o 2 'Agcncy Accounts Officer Khybet for information. " *
o 3. Sub Dmslonal Officer nghway-Sub Dmsxon Bara-
. " for information. '
L . 4. Official concerned.
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ATTEST ACCEPTED:

‘ .
5, T8 w43
S \ S

Amin ur{R an Yousafzai
Advocate High Court,

& Federgl Shariat Court

of Pakistan.
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BEFORE THE SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO 604 /2018
Mr. Nushad. ) . - Petitioner

VS |
Add'itiona'l Chief Secretary (FATA) &3 thers Respondent

INDEX

S.No PARTICULAR ANNEXURE | PAGES
1) Para wise Comments A 1-3
2) Affidavit - B 4
3 Stopage of Pay of Existing Employees. C 5-10
4) Termination Order of Petitioner D 11

‘ Responde'nts

Through

Dated 11/2018 -

Sub Divikional Officer
Highway Sub Divisional Landikotal




BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR
In Re: Service Appeal No. 604 of 2018
Mr. Nushad ‘ i : | 3 Appellant
Vs ’
Govt of Khyber Pakhtunkhwa and othé(S'\ Respon;:ienfg. |

WRITTEN REPLY TO THE SERVICE APPEAL ON

BEHALF OF RESPONDENTS NO.1TOA4. .

Respectfully sheweth ,

Preli.minarv objections:

[

. That appeal of the appeltant is not maintainable in its present . form
and the Hon’'ble tribunal has got no jurisdiction to entertain the instant appeal.

2. That appellant has not come to this Honorable tribunal with clean hands.
3. That appellant has got no cause of action to file the instant appeal.

4, That the appeal of the appellant is badly time-barred, long and unexplained ~
delay could not be condoned at this stage by any law, rules or by any stretch of
imagination. '

5. That the appeal is also not maintainable due to non-joinder of necessary
parties.

ON FACTS:

1. In reply to para no. 1 of the appeal, it is submitted that the appellant along
with others were appointed b\’/ Executive Engineer Highway Division , Khyber
Agency against law, rules and regulation, because there was no vacant postin
the Division , therefore -, in these appointments gross illegalities and
irregularities hadqt_)ceen committed by the Ex- Executive Engineér . Since the
appointments was totally illegal and without lawful authority therefore any

fictitious process adopted by the Ex-




@

Executive Engineer becomes in-effective and irrelevant, further
the appointments were made on the basis of malafide intentions
and personal gains.

That in reply to para No.2 of the appeal of the appellant, it is
submitted that, since the order of appointment of the appellant
was irregular and illegal, therefore, duties (if any) performed by
the appellant does not make him entitle for any right or benefit,
further, as the appointment of the appellant was illegal, unlawful
and without lawful authority, therefore, termination order passed
by the competent authority to cure the illegality is in accordance
with law, facts and circumstances of the case.

That in reply to para No.3 of the appeal, it is submitted that, the
writ petition filed by the appellant in the Peshawar High Court,
Peshawar was dismissed on 28.02.2018. The Honourable Court
after perusal of the whole record of the case and going through
the comments filed by the respondents/ department observed
that the petitioner has not approached to the proper forum and
the High Court has got no jurisdiction to entertain the writ petition
filed by the appellant, no relief or beneficial order has been passed
in favour of the appeliant by the Honourable Peshawar High Court,
Peshawar, further no condonation order in favor of the appellant
or direction to the Services Tribunal KP Peshawar has been given
by the Hon’ble Court which could help the appellant in filing the
inordinate delayed appeal in the Services Tribunal.

That in reply to para No.4 of the appeal, it is submitted that, the
order dated 09.03.2012 passed by competent authority is correct,
in accordance with law, regulations, facts and circumstances of the
case. Further, the judgment dated 28.02.2018 passed by Peshawar
High Court does not give any favour or provide any relief to the
appellant in the present circumstances of the case.

Reply to Grounds:

A.

In reply of the para “A” of the appeal it is submitted that the
impugned order dated 09.03.2012 is in accordance with law, facts
and circumstances of the case and is fully maintainable in the eyes
of law.

That para “B” of the appeal is incorrect, as explained in above
paras, there was no vacant post available in the Division against




 Which the appellant was to be appointed. The Ex- Executive Engineer had
misused his authority, illegally stb‘pping the salaries of other legal appointees

- (6 in numbers), no violation hasbeen made while passing termination order,
the order was under the law and relevant rules, as there was no vacant post
for them to be retained in the Division in Khyber Agency.

C. That para “c” of the appeal is incorrect. The termination order is legal and
according to law. and prevallmg rules and circumstances of the.case . All the |
codel formalities have been fulfilled while passing termination order. Further,
being illegal appointee, therefore, having no right to appeal against
termination order and the Honorable Tribunal has ceased the jurisdiction to
entertain such a time -+barred.a,ppea| along with other legal infirmities.

D. That ground” D” of the appeal is incorrect. The appellant had no- been
discriminated.

E. That ground "E” of the appeal is incorrect. Thé appellant was appointed
illegally by the-Ex- Executive Engineer , therefore, the termination order had

rightly been passed by competent a‘uthority according to relevant law and
rules on the subject.

F. That ground” F” as drafted in appeal is totally incorrect and irrelevant , the writ:
petition of the appellant has already been dismissed by the Honorable
Peshawar High Court, Peshawar . |

G. That the respondents seek permission to raise additional grounds at the time
of arguments. ' '

In view of the above , it is, therefore , prayed that appeal being without
‘merit, not maintainable , time- harred and incompetent, may kindly be

dismissed with costs. . M

Respondent No-1  Secfetary Works & Services

Ve

\‘f"
ief Secretary (FA

Chlef Secretary /
FATA, Secretariat

- Peshawar . /)

Respondent No-3  Chief Engineer C&W Bigpastr anpifFATA)

w Semces Deptt: Peshawat
7/

RespondentNo-4  Executive Engineer Highway Division

Respondent No-2 A dIAtIO

Dated /. j08.

EXECUTIVEENCE ’QEER‘

UIAUAY ARARIAH TS A) DISTRICT
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~ BEFORE THE SERVICE TRIBUNAL PESHAWAR

\/(DULAT KHAN APPEAL NO 618/2018 - . PETITIONERS

©+ v “MR.SIKANDAR ZEB APPEAL NO 617/2018 . .
" 77 MR.NUSHAD APPEAL NO 604/2018 | R
. MR.TUFAIL APPEAL NO 616/2018 o

MR.SAREER APPEAL NO 619/2018

VS
ADDITIONAL CHIEF SECRETARY (FATA) & 3 OTHERS
AFFIDAVIT

R Mr Aurangzeb Sub Divisional Officer nghway Sub DIVISIOﬂ Landlkotal do
hereby solemnly afﬂrm declare that the contents of the accompanying Para-
' Wise comments submitted by respondents No1,2,3,84 are true and correct

to the best of my knowledge on behalf and nothmg has been concealed from
this Honour able Court.




(Annéxure -1} )

LIST OF EMPLOYEES WHOSE PAY WAS STOPPED BY MR.GOHAR ALl

EX-EXECUTIVE ENGINEER HIGHWAY DIVI>RIN AT ERm I

EX-EXECUTIVE ENGINEER HIGHWAY DIVISION KHYBER AGEN_CY,

( S# Name Personal No. Designation _Appointment order
. No. & Date
1. Said Akbar 00419060 Cooly No.2550/7-E(i) dt: 27.8.90
2. Aurangzeb 00419857 Cooly No.859/7-E(i), dated 24.11.97 v
3. Riwayat 00097089 | . Cooly.. - “No.1685/7-E{i}, dated 22.5.98
4. Zahir 00419869 Cooly No.3406/7-E(i) dated 5.10.2005 A
Muhammad
5. Naheed Baz 00415880 Cooly No.524/7-E(), dated 3.10.2006 /
T6. |- zaliKhan oo b N0.5298/7-E(i) dated 10.11.09
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.'3/1/2019 2004 SC MR 1419 I s ‘ o )
‘4. 2004 CMR 1419 | | | M |
‘[Supreme Court of Pakistan] ‘ ' : et
-i;reSent: Iftikhar Muhammad Chaudhry, Rona Bhagwandas and Khalil-ur-Rehman Ramday, JJ ‘
D MUHAMMAD ARSLAN—Appellant

Versus

“~ CHANCELLOR, QUAID-E-AZAM UNIVERSITY, ISLAM ABAD and others—Respondents

;. Civil Appeal N0.901 of 1999, decided on 27h May, 2004

_* (On appeal from the judgment/order, dated 16-12-1998 passed by Federal Service Tribunal, Islhmabad, in Appeal No.381(R) of
o 1998).

. (a) Service Tribunals Act (LXX of 1973)—

----8s. 2-A & 4---Limitation Act (X of 1908), Ss.5 & 14---Constitution of Pakistan (1973), Art.212(3)--Appeal before Service

_ 'Tribunal---Delay, condonation of---Contention of the petitioner was that after retrospective operation of S.2-A of Service Tribunals

.. Act, 1973, question of limitation should have been decided by Service Tribunal in the light of special circurnstances since provisions of
"’ 'S.4 of Service Tribunals Act, 1973 provided departmental appeal, only to civil servant and not to a person having fixed term
% employment to invoke the jurisdiction of Service Tribunal by virtue of S.2-A of Service Tribunals Act, 1973---Petitioner also
" contended that he was not seeking reinstatement in service but only arrears for the un-expired period of his statutory term by four

'+ 27" 'years-- Leave to appeal was granted by Supreme Court to consider the questions raised by the petitioner.

) Lt -ACclal (Retd.) Muhammad Siddique v. Allama Iqbal Open University, Isiamabad Civil Petitions Nos.483 and 658 of 1998 ref.
3% (b) Service Tribunals Act (LXX of 1973)—

& ----Ss. 2:A & 4---Appeal before Service Tribunal--Maintainability-- Limitation---Change in forum of appeal---Effect---On account
. of change in forum, the question of limitation should not be considered seriously because insertion of S.2-A in Service Tribunals Act,
1973, created confusion about its applicability, therefore, it would be deemed that the aggrieved employee had been diligently pursuing
% his remedy before the wrong forumr--If appeal was barred by time, the period of (imitation would be extended in the interest of
" justice---Proceedings were instituted by the appellant before Service Tribunal in time and the appellant should not have been non-
suited for such reason---Appeal before Service Tribunal was not barred by limitation.

e - M.D. Sui Southern Gas Co. Ltd. v. Ghulam Abbas and others PLD 2003 SC 724; Muhammad Afzal v. Karachi Electric Supply
o - Corporation 1999 SCMR 92; Aftab Ahmed v K.E.S.C. 1999 SCMR 197 and Rehmatullah v. Postmaster-General 2003 SCMR 705
L ol

) () Quaid-e-Azam University Act (XXVIII of 1973)—

- =--=8. 12---Service Tribunals Act (LXX 0f 1973), Ss.2-A & 4---Fixed term employment---Termination of service before the expiry
- of term fixed--Appellant was appointed as Vice-Chancellor of Quaid-e-Azam University for a period of four years but his services
. were terminated prior to the completion of the term of employment--- Appellant in Constitutional petition, sought recovery of the
‘., salaries of the remaining ---During the pendency of Constitutional petition, S.2-A was inserted in Service Tribunals Act, 1973, Ad the
T “petition abated period Appellant invoked jurisdiction of Service Tribunal but the relief climed by him was declined firstly for the
 reason that the appeal filed by him was barred by time and secondly because remedy of departmental appeal' was not availed b y the
-+ appellant ---Validity---When a person had been appointed by a competent authority with a condition to retain the post for a specific -
7+ period, such period became statutory period in terms of S.12 of Quaid-e-Azam University Act, 1973---Chancellor himseif had
. granted the tenure of four years to appellant to retain the post as Vice Chancellor, therefore, before dispensing with his service, the
~ Chancellor had to exercise such powers judiciously and could not have terminated the services of the appellant merely for the reason
that another person had to be accommodated at his place---Such appointments were to be made in the interest, and welfare of the
nstitution, therefore, whenever a change was to be made, the competent authority was required to record certain reasons while
dispensing with the service of eartier officer and appointing 2 new one at his place---Authorities were required to exercise the powers -
farrly justly and transparently because statutory functionary was not supposed to act arbitrarily and against the canons of natural n
_ justice:--Judgment passed by Service Tribunal was set aside and remaining period of service of the appellant after termination order
. was credited to complete the tenure of four years---Supreme Court directed the authortties to pay the arrears of pay of remaining
. period to the appellant was allowed. ‘
7 - Gul Zarin Kiani, Advocate Supreme Court and Ch. Akhtar Ali, Advocate-on-Record for Appellant.

ot o https:/lpalq‘ stanlawsite.comLogin/PrintCasel.aw?caseName=200451142 14

X




3112019 2004SC MR 1418

i  Muhammad Munir Piracha Advocate Supreme Court and Manzoor Sheikh, Registrar, Quaid-e-Azam University for Respondents

|
. |
v+ Nos.1 and 3.

Nemo for Respondént No.2.
' Date of hearing; 27™ May, 2004.

-*. . JUDGMENT

TFTIKHAR MUHAMMAD CHAUDHRY, J.——This appeal by leave of the Court is directed against the judgment, dated
S "16th December, 1998 passed by Federal Service Tribunal, whereby Service Appeal filed by the appellant has been dismissed.

v 2. Precisely stating the facts of the case are that appellant was appointed as Vice-Chancellor, Quaid-e-Azam University, Islamabad for

a petiod of four years. The appointment order was followed by a letter dated 11" June, 1995, containing terms and conditions of his
.~ service. Appellant resumed the charge, thereafter, by means of another notification, dated 3rd January, 1995, earlier appomntment letter
" was partially modified incorporating condition therein that he shall complete his term of four years, notwithstanding the super annuation
7 and the date of expiry of term of office of Vice-Chancellor. However, before the expiry of his tenure of four years, vide letter, dated - -
" 13th May, 1997, the Chancellor, Quaid-e-Azam appointed Dr. Muhammad Tariq Siddiqui as Vice-Chancellor for a period of four
years with immediate effect and terminated the service of appellant forthwith. The contents of letter for convenience in extenso are
reproduced herembelow:--

"Subject:-- Appointment to the post of Vice-Chancellor Quaid-e -Azam University, Islamabad

In exercise of the powers under section 12(]) of the Quaid-e- Azam University Act, 1973, the Chancellor, Quaid-e-Azam
University is pleased to appoint Dr. Muhammad Tariq Siddiqui as Vice-Chancellor, anid-e-Azam University for a period of
four years with immediate effect vice Dr. M. Arsalan whose services stand terminated forthwith.

; -(2) The terms and conditions of Dr. Muhammad Tariq Siddiqui would be settled later on.

By Orders of Chancellor
Quaid-e- Azam University"

" Appellant agitated against termination of his service initially by invoking the jurisdiction of Lahore High Court, Lahore under Article

199 of the Constitution of Islamic Republic of Pakistan but relief so claimed by him was not granted to him as vide judgment, dated

_* 12th May; 1998, learned High Court concluded that a section 2-A has been inserted in the Service Tribunal Act, 1973, therefore, now
"+ he can challenge his termmation order before the Service Tribunal

. 3.Itis important to note that Constitution petition filed by him was considered to have abated under the provisions of section 6 of the
-+ Service Tribunal Act, 1973 with effect from 10th June, 1997 when section 2-A was inserted in the Act, 1973. Thus for such reasons,
':.; appellant mvoked the jurisdiction of Federal Service Tribunal by instituting Appeal No.381(R) of 1998. The Service Tribunal also -
* declined to grant relief to him vide judgment, dated 16th December, 1998 mainly for two reasons Le. firstly the appeal filed by him is
“barred by time and; secondly without filing departmental appealrepresentation appellant cannot approach the Service Tribunal for
redressal of his grievance.

4. Leave to appeal was granted to examine the contention raised by learned counsel, which have been incorporated i the following
" para of the leave granting order.
© "Mr. Gul Zarin Kiani, learned Advocate Supreme Court for the petitioner contends that the Tribunal was wrong in holding that the -
petitioner has already completed his tenure of four years' service, inasmuch, the petitioner's statutory tenure of office was to expire on
26-12-1998, therefore, respondent No.1 on 13-5-1997, illegally issued an order under section 12(1) of the Act, appointing
respondent No.3 as Vice-Chancellor of the University of a term of four years in place of the petitioner, whose services were
terminated, without assigning any reason. He further states that the Tribunal was wrong i dismissing the appeal being time-barred,
. inasmuch as the petitioner was entitled to avail of period spent bona fide and in good faith, prosecuting proceedings in and before the
" High Court, under section 5 read with section 14 of the Limitation Act, 1908. It is submitted that the Tribunal passed the impugned
*" order by misconstruing the above provisions. It is further contended that the. Tribunal was wrong in holding that departmental
fepresentation under section 4 of the Service Tribunal Act, 1973, should have been filed before nvoking the jurisdiction of the
" Tribunal, inasnmuch as, qua the period of limitation prescribed for appeal on the retrospective operation of section 2-A the petitioner
~ .was'deemed to be a civil servant for availing of remedy in appeal before the Service Tribunal and filing of departmental appeal was not
** a sine qua non for approaching the Tribunal. Reliance was also placed on order, dated 16-12-1998, passed in Civil Petitions Nos.483
- 0f 1998 and 658 0f 1998, in the case of Lt.-Col. (Retd.) Muhammad Siddique v. Allama Igbal Open University, Islamabad to contend
that after retrospective operation of section 2-A of the Act, question of limitation should have been decided by the Tribunal in the light °
... of the special circumstances since the provisions of section 4 of the Service Tribunals Act provided departmental appeal, were:
- applicable only to civil servants and not to a person, like the petitioner, to invoke the jurisdiction of the Tribunal by virtue of section 2-

: https://paldslanlawsite.cmﬁi.ogianrintCaséLa\f/?caseName=200481142 24
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' {ff‘f_:,- A. Finally, it is contended that the petitioner is not seeking reinstatement but only arrears for the unexpired penod of h1s statutory- term- -
- of four years.

Leave to appeal is granted to consider the above questions.

* 5. In support of appeal, learned counsel for appellant contended that under the provisions of Quaid-e-Azam University Act, 1973

* (hereinafter referred to as ‘the Act) against the termination of services of Vice-Chancellor, holding tenure post, no further

representation or appeal is competent, and as far as departmental representations are concerned those are required to be filed under
section 4 of the Service Tribunal Act, 1973 by the employees who are the Civil Servants for the purpose of the Civil Servants Act,

= . 1973 whereas the employees who had been given the limited right to approach the Service Tribunal for the purpose of redressal of =

- their grievance in terms of section 2-A of the Service Tribunal Act are not obliged to file departmental representation or appeal

1 agamst order of termination of services.

6. earned counsel for respondent when confronted with proposition argued that under section 34 of the Act, an appeal or review was
- competent before the Syndicate.

. 7. A perusal of this section envisaged that against the order passed by Vice-Chancellor, punishing any officer, an appeal or review is
“ " competent before the Syndicate but as far as Vice-Chancellor himself'is concerned, he has no remedy even to approach the Syndicate.
- for the redressal of his grievance. In this behalf; this Court in the case of M.D. Sui Southern Gas Co. Ltd. v. Ghulam Abbas and others
~..PLD 2003 SC 724 which attending to an identical proposition has ruled that the employees whose cases are covered by section 2-A
- of the Service Tribunal Act are not obliged to file departmental appeal before approaching the Service Tribunal for the redressal of
. their grievance, therefore, in such view of the matter we are of the opinion that the non ﬁhng of appeal/representation by appellant
before approaching the Service Tribunal would not be fatal

o 8. It is next contended by learned counsel that appeal filed by appellant before Service Tribunal was quite in time as he without
*  wasting tithe instituted appeal after the judgment of learned High Court holding that his remedy lies with the Service Tribunal

9. In this behalf it is to be noted that in a number of cases this Court has held that on account of change in the forum, as far as the

- question of limitation is concerned, it would not be considered seriously because msertion of section 2-A in the Service Tribunal Act

-+ created confusion about its applicability, therefore, it would be deemed that the aggrieved employee has been diligently pursuing his

.~ remedy before the wrong forum and period of limitation shall be extended in the interest of justice if appeal is barred by time.

_'Reference in this behalf call be made to the judgments reported as Muhammad Afzal v. Karachi Electric Supply Corporation 1999

-~ -SCMR 92, Aftab Ahmed v. K.E.S.C. 1999 SCMR 197 and Rehmatullah Khan v. Postmaster-General 2003 SCMR 705. Thus

,:_ . following the dictum laid down in these judgments, we are of the considered view that proceedings instituted by. the appellant before
~ - the Service Tribunal were quite in time and he should have not been non-suited for this reason.

. . 10. Now turning towards the merits of the case, learned counsel appearing for appellant vehemently argued that in case where tenure
.. -ofa post has been fixed by the statute, competent authority, i desired to dispense with the service of an employee on any ground, he is
" " required to show anything adverse against him, by way of issuing show-cause notice, so he may explain his position but without
 offering him opportunity of hearing before dispensing with his service, firstly he is entitled for the reinstatement on the post or in
alternate salary should be paid to him for left over period of the tenure.

11. Learned counsel for respondents contended that four yeas was not the tenure of the appellant's service as it was outer limit and the

competent authority had jurisdiction to dispense with the service at any moment. In addition to it, he stated that appellant was to hold

_ the post during the pleasure of the Chancellor, who could dispense with his services without offering any reason, even during the
" period of tenure.

12. 1t is to be noted that perusal of the termination order of the appellant, dated 13 May, 1997 indicates that Chancellor has not

dispensed with the service of appellant after issuing show-cause notice to him. It is correct that such powers can be exercised at any

- moment but fact remains that when a person has been appomted by a competent authority with the condition to retam the post for a

~* specific period, such period becomes statutory period in terms of section 12 of the Act. Since in instant case, respondent-Chancellor

himself had granted the tenure of four years to appellant to retain the post as Vice-Chancellor, therefore, before dispensing with his

.. ... services, he had to exercise such powers judiciously and could not have terminated the services of the appeliant merely for the reason

* - 'that another person has to be accommodated at his place. It is to be noted that as far as such appointments are concerned, those are

-to be made m the interest and welfare of the institution, therefore, whenever a change is to be made, the competent authority is-
required to record certain reasons while dispensing with the service of earlier officer and appointing a new one at his place.

13, We inquired from the learned counsel for respondents as to whether there was any reason behind the replacement of appellant, he
could not answer satisfactorily except saying that it was the prerogative of the competent authority to terminate the services of
appellant. Be that as it may, we are of the considered opinion that as far as such powers are concerned, those are required to be

.. exercised fairly justly and transparently because statutory finctionary is not supposed to act p arbitrarily and against the canons of
- natural justice. .

* hitps://pakistanlawsite.com/Log in/PrintCaseLaw?caseName=200451142 . Y4
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» . For such reasons, we ate of the opinion that without assigning any réasons, termination order of the appellant froth service vide order,
" dated 13th May, 1997, when the appellant has a period of 1 year 7 months and 13 days at his credit to complete the tenure of four
years, is illegal and void in the eye of law, thus not sustainable in law as such is accordingly set aside. However, instead of, reinstating
-appellant nto service as Vice-Chancellor, in order to avoid any administrative problem, which the University might face, we would
“direct that he should be paid arrears of his pay for the period of 1 year 7 months and 13 days at the rate ofhis pay scale which he was ~ -
-drawing at the timie of termination of his service ie. 13th May, 1997. '

Inview of above discussion, appeal is allowed i above terms, leaving the parties to bear their own costs.-

“M.H./M-110/S Appeal allowed

* https//pakistantawsite.comLogin/PrintCaseLaw?caseName=2004S1142 ‘ o 44
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" PLD 2016 Supreme Court 872 Fart WM
] .. Present: Anwar Zaheer Jamali,. C.J., Mian Saqib Nisar, Ejaz Afzal Khan, Mushir Alam and Manzoor Ahmad Malik, JJ
+ 7. KHUSHI MUHAMMAD through L.Rs. and others—Appellants |
= »YeSUS
| ”-Mst. FAZAL BIBI and others—Respondents

Coes L Civl Appeals Nos. 2564/2001, 2658/2006, 1670/2008, 60-1/2013, 280-L/2013, 60/2014, 965/2014 and 218/2015, decided on

. 16th August, 2016.

-(On appeal from the judgment dated 25-6-2001/27-8-2002/ 2-6-2008/17-12-2012/23-10-2013/7-4-2014/3-10-2014 of the

-, Lahore High Cowt/Peshawar High Court, Peshawar/Lahore High Court, Multan Bench/Peshawar High Cowt, D.I. Khan
... Bench/Lahore High Court Lahore/Peshawar High Court, D.I. Khan Bench passed in C.R. No.1611/2000, REA. No0.29/1996,
- 'RFA. No0.230/2005, R.S.A. N0.4/1996, RF.A. No. 185/201 1, REA. No. 4/2014 and C.R. No.124-D/2014).

E " .Per Mian Saqib Nisar, J; Anwar Zaheer Jamali, C J, Mushir Alam and Manzoor Ahmad Malik, JJ agreeing; Ejaz Afzal

" Khan, J disagreeing only with the finding_that "principle of actus curiae neminem gravabit had no application where a

litigant appreached a wrong forum and such appeal was entertained by the staff of the court or by the court or even
admitted to regular hearing."

‘(a) Limitation Act (IX of 1908) —
" . -=--8s. 3 & 5 & Preamble---Law of mitation, interpretation of---Salient features of interpretation of the law of limitation listed.

Following are the salient features which have been settled by the superior Courts for the purposes of interpretation of the law of -
limitation;

(i) The law of limitation was a statute of repose, designed to quieten title and to bar stale and water-logged disputes and was
to be strictly complied with. Statutes of limitation by their very nature were strict and inflexible. Law of limitation does not
confer a right; it only regulates the rights of the parties. Such a regulatory enactment could not be allowed to extinguish vested
- . rights or curtail remedies, unless all the conditions for extinguishment of rights and curtailment of remedies were fully complied
R with in letter and spirit. There was no scope in law of limitation for any equitable or ethical construction. Justice, equity and
- good conscience did not override the law of limitation. Object of law of limitation was to prevent stale demands and so it
ought to be construed strictly;

= 2016 PLC (CS) 195; 2010 PLC (Labour) 104; 2007 SCMR 1446; 2003 YLR 1837; PLD 2004 AJ&K 38; PLD 2005 Lah 129;
PLD 1958 (WP) Lah 936; PLD 2005 Lah 129; 2013 CLC 403; 2003 YLR 1837 and PLD 1962 (WP) Dacca 381 ref
(iiy The hurdles of limitation could not be crossed under the guise of any hardships or imagined inherent discretionary
jurisdiction of the court. Ignorance, negligence, mistake or hardship did not save limitation, nor does povetty of the parties;

' © . AIR 1940 Rang 276 (FB); PLD 2003 SC 628; 2002 PLC (CS) 526, 2002 PLC (CS) 474; PLD 2002 SC 101; 1998 PLC (CS)
| 1007; 1988 SCMR 1354 and 1987 PLC (CS) 200 ref
(iii) It was salutary to construe exceptions or exemptions to a provision in a statute of mitation rather liberally while a strict
construction was enjoined as regards the main provision. For when such a provision was set up as a defence to an action, it
had to be clearly seen if the case came strictly within the ambit of the provision;

25 Cal 496, 503 ref.

o (iv) There was absolutely no room for the exercise of any imagined judicial discretion vis- -vis interpretation of a provision,
whatever hardship may result from following strictly the statutory provision. There was no scope for any equity The court
could not claim any special inherent equity jurisdiction;

- AIR 1935 All 323 ref.

(v) Statute of limitation instead of being viewed in an unfavourable light, as an unjust and dlscredltable defence, should receive
such support from courts of justice as would have made it what it was intended to be, a statute of repose. Plea of limitation
could not be deemed as an unjust or discreditable defence. There was nothing morally wrong and there was no disparagement
to the party pleading it. It was not a mere technical plea as it was based on sound public policy and no one should be deprived
of the right he had gamed by the law. It was indeed often a righteous defence. The court had to only see 1f the defence was
good in law and not if it was moral or conscientious; _

48 Cal 110 (PC); AIR 1933 PC 230; 54 All 1067 (PC); AIR 1935 All323 and 56 Cal 575 ref. -

(vi) The intention of the law of limitation was not to give a right where there was not one, but to interpose a bar after a certam

_— period to a suit to enforce an existing right.

21 Cal8, 18 (PC) ref.
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S _ (vi)} The law of limitation was an artificial mode conceived to terminate justiciable disputes. It therefore had to be construed
e strictly with a leaning to benefit the suitor;
Ul AIR 1966 Pat 1 (FB) ref :
- (viti) Reading of the Preamble and Section 5 of the Limitation Act, 1908 showed that the fundamental principle was to induce
- the claimants to be prompt n claiming rights. Unexplained delay or laches on the part of those who were expected to be

aware and conscious of the legal position and who had facilities for proper legal assistance could hardly be encouraged or
countenanced.

. ATR 1966 Raj 213 ref
. (b) Limitation Act (IX.of 1908)—

--z-S. 14---Appeal filed before wrong forum---Exclusion of time of proceeding bona fide in Court without jurisdiction--- Application
o of S. 14 of the Limitation Act, 1908 was restricted to suits only and had no direct and independent application to cases where an
. appeal had been filed before a wrong forum.

. From the word the "suit" which appeared in section 14 of the Limitation Act, 1908, it was abundantly clear that the said section
~~ applied to suits and there was no mention of appeal or revision etc. Section 14 of the Limitation Act, 1908 was exclusively and solely -
restricted to suits and suits alone If it was taken to apply to appeals also, this would tantamourit to reading into the section the word
“appeal" which did not appear in the said section and such a reading would be contrary to the definition of the word "suit" in the
statute. Express provisions of law could not be defeated by resorting to any rule of interpretation which would have the convolited
effect of rendering an appeal a contmuatlon of the suit for the purposes of attracting the application of section 14 of the Limitation Act,
.1908.

‘./\. :

(c) Interpretation of statutes —

----Rule of casus omissus---Scope --- In terms of the said rule the courts were not entitled to read words into an Act of Parliament
unless clear reasons for it were found within the four comers ofthe Act itself

(1910) 79 LJKB 955 and AIR 1980 SC 485 and Dr. Syed Sibtain Raza Naqvi v. Hydrocarbon Development and others 2012
SCMR 377 ref. . \

= (d) Limitation Act (IX of 1908)—

’ . ----8s.5 & 14---Appeal filed before wrong forum---Condonation of delay---Sufficient cause--- Whether the principles of S.14 of the
"+ Limitation Act, 1908 could be resorted to for the purposes of determining sufficient cause under S.5 of the said Act---For the
o - purposes of determining whether in a given case sufficient cause had been made out for condonation of delay when an appeal had

~- been filed before a wrong forum, there did not seem to be any bar in law that the conditions or the limitation prescribed by S.14 could
-~ not be looked mto---However, the conditions laid down in S.14 must be satisfied and established on the record---Term 'sufficient
e ‘cause’ had to be given the widest possible amplitude and in so doing the conditions/principles of S.14 of the Limitation Act, 1908
’ ../ “could not be left out.

| For the purposes of determining whether in a given case sufficient cause had been made out for condonation of delay when an appeal
- . had been filed before a wrong forum, no hard and fast rule could be laid down; there could not and should not be a sinple test for
.. determining the same. The establishing of sufficient cause was not amenable to mathematical formulae. Courts were called upon in

i~ " individual cases to apply their judicial faculties to the facts placed before them and weigh the same in order to decide whether that
-~ ephemeral threshold had been crossed which meant that the appellant had convincingly established sufficient cause for condonation of

: . delay. It would be unwise and unadvisable to state for all times to come that what may or may not constitute a sufficient cause; each .
¢+ case ought to be decided on its own merits vis- -vis the plea of sufficient cause.

"~ For the purposes of determining whether in a given case sufficient cause had been made out when an appeal had been filed before a
. wrong forum, there did not seem to be any bar in law that the conditions or the limitation prescribed by section 14 of the Limitation
. " Act, 1908 could not be looked into. However the conditions laid down in section 14 must be satisfied and established on the record.

. '_,. ) Term sufficient cause had to be given the widest possible amplitude and in so doing the conditions/principles of section 14 of the
u'Aantatlon Act, 1908 could not be left out.

}

' (e) Limitation Act (IX of 1908)—

" .=---8s. 5 & 14---Institution or pendency of an appeal before a wrong forum ie. one lacking jurisdiction, on the wrong advice of the
counsel---Condonation of delay---Good faith and due diligence of appellant---Mistaken advice of counsel did not automatically and
“per se constitute a sufficient cause for condonation of delay as a matter of course and routine, rather, the appellant had to specify the

" reasons with clarity and precision which prevailed with the counsel and led him to commit the mistake and such application must also
.. be supported by an affidavit---Mere incompetence of the counsel, inadvertence, negligence or ignorance of law attributable to him
and/or overlooking of the record by the counsel could not constitute sufficient cause ipso facto, but the factor(s) which misled the legal
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..+ . counsel, including any ambiguity in the law, causing him to file the appeal before the wrong forum must be indicated---Appelant had to
.. - establish that due to some honest, bona fide and genuine ambiguity in the law or in fact, a party or his counsel was led astray in terms
‘of approaching a wrong forum.

~ Question as to whether the institution and the pendency of the appeal on the wrong advice of the counsel before a wrong forum ie. . .
one lacking jurisdiction constituted a sufficient cause for condonation of delay in terms of section 5 of the Limitation Act, 1908, it could
neither be held that condonation was absolutely ruled out in such a situation nor that the appellant shall be entitled to condonation as a
matter of course and right, rather the Court must look into the facts and circumstances of each case as to whether sufficient cause had

- been made out.

. Person seeking condonation of delay must establish sufficient cause. Time spent pursuing an appeal before a wrong forum, in good
- faith and with due diligence ought to constitute sufficient cause for condonation of delay. But the act of approaching a wrong forum
. must be accounted for: it should be established that due to some honest, bona fide and genuine ambiguity in the law or in fact, a party

- -or his counsel was led astray in terms of approaching a wrong forum. Mere incompetence of the counsel, inadvertence, negligence or |
.~ ignorance of law attributable to him and/or overlooking of the record by the counsel could not constitute sufficient cause ipso facto, but
‘ . the factor(s) which misled the legal counsel, including any ambiguity in the law, causing him to file the appeal before the wrong forum
.+ must be indicated. Mere wrong advice of counsel was not an adequate ground per se to constitute sufficient cause because if such rule
0 was accepted, the rule that ignorance of law was no excuse would stand violated. Besides, the factors which caused ambiguity and
* misled the appellant (or his counsel as the case may be) had to be stated with clarity and precision in the application for condonation of

delay and proved on the record.

Poor advice by a counsel may well cause hardship to a litigant and compromise his ability to seek redress in law. But hardship caused

to a person on account of poor advice of counsel did not constitute a sufficient cause for condonation of delay per se. Courts must

. insist that applications for condonation of delay must specify with particularity as to what factors misled the counsel and gave him

" cause to form his unfortunate opinion with respect to the (wrong) forum adopted and thereafter the said factors must be proved on
~ record. It is then for the court to decide if, on the basis of such factors, sufficient cause had been made out or not.

There may be instances where there was a different period of limitation applicable to different fora of appeal, and an appellant whose

.. appeal was time barred before an appropriate forum may mstead deliberately approach another forum (knowing it to be the wrong

forum) in order to lay claim that time spent before a wrong forum ought to be condoned on account of the fact that appellant had

~ . approached it (forum) on the advice of counsel. All Courts must keep such considerations in mind when deciding whether or not delay
-+ . caused by virtue of alleged wrong advice by counsel should be condoned.

© (f) Administration of justice —

----'Actus curiae neminem gravabit' ("an act of the court shall prejudice no man"), principle of---Scope---[Per Mian Sagib Nisar, J]:

Said principle was founded upon justice and good sense, and afforded a safe and certain guide for the administration of law and
Justice; it was meant to promote and ensure that the ends of justice were met; it prescribed that no harm and injury to the rights and the
mterest of the litigants before the court shall be caused by the act or omission of the court---Said principle of admmistration of justice
" was meant for the benefit of both sides of litigants before the court and it would be illogical to conceive that the rule would or should

~ be applied for the advantage of one litigant to the prejudice and disadvantage of the other---Court had the duty to act as a neutral
arbiter between the parties and to provide justice to them through strict adherence to law and keeping in mind the facts of each case--

. -[Per Ejaz Afzal Khan, J]: Principle of "actus curiae neminem gravabit” had been founded upon the principles of justice and good

. conscience---Rationale behind said principle was to undo the wrong or prejudice caused to a party by the act of the court---Said
principle was applied to undo an injury or injustice caused to a party by an act of the court or by the laches or mistakes of its officers;

. it was also applied to restore what had been delayed or denied to a party by the act of the court or negligence of the persons manning

" .~ and managing it.

" Robert Mitchell v A. M. Overman (103 U.S. 64-65) ref.
" (g) Limitation Act (IX of 1908)—

----Ss. 5 & 14---Appeal entertained by the staff of the court or the court itself which had no pecuniary jurisdiction--- Appeal
~ ultimately returned to the appellant or dismissed---Whether such appellant was protected from the bar of limitation and/or it
. - constituted a sufficient cause for the condonation of delay---'Actus curiae nemmem gravabit' ("an act of the court shall prejudice no
man"), principle of---Applicability---Per Mian Saqb Nisar, J (Majority view): Principle of actus curize neminem gravabit had no
application where a litigant approached a wrong forum and such appeal was entertained by the staff of the court or by the court or
even admitted to regular hearing---No condonation of delay could thus be availed by the appellant on the basis of said principle---Per
- Ejaz Afzal Khan, J (Minority view): If mistaken view of a counsel in filing an appeal or suit before the wrong forum could constitute a
~ - sufficient cause for the condonation of delay, it was not understandable why the same should not apply to a mistaken view of the court
entertaining the appeal or the suit---Treating the two situations differently simply because one found expression in the act of the
. A counsel and the other found expression in the act of the court would be unjust, unfair and unreasonable---Latter situation i.e. mistaken
. view of the court in entertaining the appeal or the suit deserved all the more allowance firstly because the court entertaining the appeal
~ or the suit did not care to know that it laid outside its Jurisdiction; secondly because it sat over it for months instead of returning it for
~ being presented in the court of competent jurisdiction and thirdly because the appellant or the plaintiff went out of limitation on account
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= of the said act of the Court---Excluding the principle of "actus curiae neminem gravabit" from the purview of Ss. 5 & 14 of the
~+ Limitation Act, 1908 would amount to excluding a vital part of the jurisprudence which had grown over centuries and earned
recognition of the courts--- Appellants going out of limitation on account of the act of the court were entitled to extension of time---His
Lordship Ejaz Afzal Khan, J observed that the Clerk of the court while receiving appeal in the office and the District Judge hearing an
appeal in motion shall ensure that it was presented in a competent forum and in case it was otherwise he shall immediately return it for
being presented in the court of competent jurisdiction. '

.. Consolidated Engineering Enterprises. v. Principal Secretary, Irrigation Department and others (2008) 7 SCC 167; J. Kumaradasan
S Nair and another v. IRIC Sohan and others AIR 2009 SC 1333; Rodger. v. The Comptoir d' Escompte de Paris (1871) 3 P.C. 465;
" Jai Berham and others v. Kedar Nath Marwari and others AIR 1922 PC 269; East Suffok Rivers Catchment Board v. Kent and

; " another 1941 AC 74; Pulteney v. Warren (1801) 6 Ves.73, 92; Parker v. Ellis 362 U.S. 574; Sough Eastern Coalfields Ltd. v. State of
-+ .M. P. and others AIR 2003 SC 4482; Amarjeet Singh and others v Devi Ratan and others AIR 2010 SC 3676; Hidayatullah v.
- Murad A. Khan PLD 1972 SC 69; Hari Ram v. Akbar Hussain ILR 29 All 749; Rashad Ehsan and others v. Bashir Ahmad and

" ‘another PLD 1989 SC 146; Sherin and 4 others v. Fazal Muhammad and 4 others 1995 SCMR 584; Syed Haji Abdul Wahid and

- another v. Syed Sirjuddin 1998 SCMR 2296; Karachi Electric Supply Corporation Ltd. v. Lawari and 4 others PLD 2000 SC 94 and

.. Mst. Bas Khana and others v. Muhammad Raees Khan and others PLD 2005 Pesh. 214 ref '

Per Mian Saqib Nisar, J

(h) Limitation Act (IX of 1908)—

----Ss. 3 & 5---Discretion exercised by the courts below in condoning delay---Interference by higher forum---Principles---Discretion .
. exercised by a court below was not open to interference by a higher court unless it had been exercised arbitrarily---In the exercise of
e ‘its discretionary power the court (below) was not empowered to act upon whim and caprice, rather the discretion of the court was
‘ - * circumscribed by the law, recognized norms of justice, fairplay, equity; logic, rationality and reasonableness--- Where the court (below) . -
~ had passed an order n exercise of its discretion by condoning the delay, on the basis of sufficient cause which had been made out, it
. did not behove a superior court to interfere in the matter---However where the exercise of discretion was unbridled, arbitrary and
. . perverse, it did not render it immune to the scrutiny and correction by the superior court---Where no sufficient cause on record had
been made out yet the discretion for the condonation of delay was exercised subjectively and whimsically (by the lower court) it was
the duty of the superior court to rectify the defect in the exercise of discretion---Such duty was duly mandated by the provisions of S.3
- ofthe Limitation Act, 1908.

" Muhammad Bashir v. Province of Punjab through Collector of District Gujrat and others 2003 SCMR 83 and The Province of East
“Pakistan v Muhammad Hossain Mia PLD 1965 SC 1 ref.

(i) Punjab Pre-emption Act (I of 1913) [since repealed]

----S. 21---Limitation Act (IX of 1908), Ss. 5 & 14---Suit for pre-emption---Appeal filed by counsel before the wrong forum ie.

" one lacking pecuniary jurisdiction--- Whether lack of pecuniary jurisdiction by court sufficient cause for condonation of delay---No

" reason existed for the counsel of the appellant (pre-emptor) whilst filing the appeal, to be misled by any fact or the law because the

" jurisdictional value was clearly mentioned in the plaint by the pre-emptor---Such value was also clearly reflected in the decree passed

- by the Trial Court, whereby the suit of the pre-emptor was dismissed---Appeal should thus have not been filed before the District

Court, but before the High Court, as at the relevant point of time, it was the High Court which had the pecuniary jurisdiction to hear

. the appeal on account of the jurisdictional value fixed in the plaint and decree sheet---Record showed that an objection was raised by

the vendees/defendants about the incorrect valuation and that was the most opportune moment for the pre-emptor having been put to

~ notice about his so-called nadvertent incorrect valuation to ratify the said mistake but instead the pre-emptor joined the issue---No

° . attempt was ever made by the pre-emptor during the course of trial to correct the valuation by seeking an amendment in the plant---

~ Trial Court retained the value of the suit filed by the pre-emptor, which valuation squarely and duly appeared in the decree sheet; it

. was thus on the basis of the vahation of the suit fixed by the pre-emptor in the plaint itself and reflected in the decree which had to

~ determmne the forum of appeal---At the time of passing the decree there was no ambiguity which could mislead the pre-emptor's

counsel into filing the appeal before the District Court---Inadvertence, negligence, mistake simpliciter (albeit bona fide) etc. of the

counsel did not constitute a sufficient cause for condonation of delay---Pre-emptor had not been able to make out a case beyond

~ mere inadvertence---In the present case, condonation of delay had been granted to the pre-emptor by both the courts below on the

- -.. basis of arbitrary. and whimsical reasons---Such exercise of discretion being against settled principles could always be interfered with--
" “Supreme Court dismissed the appeal of the pre-emptor before the District Court for being barred by time.

 (j) Specific Relief Act (I of 1877)—

-+ =---8s. 8 & 42---Limitation Act (IX of 1908), Ss. 5 & 14 --- Suit for declaration and possession--- Appeal flled by counsel before

the wrong forum i.e. one lacking pecuniary jurisdiction---Whether sufficient cause for condonation of delay---Contention of appellant

. that due to the madvertent mistake of his counsel the appeal had been filed before the District Court (wrong forum) instead of the High

.. Court---Validity--- Such mistaken advice of a counsel, even if unintentional, simpliciter did not constitute a sufficient cause in terms of

* 8. 5 of the Limitation Act, 1908, instead there had to be cogent reasons, clearly spelt out and proved on the record, for such purpose-

~ --Mere pendency of an appeal before the wrong forum especially when no sufficient cause had been made out shall not be a ground

} per se or simpliciter for condonation of delay--- Application for condonation of delay filed in the present case contained a mere
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: .narratlon of the facts leading up to the filing of the appeal before the wrong forum (District Court), and there were no p]ausﬂ)le reasons

or justifications given for the filing of such appeal before the wrong forum, apart ffom a feeble assertion that “the delay for filing the

': "'Regular First Appeal was not intentional” on the part of the appellant---Besides case record showed that the memorandum of appeal
3" -was ordered to be returned on 23.6.1994 but the appellant never approached the District Court (wrong forum) for receiving the same
' within reasonable time rather, after considerable lapse of time of about 18 months, it was received on 2.1.1996---No explanation was

provided for such delay, i.e. 18 months and 10 days---Appellant had never claimed that after the order of return of the memorandum

.";:-f.-;c.)f appeal he approached the District Court (wrong forum) promptly and it was the (District) Court which delayed the return of the
s ‘meinorandum of appeal ---No sufficient cause for delay i filing the appeal had been made out in the present case---Appeal was
. dismissed accordingly

2 " (k) Lmntatlon Act (IX of 1908) —

'----8s. 5 & 14---Appeal, filing of---Condonation of delay---Sufficient cause---Appellant correctly filing appeal before the High

) - . Court---High Court returning the appeal and compelling appellant to file his appeal before the District Court (wrong forum), which
- ‘under law had no jurisdiction---Such order of the High Court was bad in law---Appellant was a victim of an act of the court, which -
- was sufficient cause for condomng delay in filing the appeal

Pre- -emptor, in the present case, had valued the suit property at Rs.500,000 in the plalnt and specifically mennoned the said amount as

.. _the value of the suit for the purposes of court fee and pecuniary jurisdiction. Such valuation was categorically denied by the vendee

through her written statement asserting it to be Rs.2,500,000. In light of such divergent pleas the Trial Court framed an issue in that
"What is the market value of the suit property?"”. On the said issue Trial Court fixed Rs.25,00,000/- as market value of the suit

' : - property. Keeping in view such finding of the trial court, which determination was duly reflected in the decree sheet as well, the vendee .
- {appellant) filed an appeal before the High Court, instead of the District Court. High Court ordered return of appeal for filing the same

before the proper forum on the basis that valiation of suit for the purpose of court fee and jurisdiction was given as Rs.500,000 m the
plaint.

Vendee was jﬁstiﬁed in considering that the value of the suit for the purposes of jurisdiction had been changed/modified (from
Rs.500,000 to Rs.25,00,000) by the trial court, thus leading him to prefer an appeal before the High Court. High Court remained
oblivious that in a suit for pre-emption of a house (urban property) the value of the suit for the purposes of jurisdiction was the sale

A consideration of the suit property; thus as per the finding of the trial court, when it was held that the sale consideration was

Rs.2,500,000/- this modified the jurisdictional value automatically.

" The market value of the suit property at Rs.2,500,000/- had been clearly indicated in the decree sheet prepared by the trial court, thus
~, for all mtents and purposes the said amount became the changed value for the purposes of jurisdiction of the forum of appeal Vendee
" had rightly filed the appeal before the High Court and the order of the High Court returning the appeal was bad in law. In such manner

the vendee had been compelled to file his appeal before the District Court (wrong forum) which had no jurisdiction on account of the

- () Interpretation of statutes—

 ----Law of limitation---Salient features of interpretation of law of limitation enumerated.

Raja Muhammad Ibrahim Satti, Senior Advocate Supreme Court and M.S. Khattak, Advocate-on-Record for Appellant (in
C.A. No0.2564 0f2001).

Malk Muhammad Qayyum, Senior Advocate Supreme Court, Mian Hamid Farooq, Advocate Supreme Court and Syed
Rifagat Hussain Shah, Advocate-on-Record for Respondents.

Khurram Raza Chaudhry, Advocate Supreme Court for Appellant (in C.A.N0.2658 of 2006).

: : Nemo for Respondent No.12 (in C.AN0.2658 0of 2006).

Wagqar Ahmed Sheikh, Advocate Supreme Court, Gulzar Hussain, Asstt. Director (Hort) PHA and Muhammad Tariq Nazir,
Asstt. Law, PHA for Respondent No.16 (in C.A.N0.2658 of 2006).

L.Rs. of Respondents Nos. 1, 10 and 11: Ex parte.

| L.Rs. of Respondents Nos. 2-9, 13-15: Ex parte.

Mian Muhibullah K akakhel, Senior Advocate Supreme Court for Appellant (in C.A.No.1670 of 2008).
Abdul Sattar Khan, Advocate Supreme Court for Respondents (in C.A.No.1670 of 2008).

Ch. Mushtaq Ahmed Khan, Senior Advocate Supreme Court for Appellant ((in C.A.No.60-L of2013).
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- o increase in the sale price of the property by the trial court. Vendee was a victim of the act of the court which was sufficient cause for
- _“"condonation of delay in filing his appeal. U
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