BEFORE THE KHYBER Plk-\KHTUNKHWA‘ S_EIA{XVIC_E TRIBUNAL PESHAWAR
Service Appeal No. 647/2018

Date of Institution ... 09.05.2018
Date of Decision ... 21.01.2022

Sajjad Ahmad Ex-Constable No. 5568 R/o Nasir Bagh Road Kanal Town House No.
8, Street No. 8, Peshawar. : (Appellant)

VERSUS

Capital City Police Officer Peshawar and others. ... (Respondents)

Roeeda Khan, '
Advocate For Appellant

Muhammad Adeel Butt,

Additional Advocate General For respondents
AHMAD SULTAN TAREEN CHAIRMAN

ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)

MM_EM
TIQ-UR -REHMAN WAZIR MEMBER (E) - Brief facts of the case are

that, the appellant while serving as Constable in Police Department, was charged

in FIR Dated 19-07-2014 U/S 17(3) Haraba in Police Statioﬁ Mardan and was
arrested. The appellant was proceeded departmentally and -was t‘ ultimately
dismissed from service vide order dated 26-08-2015. The appellant was acquitted
of the criminal charges vide judgment dated 18-01-201_8 and after acquittal, the
appellant filed departmental appeal, which was rejected on 12-04—2018, hence
the instant service appeal with prayers that the impugned orders dated 26-08-
2015 and 12-04-2018 may be set aside and the appella.n‘t may be re-instated in

service with all back benefits.




02.  Learned counsel fof the appellant has contended that the impugned

orders are against law, facts and norms of natural justice, therefore not tenable

-and liable to be set aside; that the appellant was acquitted of the same charges,

upon which he was dismissed from service, hence there remains no ground to
maintain such penalty; that respondents were required to suspend. the appellant
as per Police Rules, 1934 and to wait for conclusion of the criminal case, but the
respondents without waitihg for conclusion of the ‘criminal case, dismissed the
appellant in an arbitraw mannér; that the impugned order and attitude of the
respohdents department is in sheer violation of Article 4, 25' and 38 of the
Constitution; that the impugned order was passed without fulfilling the requisite

formalities; that the appellant was condemned unheard and has not been treated

03. Learned Additional Advocate General for the respondents has contended
that upon registration of FIRs against the appellant, the appellant went in hiding
and remain fugitive from law for some time, who later on was arrested by police.
The appellant was proceeded depa_rtmentaily and was awarded with major
punishment of dismissal from service; that proper procedure was adopted by
issuing charge sheet/statement of allegation to the appellant; that proper inquiry
was conducted against the appellant and the appellant was afforded appropriate
opportunity of defense, but the appellant did not opt to be associated with
departmental proceedings, hence he was proceeded ex-parte; that the appellant
filed departmental appeal with delay of almost two years and six months, which is
badly time barred; that the appellant though acquitted of the criminal charges but
it is a Well settled legal proposition that criminal and departmental proceedings
can run side by side without affecting each other; that the appellant has been

treated in accordance with law and was awarded with appropriate punishment

after fulfillment of all the codal formalities.
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04. We have heard learned counsel for the parties and have perused the

record.

05. Record reveals that the appellant being involved in case FIR, was
proceeded departmentally in absentia as the ap;pellant was in jail and was
acquitted from the criminal charges vide judgment dafed 18-01-2018 but before
his acquittal from criminal charges, the appellant was dismissed on 28-02-2014,
hence the appellant in the first place was not afforded opportunity of defense, as
the appellant was not associated with proceedings of the departmental inquiry, as
he was proceeded against in absentia. To this effect, the Supreme Court of
Pakistan in its‘ judgment reported as 2008 SCMR 1369 have held that vin case of
| imposing major penalty, the principles of natural justice required that a regular
inquiry was to be conducted in the matter, otherwise civil servant would be
condemned unheard and major penalty of dismissal from service would be

imposed upon him without adopting the required mandatory procedure, resulting

06. Being involved in a crifninal case, the respondents were required to
suspend the appellant from service under section 16:19 of Police Rules, 1934,
which specifically provides for cases of the nature. Provisions of Civil Servjce
Regulations-194-A also supports the same stance, hence the. respondents were
required to wait for the conclusion of the criminal case, but the respondents
hastily initiated departmental proceedings against the appellant and dismissed
him from service before conclusion of the criminal case. It is a settled law that
dismissal of civil servant from service due to pendency of criminal case against
him would be bad unless such official was found guilty by competent court of law.
Contents of FIR would remain unsubstantiated allegations, and based on the
same, maximum penalty could not be imposed upon a c.ivil servant. Reliance is

placed on PLJ 2015 Tr.C. (Services) 197, PLJ 2015 Tr.C. (Services) 208 and PLJ

2015 Tr.C. (Services) 152.
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07.  The criminal cases‘-_ were decided in févor of the appellant and the
appellant was acquitted of the criminal charges. In a situation, if a civil servant is
dismissed from service on account of his involvement in criminal case, then he
would hayé been well within his right to claim re-instatement in service after
acquittal from that case. Reliance is placed on 2017 PLC (CS) 1076. In 2012 PLC
(CS) 502, it has been held that if a person is acquitted of a charge, the
presumption would be that he was innocent. Moreover, after acduittal of the
appellant in the criminal case, there was no material available with the authoritiés
to take action and impose major penalty. Reliance is placed on 2003 SCMR 207
and 2002 SCMR 57, 1993 PLC (CS) 460. Supreme Court of Pakistan in its
judgment reported as PLD 2003 SC 187 have held that where the departmental
proceedings were initiated only on the basis of criminal charge, which-was not
subsequently proved by the competent court of law and resulted in acquiftal,
wouldbe entitled to be re-instated in service. It is a well-settled legal proposition
that criminal and departmental proceedings can run side by side without affecting
each other, but in the instant case, we are of the considered opinion that the
departmental proceedings were not conducted in accordaﬁce with law. The
authority bédly failed to abide by the relevant rules in letter and spirit. The
procedure as preécribed had not been adhered to strictly. All the formalities had
been completed in a haphazard manner, which depicted somewhat indecent
haste. Moreover, the appellant was acquitted of the same charges by the criminal
court; hence, there remains no ground to further retain the penalty so imposed.
Accused civil servant in case of his acquittal was to be considered to have
committed no offense because the criminal court had freed/cleared him from the
accusation or charge of crime - such civil servant, therefore, was entitled to grant

of arrears of his pay and allowances in respect' of the period. Reliance is placed

on 1998 SCMR 1993 and 2007 SCMR 537.
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08. We are also mindf't.J'[~of) the qQéstibr; ‘of Iimitatioﬁ, as the appellant filed
departmental appeal with considerable delay after earning acquittal‘ from the
criminal charges leveled against him, The Supreme Court of Pakistan it its
judgment reported as PLD 2010 SC 695 has held tﬁat it would have been a futile
attempt on part of civil servant to challenge his removal from service before
earning acquittal in the relevant criminal case. It was unjust and oppressive to
penalize civil servant for not filing his departmental appeal before earning his
acquittal in‘criminal case, which had formed the foundation for his removal from
service. Moreover, it is a well settled legal proposition that decision of cases on
merit is_ always  encouraged instead of non-suiting Iitigants on technicallreason
including ground of limitation. Reliance is placed on 2004 PLC (CS) 1014 and

1999 SCMR 880.

09. In view of the foregoing discussion, the instant appeal is accepted. The
impugned orders are set aside and the appellant is re-instated in service with all
back benefits. Parties are left to bear their own costs. File be consigned to record

room.

ANNOUNCED
21.01.2022

(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)




ORDER
21.01.2022

Learned counsel for the appellant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for respondents present. Arguments

heard and record perused.

Vide our detailed judgment of todéy, separately placed on file, the
instant appeal is accepted. The impugned . orders are set aside and the
appellant is re-instated in service with all back benefits. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
21.01.2022
(AHMAD AN TAREEN) - (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN ' MEMBER (E)




19‘01.'20_22 N Roéeda Khan, Advocate for appellant present and

o submitted fresh Wakalatnama, duly executed. Placed on
file. Mr. Muhammad Riaz Khan Paindakhel, Asstt. AG  for
the respondents present.

Dué to paucity of time, arguments could not be
heard. To come up for arguments on 21.01.2022 before
the D.B.

B (Atig-Ur-Rehman Wazir) %’rﬁm/

Member (E)




15.042021 - Due to demise of the Worthy Chairman, the Tribunal is |
| non- funcﬁonal therefore .case s adjoumed: to . '_ ‘
09.08.2021 for the same as before | |
09.08.2021 Muhammad Arshad bearing CNIC No.17301- 9350104 1

brother of the appellant on behalf of appellant present.

Javid Ullah  learned Assrstant ~ Advocate General for
respondents present. :

Former made a request for a short adjournment in -order to
engage a counsel, granted. To come up for arguments on
20.10.2021 before D.B.

(Rozina Rehman) | C%

Member (J)

20.10.2021 Appellant in person present. Mr. Noor Zaman, District
Attorney for the respondents present.

Appellant again made for a request for adjournment in’

‘order to engage a counsel; gr‘anted. Case to come 'up for
arguments on 19.01.2022 before D.B.

(Salah-Ud-Din) - irman

Member (Judicial)
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| 24.08.2020

28.10.2020

05.01.2021

Due to summer vacation case to i;_o'me up for the
.same on 28.10.2020 before D.B.

- Junior to counsel for the appellant and Zara Tajwar,
DDA for the 'respbndents present. " |
The Bar is observing general strike,' therefore, the
‘matter is adjourhed to 05_‘.01.2021 for hearing before the
D.B. '

'(&ﬁ@!ur-Rehman Wazir)

.Member

Appellant in persoh present.

'Riéz Khan Paindakhel Assistant Advocate General for

respondents present.

Former requests for adjournment as his counsel-is busy
before District Courts, Mingora. Adjourned. To come up for
arguments on 15.04.2021 before D.B.

sy —

(Atig-Ur-Rehman Wazir) | (Rozina Re‘hman)
' Member (E) Lo Member (J) -




.
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30:01.2020 " Appellant in person present. Mr. Ziaullah, DDA for
respondents present. Due to General Strike of the bar
on the call of Khyber Pakhtunkhwa Bar Council, the

.instant case is adjourned. To come up for further
proceedings/arguments on 25.03.2020 before D.B.‘

1l
Mggber Member

24.03.2020 Due to public holidays on account of Covid-19, the case,
is adjourr{ed. To come up for the same on 10.06.2020 before
D.B.
er
10.06.2020 Bench is incomplete as one learned Member (J) is on

leave. Therefore, the case is adjourned. To come up for the

same on 24.08.2020 before D.B.

er




No one present on behalf of appellant. Written reply not
submitted. Muhammad Raziq H.C representative of the
respondent department absent. Respondents as well as absent

representative be put to notice with direction to furnish written
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reply/comments.  Adjourn. To come up for written
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7}3?1:"'*1%7’5“"-',;"»- Nemo for appellant. Addl. AG alongwith Muhammad

Raziq, Reader for the respondents present.

Representative of the respondents submitted reply -on
behalf of respondents No. 1, 2 & 3. The appeal is assigned to
D.B for arguments on 27.11.2019. The appellant-may submit

W)

Chairman

rejoinder, within a fortnight, if so advised.
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2711201971 Appellant in person present. Addi: AG alongwith Mr.
' T-“ j! pll;f.‘!‘it;‘;v'i.?-’:—\;‘ ?uhl SRR i .
RN Az Shah, Readler for respondents present. Appellant .

: seeks adjournment as his counsel is not available today.

P -_. Adjourn. To come up for arguments on 30.01.2020 before
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01.04.2019

02.05.2019

20062019 -

None for the appellant present. Mr. Kabirullah Khattak,
“Addl: AG alongwith Mr. Muhammad Razig, H.C for

respondents present. Written reply not submitted. Requested for

adjournment. Adjourned. Case to come up for written

‘réply/comments on 02.05.2019 before S.B.

(AhmZd Hassan)

Member

Junior to counsel for the appellant and Mr. Usman Ghani, _'
District Attorney alongwith Muhammad Razig, H.C for the -
respondents present.

Representative of respondents requests .for further timé.._
AdjoUmed to 20.06.2019 for written reply/Comrhents of the

respondents as a last chance. _
\n |
Chairman

None present on behalf of the appellant. Mr. Kabirullah
Khattak, Additional AG alongwith Mr. Muhammad Raziq, He’adv:“v
Constable for the respondents present.. Representative of the
department requested for further adjournment to submit wri_tten‘

reply. Adjourned to 06.08.2019 for written reply/comments before

S.B. Notice be also issued to the appellant for attendance for the

(Muhammad Amin Khan Kundi)
Member

date fixed.




12.11.2018

©28.12.2018

18.02.2019

, 1‘ep]y/commeht§ on 18.02.2019 before S.B

Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned.

'To come up on ,2'8.12.2018. Written Not received. Mr.

Muhammad Raziq H.C representative of respondents

absent.

Clerk to counsel for the appellant present. Written reply not
submitted. No one present on behalf of respondent department. '
Notice be issued to the respondent department with direction o

furnish written reply. “Adjourn. To come up for written

\@ . A
‘Member

Nemo for ‘the appellant. Mr. Kakirullah

Khattak Addl; AG alongwith .IV_Ir‘. ‘Razig H.C for the
respondents present.

Representative of the respondents requests
for further time .to submit the requisite” reply.
Adjourned to 01.04.2019 on which date the

reply/comments shall positiVéIy be furnished.

Chairman
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- 13.08.2018

10.10.2018

Counsel. for the apbellant present. Preliminary arguments /I1ea1"d
and case 'ﬁ!q perused. Learned counsel for‘ the appellant argued that vide
impugned order dated 26.08.2015, he was dismissed from service w.e.f
05.09.2014. He filed depm'i‘.mental appeal on 21. 01‘2018 which 'way
rejected on 12.04.2018, hence, the mstant service appeal. As he was
behind the bars so got knowledge of the impugned order on 20.01 ,201_8.
As the impugned order was passed with retrospective effect the same was -

void ab-initio and no limitation runs against a void order.

Pomts urged need consideration. Admll Sub]ect to lllllltaTlOIl
Appellant s dncatcd to deposit of security and process fee w1thm ]0 davs

lhelca{tel _notices be 1s§ucd to the 1csp0ndents for wmten reply/wmmcnts

for 34. o .gogg betme S.B. ,
i

(AHMAD HASSAN)
MEMBER

Counsel for. the appellant and Mr. K'aBiru!Iah '
Khattak AAG present. None present on behalf of the:
respondent. Therefore, fresh notice be issued to the
respondent department for attendance. Written
reply not submitted. Learned AAG requested for
adjournment. Adjourned. To come up for written
reply/comments on 10.10.2018 before S.B

(Muhammaé Amin Kundi)

~ Member

- Counsel for the appellant Mst. Sophia Noreeh,
Advocate present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on
12.11.2018 before S.B.

Nairman




Form-A
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o Case No. - 647/2018
S.No. | Date of order Order or other proceedings with signature of judge
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1 16/05/2018 The appeal of Mr. Sajjad Ahmad resubmitted today by
| Sophia Noreen Advocate may be entered in the Institution
Register and put up to the Worthy Chairman for probe‘r or-'dﬁer. -
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o BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR
In Re SA__ 'é97 /2018
o Sajjad Ahmad
Versus
Capital City Police Officer Peshawar and others
INDEX
S# | Description of Documents 3 Annex Pages
1. | Grounds of Appeal . | 1-7
2. | Affidavit. ) A 8
3. | Addresses of Parties. 9
4. Copy of FIR_ - - A 10
5. | Copy of acquittal order “B” 19— 1%
6. | Copy of dismissal order “C” 1y
7. |Copy of departmental appeal and| “D & E” | '
rejection order ' 1S-16
8. | Wakalatnama . | F
Dated: 08/05/2018
: Appellant
Through %

Sopbja/Noreen

& O. % ‘

Imra% Khan

~ Advocates, High Court
Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

G

Cy

Khyboer Pakhtukhwe'
' Service Tribunal

In Re Service Appeal 6 L! 7 /2018 ey \04_77_[/;,._ |
Daced oq' -5- 9\018

Sajjad Ahmad Ex-Constable No. 5568 R/o Nasir Bagh Road
Kanal Town House No. 8, Street No. 8 Peshawar.

.................... (Appellant)
VERSUS

1. Capital City Police Officer Peshawar.
2. Superintendent of Police Head Quarters Peshawar.
3. Inspector General of Police Khyber Pakhtunkhwa

Peshawar.

----------------- (Respondents).

APPEAL U/S 4 OF SERVICE TRIBUNAL 1974
AGAINST THE IMPUGNED ORDER DATED

26/08/2015 PASSED BY THE RESPONDENT

NO. 2 COMMUNICATED ON 20/01/2018
k*%j{ﬁga‘f‘ WHEREBY THE APPELLANT WAS ‘
~ DISMISSED FROM SERVICE, AND AGASINT - ‘
 Kerubmiceea v iny LAE-IMPUGNED ORDER DATED 12/04/2018,
- \‘* COMMUNICATED ON. 14/04/2018, PASSED
\O. - BY THE RESPONDENT NO. £ WHEREBY
fsz /> YHE DEPARTMENTAL APPEAL OF THE

APPELLANT IS REJECTED WITHOUT ANY

‘ i eito_dag

GOOD GROUND.




@

Prayeri'- -

ON _ACCEPTANCE OF  INSTANT
APPEAL THE IMPUGNED DISMISSAL
ORDER _ DATED  26/08/2015 _ AND
REJECTION ORDER ON
DEPARTMENTAL  APPEAL _ DATED
12/04/2018, _ PASSED _ BY - THE
RESPONDENTS MAY KINDLY BE SET
ASIDE _AND  THE APPELIANT BE
REINSTATED IN HIS SERVICE WITH
ALL BACK BENEFITS. |

Respectfully Sheweth:-

1. That the appellant was initially appointed /
enlisted as constable on 19/06/1999 in the

Respondent department.

2. That the appellant was falsely implicated in a

case FIR No. 752 dated 19/07/2014 U/S 17(3)
offences against pro'perty (enforcement of
hadood) 1979 in Police station City Mardan and :

was behind the bar since his arrest the

appellant duly income the department about the




&)

occurrence in registration against the appellant.

(Copy of the FIR is attached as annexure “A”)

. That a formal departmental inquiry was

conducted at the back of the appellant without
serving any show cause, statement of allegation, .
final show cause and no opportunity of personél |
hearing was granted to the appellant and finally |
the appe‘llanf Wés dismissed from service on
26/08/2015 while the dismissal order was never .
communicated to the appellant rather the same
wés handed over on 20/61/2018 after the |

acquittal of the appellant.

. That the appellant was later on acquitted

honorably from the charges leveled against him,
by the additional session Judge Mardan on
18/01/2018 (Copy of the acquittal order is

attached as annexure “B”)

. That as soon as after acquittal the appellant

approached the Respondent department for

taking charge of his service, but unexpectedly

an order of dismissal from service was handed
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| over to the appellant on 20/01/2018 by the
Respondent department. (Copy of dismissal

order is attached as annexure “C”)

6. That the appellant has filed a departmental
Al appeal against the dismissal order before the
Respondent No. ﬁ% which was rejected on
12/04/2018 and communicated to the appellant
on 14/04/2018. (Copy of departmental appeal

. and rejection order is attached as annexure “D .

& E).

7. That being aggrieved from the impugned
‘dismissal order dated 2.6/08/2015 a_nd' rejection
order dated 12/04/2018, the appellant having no
bther alternate remedy available accept to |
khock the door of this Hon’ble Tribunal in its
-appellate jurisdictidn under section 4 on the
following grounds amongstAthe- others.

-Grounds:

A.That the impugned dismissél order dated
26/08/2015 & departmental appeal rejection
order dated 12/04/2018 passed by the
Reépondents, are against the law, facts
procedure, Witﬁout lawful authority, without
jurisdiction, against the natural jtistice hence

liable to be set aside and the appellant be
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reinstated in his service with all back

benefits.

B. That both the impugned order mention above
~are the clear violation of Article 4 and against -

the natural justice.

C.That he requirement of procedure for inquiry
were not fulfilled by the Respondents, which
are mandatory while passing such a harsh

punishment dismissal.

D. That the appellant has not been treated in
accordance with law and procedure provided

by the law.

E. That the appellant as acquitted from all the

criminal charges leveled agasint him.

F. That the appellant was never served with any
charge sheet, statement of allegation, final
show cause notice, which are. basic

- requirement under the law.

G.That the so called inquiry was conducted at
the back without associating the appelléht,
which is- violation of Articler 10-A of

constitution of Islamic Republic of Pakistan

1973.
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"~ H.That the appellant is honorably acquitted

from all the charges leveled against him.

I. That the appellant has served the Respondeﬁt
department about 18years with all his
honesty and with the entire satisfaction of his
high-ups and the impugned dismissal order 1is

very harsh.

J. That the absence from duty was neither
willful nor deliberate, rather the same was

beyond the control of appellant

K.That the Respondent never provided any
opportunity of defense to the appellant which

is against the rule of audi atrium Paltrium.

L. That the present appeal is within time.

M.That any other ground would be raised at the

time of arguments with the prior permission -

of 'this Hon’ble Tribunal.

1t is, therefore, most humbly prayed that
on acceptance of the instant Service Appeal
the Impugned order dated  26/08/2015

whereby the appellant 1s dismissed from




©

service, and rejection order dated 12/04/2018

| on departmental appeal, méy kindly be set
aside and the appe]]ant be reinstated vh’tb all
'bac]f benefits.

Any other relief not specifically asked for
may also graciously be extended in favour of
the appellant in the '_Circumstances of the

case.

Dated: 08/05/2018

Appellant
Through %

- Sophia Noreen
& Ol
Imran Khan
Advocates High Court
Peshawar. '

NOTE:-

No such like appeal for the same appellant, upon the
same subject matter has earlier been filed by me,
prior to the instant one, before this Hon’ble Tribunal.

Advocate.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

33
.....

InRe S.A /2018

Sajjad Ahmad
Versus

Capital City Police Officer Peshawar and othérs

AFFIDAVIT

I, Sajjad Ahmad Ex-Constable No. 5568 R/o Nasir Bagh
Road Kanal Town House No. 8, Street No. 8 Peshawar, do
hereby solemnly affirm and declare that all the
contents of the accompanied service appeal are true
and correct to the best of my knowledge and belief
and nothing has been concealed or withheld from
this Hon'’ble Tribunal.

DEPONENT

Identified By: Q 1730)-0340FHIA-S

Sophia Noreen
Advocate High Court
Peshawar.




BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR

InRe S.A ‘ /2018

Sajjad Ahmad -
Versus

Capital City Police Officer Peshawar and others

' ADDRESSES OF PARTIES

APPELLANT.

Sajjad Ahmad Ex-Constable No. 5568 R/o Nasir Bagh Road
Kanal Town House No. 8, Street No. 8 Peshawar.

RESPONDENTS:

1. Capital City Police Officer Peshawar.
2. Superintendent of Police Head Quarters Peshawar.

3. Inspector General of Police Khyber Pakhtunkhwa
Peshawar. | |

Dated: 08/05/2018

Appellant

Through Q |
| - Sophia N;reen
& O lels
Imra?fﬂzan
Advocates, High Court
Peshawar.
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Order---28
18-01-2018.

Accd (1) Sajjad son of Fazal Ghani (2) Sabir son of
Nadar Khan (3) Muhammad Ali son of Munir Khan (4) Bashir son of
“Alln Khan present on bail anngw*Lh their counsel. (s) ACCu
Nawazish son of Saad Ullah produccd in custody. T1c is on thl in
this case. In some other cuse he is bc.hmd the bars. Accd Gul Akbar

son of GuI Muhammad and Nadar son of Shah Jehan are absent.

Their counsel is in attendance who requested for their exemption ﬁom .

personal appearance for today Dy PP for the state present. Ofﬁc1al
witnesses summoned through special diary while unofficial through
warrant of arrest but none of. them is in attendance. Complamanf

Fateh Muhammad reportedly had gone abroad while Mst, Sarwar-

Jabeen had died. PW Imran Amjid was not found. Similarly othel _

|
unofﬁcml PWs were also not traceable. Official witnesses have been
informed through lhc Muharrir of the police stations where they are

posted but were reportedly busy .in “Polio” duty. On the prev:ous

_ dates aIso these reports wege bmuma by the DFC. Cu')".uu te

challan in this case has been submuted on 10-05-2016. Cbarge
against the aced framed on 26- 04-2017. Despite passage of about
nine months, prosccutlon has not been ‘able to produce a smglc
witness in supporl of the charge ‘

D On the prcwous date application for acqulttal of acced
under section 265 K Cr.P.C was submitted. Noticé of the said
application was 1ssucd to the prosecution, _

Leamed counsel for the aced requested for acquittal of
the accd under sccuon 265-K CrP C on the ground that from the
available record accd facing trlal cannot be conn»cted with the
commxsswn of ctt[encc and there is no probablhty of thelaced being
convicted of any offcncc Dy.PP for the state resisted the apphcanon
and requestcd that prosccution be given opportunity to prove its case.
against the accused '

Aced facing trlal have been challaned in this case FIR -
No.752 dated I9-OJ7 2014 under section 17(3) Offences Against

Property (I_“nforcemcnt of Hudood) Ordmance 1979 of Police station
City Mar dan

;
b
!
!
!
i
i
i
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According to prosecut1on ease, complainant Fateh

|

|
Muhammad Khan on'19- 07 2017 at 20.30 hours made report to Majld i
|
|
|

Khan SI that on the saxd d'll.C after “Aftari” he alongw1th his wife
|

.Mst Sarwar Jabeen was present in his houS.e:I Someone ra'nged bell of

th<|: door That he came out and opened the do'or That he saw four

That they told him that they were pohee personals

youn;, pensons
|
That all of them entered into his

nd they want to search his house

house, took out their plstols ‘Jocked hnn and hig wife in'a room and

started search of the rooms. That after sore 35 minutes, they locked
|

the door of their room from outs1de conﬁmng him altnd hlS wife in the
That they came Ol};t' from the tolom through window and
.. That 1h|e accd had taken away 25

rojom_. N
checked the rooms of the h(‘ff)use.
' tolas gold ornaments, Rs. 05,90,000/- lacs cash 2 32 bore Lama pistol

No 285486 and two in number Nokia Mobxle sel.s He charged un-

known persons for the commission of offence. Report of the complt
was ~reduced into writing in the shape of murasila and sent to police
station for reglstratlon of case. Hence this case. ’
Arguments hcald Recoxd pclused g L
: ~ Perusal of the record would show that none of the aced |
was charged in the murasila/FIR. On 05.09.2014 the complt rccorded o .

In the said statement he

his statement under section 164 Cr.P.C.

charged accd facmg trial-(1) Gul Akbar (2) Malik Muhammad Ali (3)

Bashir (4) Nadar and (5) Nawazrsh. This statement was recorded

after one month and sixteen days of the occurrence but nothing else

was added in the list of stolen/taken away property nor any source of

information. or satisfaction was shown for charging the accused.

. Another statement under sect1on 164 Cr.P. C of the complt ‘was
orded on 17- 09-2014 ie after 12 days of. recordmg of Ist statement

on 164 Cr.P.C. " Astonishingly he added new things in the

I'GC

under secti
stolen/taken away propcrty i.c a-Nokia Mobile, Tn Lap top, prize bonds

of different amounts valuing four lacs and Thlirty five thousands as

well as six in number saving certificates each valuing rupees 5/5
inkhs He charged accd Nawazish Ali alias doctor, Gul Akbar,
. Muhammad Alj, Bash:r Khan, Nadar, Sabir Khan and Sajjad for the
This second statement under section 164

commission of offence.




.
2

Cr.P.C of the complainant was.very astonishing, Neither in the FIR
nor in the (irst statement under section 164 Cr.p.C statement,. prize
bonds, third Nokia mobile sct and saving certificates were mentioned
in the stolen/taken away pro;mxﬂy déspitc the fact that first statement
4 under section 164 Cr.P.C of the complainant was recorded after one

month and sixteen days of the oceurrence. Question arise that during

compl;t did not find the above mentioned one Nokia Mobile set, prize

i
i
'

According to recovery memo dated 18-09-2014 f01;1r in
number saving certificates each amounting to Rs.05,00,000/- iwas

shown to be recovered at the instance of accd Bashir Klluan,

the complt cast serious doubts upon the whole prosecution case.

certiﬁ%:ates were shown to be recovered from a room No.03. Kc:)!/ of
the room was allegedly provided by ;accd Nawazish while from one
Iron box the remaining four aced Gul  Akbar, Bashir Khan,
Muhammad! Ali and Nadar taken out 1/1 saving cefti‘ﬁcate each
amounting to Rs.05,00,000/-. It is not clear from the avaiiable record
that to whom the said room belonged. - These saving certiﬁcates were
not lpielnt_iom:d in the FIR nor in the first statement under :section 164
Cr.P.C of the complainant, therefore, these cannot be term%:d as stolen
property nor'the said 'recovery can be believed. On the face of it, the
local police had t!ried to connect these accused with the commission of
offenc,!e, thcf:rcfor?'i-n the second statement under section 164 Cr.P.Cof
the compla}ii'nan,t; saving certificates were also inclu'c}ed in the

stoleni/taken aweji;’f propferty. Vide another recovery mem&g dated 18-

09-2014, tl"ie' local police has shown recovery of a 30 borcI: pistol and
cash amount of 1’1‘3.15000/- from the clinic of accused Na\'zvazish. 30
‘bore pistol rvas not stdlen property. - Similarly, Rs.15,000/- cash
amount might be t=he personal amount of the accused.

No}hing has been shown to be recovered éither from
the possession or on the pointation of the accused Sajjad and Sabir.
There xs identification parade of acced Muhammad Ali

and Gul Akbar on the record. According to the same, the complainant

- —— e e - ————— e e

search/checking of the house for one month and sixteen days, the .

bonds and saving certificates to be missing. This changing stance of -

Muhammad Ali, ‘Nadar and Gul Akbar. All'the. four sa\:fing
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ntified’ thesc two accused. T hese 1dent1ﬁcat10n o

f
had picked and ide ‘
ground - that these. tw0 aced ‘

!
!

tests are also not believable on the
ad Alj and Gul Akbar have shown to be arrested on.15-09-
014

Muhamm
cation parades were condycted on 01- 10 2014 - o

2014 but their identifi
:i.e afier sixteen days of their a;jrc;st. There ‘was gvery | possxblhty of

meétin5 “the complt . with™ these accused before conducting the
1dent1f cation parades/tests.” . '

-+ None of the stoicn/taken away property shown in the

IR was shown to- be recovcred from any of the accused.

case and evidence : :

murasila/F

The above noted facts and cnrcumstal'lce.s of the

"collected by ‘the ‘prosecution aurmg t
nnect any of the accused with the commissi
There is no probablhty of the accused

he mvcshganon of the case, ;
on of the offence ‘

cannot co
in any manner whatsoever.

being conv1cted of any- offer\ve Further proceedings m the instant

mount to-a futile exercise and wastage of public time.

case would a
refore, acquxttcd in the instant case under.

Accused facing trail are the i
. ! . |

bail bonds stand .- . . |
4 1|

T trgection <28 3R K CrPC o They arc on b.nl their
d-and suretms are dxscharged hom the liabilit
be dealt in accordance with law subject to . . ' .

File be consigned to the record room aftel :
" . . |

“cancelle y of thcir bail

bonds. Case property

period of appeal/revision.

i completion.

Announced:
18.01_.2018.

f. (Mun ar;Khan) ‘
¥ Addl Ses oiis Judge-111, ,
|
|
|
|
i
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This office order. refates to the disposai of formal

! <
- A R D]
departmental enquiry against Constable Sajjad Mo.5363 of Capital City
Police Peshawar on the =llegations that he while postad at Police - Lines
absented himself from ledeful duty from 05.09.2014 _till_dare without

taking permission or leave,

) In this regard, he was issued charge sheat and summary
of allegations. SDFO City was appointed as E.0 'He cenducted the
enquiry and submitted his report that defaulter official is habitual
absentee. The E.O further recommended rmajor punishment for the
defaulter official vide Enquiry Report N0.3918/E/ST dated 11.18.2015.

Upon the fining of E.O, he was issued final show cause
notice which delivered to him on home address but he feiled to submit
reply of thesaid notice within stipulated periad of N7-Guys or appear
before this Sffice as yet. -

Beside the above, the delinquent official has also beaen
involved in criminal case vide FIR No.752 dated 19.07.2014 u 7 (3
Haraba PS City Mardan. He is PO in this case.

A -

4 ufs i

In the light of recommerdations of E.O & other marer
available on record, the undersigned came to conclusion T
alleged official found guiity of prolong absence/invotvement in Sriming;
Cax2, Therefore, he is hereby dismissed &om s2rvice_undsar Palice &
Digciplinary Ruies€1 975 \with_immediarz afect, dence, the pariod _he
remained absent from 05.09.2014 tilf datz is treated without oevw.
[ . - - o
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Capy of zbove is farvardad for inf
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v @&y Pclice Officer, Peshizvr=-.
¥ DSP/HQrs, Peshawar.
v Pay Gifice, OASI,_CRC & EiC & Ong-with Comoizte Canartmental s
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t %{ BEFORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service appeal No.647/18

Sajjad Ahmad Ex- Constable No.5568 CCP, Peshawar.......................... Appellant -

Versus

1. Capital City Police Officer, Peshawar.

2.
3.

SP/HQrs: Capital City Police, Peshawar.
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar............. Respondents

Reply on behalf of respondents No.1, 2, & 3.

Respectfully Sheweth:-

PRELIMINARY OBJECTIONS.

1.

A - o

That the appeal is badly time barred. ‘

That the appeal is bad for mis-joinder and mon-joinder or necessary parties.
That the appellant has not come to this Tribunal with clean hands.

That the appellant has no cause of action. - )

That the apbellant is estopped by his own conduct to file the instant appeal.
That the appellant concealed the material facts from Honorable Tribunal.

That the appellant got no locus standi and cause of action to file the instant appeal.

FACTS:-

1-

Para No.l pertains to record with respect to appellant’s enlistment in Police

department however the appellant is a habitual absentee. The appellant has earned

, [}
13 bad entries in his service, which clearly showf that he was an unwilling and note

professional officer, thereby not interested in discharging his official duties.

Para No.2 is incorrect. In fact the appellant was proceeded departmentally on
allegations that he deliberately absented himself from his lawful duty from
05.09.214 t0 26.08.2015 (Total 11 Months & 14 days), and also ifiyolved himself in
a Criminal 'Case vide FIR No.752 dated 19.07.2014 u/s 17(3) Haraba PS City
Mardan. In this regard proper charge sheet and statement of allegations was issued
to him and SDPO/City was appointed as enquiry officer. (Cbpy of charge sheet' and
statement of allegations are annexure as “A”.”B”) |

Para No.3 is incorrect. In fact proper charge sheet and statement of allegations were
issued to appellant. Proper departmental enquiry was conducted against him by
SDPO City. He summoned time and again but he did not bother to attend the enquiry
proceedings. On receipt of the enquiry, thé appellant was issued final show cause

notice. After fulfilling all the codal formalities, he was awarded major punishment

of dismissal from service.(copy of Enquiry report, summoned and FSCN are:

annexure as “C”D”E”)
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4- Para No.4 correct, however the appellant -deliberately absented himself from his
lawful duty for a long time without prior approval from competent authority.

5- Para No.5 incorrect. The appellant absented himself from his lawful duty. The
appellant also involved in a criminal case and was declared as proclaimed offender,

6- Para No.6 correct to the extent that the appellant filed departmental appeal which
after due consideration was filed/rejected on the ground that his appeal was badly
time barred for about 02 years & 06 Months.

7- That appeal of the appellant being devoid of merits may kindly be dismissed on the
following grounds.

GROUNDS:- -

A- Incorrect. The orders are just, legal and have been passed in accordance with law.

B- Incorrect. The punishment orders passed by the competent authority in accordance
with law/rules and no provision of law has been violated.

C- Incbrrect. Proper departmenta} enquiry was conducted against the appellant with
completion of ali codal formalities.

D- Incorrect. The appellant was treated as per law/rul.es.

E- Para pertains to court hence needs no comﬁients.

F- Incorrect. Proper charge sheet, statement of allegations were issued to appellant.
Proper enquiry was conducted and a final show cause notice was issued before
passing the punishment order. ‘

G- Incorrect. Proper departmental enquiry was conducted against him. He was called
time and again to appear before the enquiry officer and defend himself, but he did

not turn up.

H- Incorrect. The appellant absented himself from his lawful duty and also involved in

a criminal case. ‘

I- Incorrect. First part of para is pertains to record, and rest of para is denied on the
ground that the appellant is a habitual absentee.

J-  Incorrect. The appellant deliberately absented himself from his lawful duty.

K- Incorrect. The appellant was associated in the enquiry proceedings and proper

opportunity of defense was provided to appellant. He failed to defend the charges

leveled against him.

L- Incorrect. The appeal is badly time barred. |

M- That respondent may also be allowed to advance any additional ground at the time

of hearing of the appeal.
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‘' PRAYER.

It is therefore most humbly prayed that in light of above facts and submissions, the !

appeal of the appellant being devoid of merits and legal footing, may kindly be dismissed.

Capital City Police Officer,
Peshawar.

Supérintendent of Police,
HQrs: Peshawar.
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BEFORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service appeal No.647/18
Sajjad Ahmad Ex- Constable No.5568 CCP, Peshawar.......................... Appellant

Versus -

1. Capital City Police Officer, Peshawar.
2. SP/HQrs: Capital City Police, Peshawar.
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar............. Respondents

AFFIDAVIT
We respondents No. 1,2 & 3 do hereby solemnly affirm and declare that the

contents of the written reply are true and correct to the best of our knowledge and belief

and nothing has concealed/kept secret from this Honorable Tribunal.

Provincial Pplice Officer,

Capital City Police Officer,
Peshawar.

Superintendent- of Police,
HOQrs: Peshawar.




F ' CHARGE SHEET

;o : - I, Superintendent of 'Police, Heédquarters, CapitaI.City Police -

) g : Peshawar, as a competent authority, hereby, charge that

£ - Constable Sajjad No.5568 of Capital City Police Peshawar with the-
‘ ' following irregularities. 4 :

“That you_Constable Sajjad No.5568 while posted at Police Lines,
Peshawar were absent from duty w.e.f. 05.09.2014 till date without
taking permission or leave. This amounts to gross misconduct on your
part and is against the discipline of the force.” '

You are, therefbre, required to submit your written defence within
~seven days of the receipt of this charge sheet to the Enquiry Officer
committee, as the case may be. ‘

Your written defence, if "any, should reaéh the Enqu:i_ry
~ Officer/Committee within the specified period, failing which it shall be =
presumed that have no defence to put in and in thét case ex-parte - -
action shall follow against you. |

" Intimate whether you desire to be héard in person,

A statement of allegation is enclosed. .




DISCIPLINARY ACTION

I, Superintendent of Police, Headquarters, Capitai City Police
Peshawar as a competent authority, am of the opinion that

Constable Sajjad N0.5568 has rendered him-self liable to be proceeded |

against under the provision of Police Disciplinary Rules-1975.

STATEMENT OF ALLEGATION

“That Constable Sajjad No.5568 while posted at Police Lines,.
Peshawar absented himself from duty w.e.f 05.09.2014 till date
without taking permission or leave. This amounts to gross misconduct
on his part and is against the discipline of the force.”

For the purpose of scrutinizing the conduct of said accused with

reference to the above allegations an enquiry is ordered and

SDRH (’x&)t . is appointed as Enquiry
Officer. ' , .

2. The Enquiry Officer shall, in'accordance with the provisions =
of the Ordinance, provide reasonable opportunity of hearing to the
accused officer, record his finding within 30 days of the receipt of this
order, make recommendations as to punishment or-other appropriate
action against the accused.

3. The accused shali join the proceeding on the date time and
place fixed by the Enqwry Officer.

SU ENDENT OF POLICE,
HEADQUARTERS, PESHAWAR
& /2015
1 SDPQ f/’ff}f __is directed to

finalize the aforementloneé departmental proceeding within
stipulated period under the provision of Police Rules-1975.

2. Official concerned . Jﬂt o
- . Jat T

- £ 4

No._ /38 _JE/PA, dated Peshawarthe ___ /7

[




FINDING U/S 6(5) OF 'POLICE RULES 1975,
AGAINST CONSTABLE SAJIAD NO. 5568.
o ————=1ADLE SAJIAD NO. 5568.

The enquiry in hand was referred to this office to ascertain the

~misconduct, committed by the subject Police Constable vide order of enquiry
No.138/E/PA, dated 19/06/2015. |

 Short fécts are that accused Constabie Sajjad N0.556'8, posted to
Police:Lines, Peshawar remained absent from lawful duty w.e.f 05/09/2015 b]

-'till date without approval and prior permission from the competent officer

‘hence he was charge sheeted and summary of allegatibns.

_Period despite of fact that he was summoned to join the enquiry proceedings.

Fui'thermore, as per the report of MM Police Lines, Peshawar, the above

~name Constable is absent from his duty vide DD No.16, dated
- 05/09/2014 till date (report is attached). This shows a total lack of interest

in the duty and shows slackness,

In 'circumstances, it is crystal clear that accused Constable is.

Dismissal from Service, provided u/r 4(1)(b)(iv) of Police Rules 1975,

All relevant'papersare attached herewith please,

v

DEPUTY SUPE.RINTE‘N ENT OF POLICE,
CITY-I SUB-DIVISION, PESHAWAR.

Worthy Superintendent of Police,

Head Quarters, Peshawar.

No. 39/ /E/ST, dated Peshawar the 7/ __/08/2015.
Encl: (___# Sheets). |

oo Pind Thew

Nl
_cs(\ngk




FINAL SHOW CAUSE NOTICE o

I Superintendent of Police, Headquarters, Capital  City
Police Peshawar, as competent authority, under the provision of Police"
Disciplinary Rules 1975 do. hereby serve upon  you,
Constable Sajjad No.5568 the final show cause notice. :

The Enquiry Officer, SDPO City, after completion of enquiry
proceedings, has recommended you for major punishment for you
Constable Sajjad No0.5568 as the charges/allegations leveled agalnst'
you in the charge sheet/statement of aIIegatnons

And whereas the undersigned is satlsﬂed that you Constable
Sajjad No.5568 deserve the pumshment in the light of the above said
enquiry reports. -

I, competent authority, have decided to impose upon you the
penalty of minor/major punlshment under Police D|5C|p||nary Rules
1975 for misconduct.

1. You are, therefore, required to show cause as to why the "
aforesaid penalty should not be imposed upon you and also |nt|mate'_
whether you desire to be heard in person. :

- 2. If no reply to this notice is received within 7 days of its recelpt S
in normal course of circumstances, it shall, be presumed that you have

no defence to put in and in that case as ex- parte action shall be taken .
~against you.

closed.

3. The copy of the finding of the enquiry officer i

SUPERI| ‘NT. OF POLICE,
-HEADQUARTERS, PESHAWAR




KHY‘BER PI&KHTUNKWA ‘ All_communications should  bx

addressed to- the Registrar KPK

SERVICE TRIBUNAL PESHAWAR | Service Tribunal and not any of e
co : | by name. . o
-4 ,9/6 st —

| Ph:- 091+ 9212281
Fax:- 091-9213262

~Dated:_2.8 ~ 4;_»— h02

- The Supenntendent of Police, Headquarters

Government of - Khyber Pakhtunkhwa
Peshawar '

" ‘Subject: JUDGMENT IN'APPEAL NO: 647/2018, MR. SAJJAD AHMAD

- I'am direeted to forward herewith a certified copy of Judgement
dated 21. 01 2022 passed by this Tribunal on the above subject for strict
compllance

Encl:As above

e

r

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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%'_:*i.QBEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.6875/2020.

Ex- Constable Shahab Alam No.3899 of CCP, Peshawar.................. Appellant.
VERSUS.

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. Capital City Police Officer, Peshawar.

3. Superintendent of Police City Peshawar ........................ Respbndents.
INDEX
S.NO DOCUMENTS ANNEXURE PAGE NO

1. Memo of comments --- 1-3
2 | Affidavit 4
3. Copy of bad entry list A 5
4, Copy of charge Sheet B 6
5. | Copy of allegations C 7 ‘
6. - Copy of inquiry report D 8 |
7. Copy of summoned - E 9 ,.
8. Copy of FSCN F 10
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s BEFORE THE hYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

: Servace appeal No 647/18

Sajjad Ahmad Ex~ Constable No 5568 CCP Peshawar ...... AN Appellant -
‘ Versus
l Capttal Ctty Pohce Officer Peshawar
2. SP/HQrs Capital Crty Police, Peshawar, | _ |
3. Prov1nc1al Pohce Ofﬁcer Khyber Pakhtunkhwa Peshawar....t.r';,t Respon_dent__sf .

-  Reply on behalfofrespondents No.1,2, &3.

o Respectfully Sheweth -

'PRELIMINARY OBJECTIONS :
That the appeal is badly time barred.

That the appeal is. bad for mls-Jomder and mon-Jomder or- necessary partles
That the appellant has not come to th1s Trlbunal w1th clean hands,
That the appellant has no cause of actron VR
That the appellant is estopped by hrs own conduct to ﬁle the 1nstant appeal

. That the appellant concealed the matertal facts from Honorable Trlbunal

'\I‘Q\mr'.&.&"!\’:—

That the appellant got no locus stand1 and cause of actlon to ﬁle the mstant appeal

L 1- Para Nol pertams to record w1th respect to appellant’s enhstment in Pohce

department however the appellant is'a habltual absentee The appellant has earned

&
13 bad entries in his serwce Wthh clearly show/s that he was an unwrlhng and nome

professronal ofﬁcer thereby not mterested in dlschargmg h1s ofﬁcml dutles

2 Para No 2 is 1ncorrect In fact the appellant was proceeded departmentally on
- allegatlons that he dehberately absented hrmself from hlS lawful duty from -
“ 05 09 214 to 26.08. 2015 (Total 11 Months & 14 days) and also involved himselfin
.a Cr1mmal Case vrde FIR No.752 dated 19.07.2014 u/s 17(3) Haraba PS City
Mardan In thls regard prope1 charge sheet and statement of allegatlons was 1ssued
to hlm and SDPO/Crty was appomted as enqulry ofﬁcer (Copy of charge sheet and
| statement of allegatlons are annexure as “A”. ”B”) : oo
3. Para No.3 i 1ncorrect Ini fact proper. charge sheet and statement of allegattons were
» lssued to appellant Proper departmental enquiry was conducted agamst h1m by -
SDPO C1ty He summoned time and agam but he drd not bother to attend the enquiry
: proceedmgs On recelpt of the enqurry, the appellant was 1ssued ﬁnal show cause
. o ,notrce After fulﬁlhng all. the codal forrnahtles he was awarded major punishment -

of dtsmlssal from serv1ce (coPy of Enqulry report summoned and FSCN are . .
annexllre as “C”D”E”) . R




Para No.4 correct however the appellant dellberately absented himself from h1s

o lawful duty for a long time wrthout prror approval from competent authorrty

T,
. S SR
- i
1

5. Para No. 5 1ncorrect The appellant absented hlmself from his lawful duty The L

_ appellant also involved in a cr1m1na1 case and was declared as procla1med offender
" 6- Para No.6 correct to the extent that the appellant ﬁled departmental appeal whlch
o | after due consrderatron was ﬁled/rejected on the ground that hrs appeal was badly‘
trme barred. for about 02 years & 06 Months.

- T That appeal of the appellant berng devo1d of merlts may kmdly be drsmlssed on the

followmg grounds

i
i

GROUNDS -

A- Incorrect The orders are just, legal and have been passed in accordance wrth law.’

B Incorrect The pumshment orders passed by the competent authorlty m accordance

o wrth Iaw/rules and no provrsmn of law has been vrolated

C- Incorrect Proper departrnental enqulry ‘was conducted agamst the appellant wrth -

[- - ., : completron of all codal formahtres ‘ ‘
; S D Incorrect The appellant was treated as per law/rules
B E- Para pertains to court hence needs no comments _
. F- Incorrect Pr0per charge sheet, statement of allegatrons were 1ssued to appellant. »
| Proper enqulry was conducted and a final show cause noflce was. 1ssued before
e passrng the punishment order. , _
: _G- Incorrect Proper departmental enqulry Was conducted agalnst hrm He was. oalled, |

trme and again to appear before the enqurry officer and defend htmself but he drd' .
* not rturn up.

-H- Incorrect The appellant absented hlmself from lns lawful duty and also 1nvolved in
a crlmmal case. o o

) I- Inc?rrect Flrst part of para is pertams to: record and rest of para 1s demed on the -

ground that the appellant isa habltual absentee B

.l- Incorrect The appellant del1berately absented himself from hlS lawful duty
.' | A _ K- Incorrect The appellant was assoclated in the enqurry proceedrngs and proper

opportumty of defense was provrded to appellant He farled to, defend the charges
leveled agamst hlm '

L- Incorrect The appeal is badly trme barred

M- .That respondent may also be allowed to advance any add1tlonal ground at the tlme
of hearmg of the appeal




1

PRAYER'

It is therefore most humbly prayed that in llght of above facts and submlss1ons the

appeal of the appellant bemg devoid of merlts and Iegal footlng, may kmdly be dlsmlssed

i
1

1/.

Capital City Police Officer,
Peshawar

Supérintendent of Police,
HQrs: Peshawar.
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BEF ORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servnce appeal No 647/18

i
i

B SaJJad Ahgnad Ex- Constable_No.5568 CCP, Peshawar.;..;.,'..j..'.' ...... . Appellant .

Versus :

1 Capltal Clty POllCC Ofﬁcer Peshawar
2. SP/HQrs Capltal Clty Police, Peshawar

3. Provmcxal Pohce Ofﬁcer Khyber Pakhtunkhwa Peshawar...;...'.-‘._...'.. Respondents-
N e AFFIDAVIT S

We respondents No. 1 2 & 3 do hereby solemnly afﬁrm and declare that the |

A contents of the wntten reply are true and’ correct to the best of our knowledge and bellef )
: and nothmg has concealed/kept secret from thls Honorable Trlbunal

S

Provmclal Pplice Officer,
Khyber Pz htunkhwa, '

Capltal City Police Ofﬁcer, o
Peshawar

Superintendent of Police,
HQrs: Peshawar.
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CHARGE SHEET

T Superintendent of Pohce Headquart'ers ‘Capital City Police -

VPeshawar, ‘as. - a competent authority, hereby, charge. . ‘that

Constablée .Sajjad No.5568 of Cap!tal Clty Pollce Peshawar w:th the
followmg |rregular1t|es :

“That you Constable Sanad No. 5568 wh|le posted at Pollce Lmes

‘ Peshawar wer(e absent from duty w.e.f. 05.09.2014 till date wuthout-

takmg permission or leave. This amounts to gross mlsconduct on your B

_ part and is agalnst the d|SC|pl|ne of the force

. You are, therefore requrred to submlt your wrltten defence wrthln

R

_-seyen days of the’ recelpt of this charge sheet to the Enqu;ry Ofﬁcer -
commlttee as the case may be. '

i
.
!

' Your wntten -defence, if . any, shou!d reach the Enqu1ry

Ofﬁcer/Commlttee W|thm the specufled perlod falllng Wthh it shali be

presumed that have no defence to put in and |n that case ex- parte

'actlon shall foilow against you

“-Intinﬁate Whether you desire to be heard in person.

A statement of allegation is enclosed. |




DISCIPLINARY ACTION )

i, Super:ntendent of Police, Headquarters Capltal Clty Pollce

Peshawar as a competent ~authority, “am of the - opinion. that . =

Constable Sajjad No.5568 has: rendered him- self liable to be proceeded.
against under the provrsnon of Pollce Dlsc1p!|nary Rules 1975.

STATEMENT OF ALLEGATION

“That Constable Sa]]ad No 5568 wh|Ie posted at Pollce Lines,
Peshawar absented himself from duty w.e.f 05.09.2014 tili date
without taking permission or leave. This amounts to gross misconduct
omhls part and is agamst the discipline of the force.”

1

. For the purpose of scrutlnlznng the conduct of said accused with
reference to the above -allegations an enquiry is ordered and

i

J SB?(—) (’ \~N is- appointed -as Enquiry
Officer

i

2.0 . The Enquiry Officer shail in" accordance W|th the prowsmns
of ithe. Ordinance, provide- reasonable opportunity of hearing’ to ‘the
accused ‘officer, record his finding within 30 days of the receipt of this
order ‘make recommendations as to pumshment or-other approprlate
actlon ‘against the accused
!

3. " The accused shall join the proceedlng on the date. time and
piace f:xed by the Enqwry Officer.

A

SUP {TENDENT OF POLICE,
HEADQUA TERS P SHAWAR

No.____ /38 /E/PA dated Peshawar the /7 /b6 /2015
1 ; SDP() f/r[)/ : s dlrected to
- finalize the aforementioned departmental proceeding within

stlpulated period under the provision of Pollce Rules-1975.
2. Off!CIai concerned




' 05/09/2014 till d

N . P L . - oL . T . o . R
H B . L - . . .
. (
.

FINDING U S 6 5 OF POLICE RULES 1975,
AGAINST CONSTABLE SAJJAD NO 5568

» The enqunry in hand was referred to thlS o}
' mlsconduct commltted by the subJect Pol:ce C
No. 138/E/PA dated 19/06/2015

fﬂce to ascertam the,
onstable vide order of enquiry

) Short facts are that accused Constable Sajjad No. 5568 posted t0'> |

i

Pollce Llnes Peshawar remained absent from lawful duty w.e.f 05/09/2015 b’

n. from the competent ofﬂcer
egatlons ' '

* t:ll date w:thout approval and prior perm:ssno
hence he was charge sheeted and summary of all

to Jom the enqurry proceedrngs -
e Lmes, Peshawar ‘the above‘

is. 'absent: from his duty vnde DD No 16 dated
ate (report is: attached
in. the duty and shows slackness

3 Furthermore as per the report of MM Pollc
name Constable

) This shows_ a total lack of interest -

y';therefore recommended t

DISI‘IIISSBI from Servuce, provuded u/r 4(1)(b)(|v) of Pollce Rules 1975.

: ' _ All relevant papers are attached herew;th please

i
i

: DEPUTY SUPERINTEN ENT OF POLICE,
~ - CITY-I SUB-DIVISION, PESHAWAR.

‘Worthv Supermtendent of Pollce -

Head Ouarters Peshawar

No.__3 39/6” JE/ST, dated Peshawarthe z /08/2015
~ Encl: (‘ n/f Sheets) '

o .’ ST _ WL \\(\&f"*‘/‘ /
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R FINAL suow CAUSE NOTICE

'- 4 ' I Supermtendent of Pollce Headquarters, Capltal Clty
Pollce Peshawar, as competent authorlty, under the provusmn of Police
Disciplinary . - Rules 1975 do- hereby . serve ., .upon_ you,v

A Constable Sa)]ad No. 5568 the ﬂnal show cause notice.

The Enqwry Offlcer, SDPO Clty, after completlon of enqwry_.,
proceedmgs has recommended you for major punishment for you
Constable Sajjad No.5568 as the charges/allegations leveled agamst

’you |n the charge sheet/statement of allegatlons

And whereas ‘the undersn_:;ned is satlsfled that you Constable

. Sa]]ad No 5568 deserve the pumshment inthe light- of the above sald"
enquury reports : ‘ : '

L, competent authorlty, have deaded to’ |mpose upon you the . "

i penalty of minor/major punlshment under Police D|SC|pl|nary Rules

1975 for mlsconduct

You are, therefore requ1red to show cause as -to why the .
aforesald penalty should not be imposed upon you and also. intimate
whether you deslre to be heard in person.

2. b Ifno reply to this:notice is received wnthm 7 days of its recelpt

in normal course of circumstances, it shall, be presumed that you have

no defence to put in and m that case as ex- parte action shall be taken'
agalnst you

3 The copy of the fmdmg of the enqurry offlcer closed

| ' ' supP NT O POLICE,
HEADQUARTERS PE HAWAR




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO ffé’é /20

\

Sabir Hussaln Ex-IH constable No. 5568 '

Capltal Clty Police Peshawar

(APPELLANT) |

VERSUS | |
o . .99.P.Provines
1. The Provincial'PQIice Officer, KPK, Peshawar. . , - Bervice Trib
2. The Capital City Police, Officer, Peshawar. .- Diary i"e»§

3. The Supermtendent of Pollce Head Quarters Peshawar “N

(RESPONDENTS)

a/é-

| _ APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL
ACT, 1974 AGAINST THE ODER DATED 02.05. 2016, WHEREBY

PRAYER:

THE DEPARTMENT APPEAL OF THE APPELLANT AGAINST THE
ORDER DATED 14.03.2016, WHEREIN PENALTY OF

DISMISSAL FROM SERVICE WAS IMPOSED UPON APPELLANT |

HAS BEEN REJECTED FOR NO GOOD GROUNDS.

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE ORDER

DATED 02.05.2016 AND 14.03.2016 MAY BE SET ASIDE AND
THE APPELLANT MAY BE REINSTATED 'WITH ALL BACK AND

CO_NSEQUENTIAL BENEFITS. ANY OTHER REMEDY, WHICH -

THIS AUGUST TRIBUNAL DEEMS FIT AND APPROPRIATE
THAT, MAY ALSO BE AWARDED.IN FAVOUR OF APPELLANT.

RESPECTFULLY SHEWETH

EACTS:.

L

.,—-#.,‘_’:“

: That“the appellaht joined the police force in' the year 1996 and

completed all his due training etc and also have good service record

throughout and promoted to IH Constable with the passage of time.

That the appellant was falsely lnvolved in a crlmlnal case and’ Iodged
F.IR No 752 dated 19.07.2014 U/S 17(3) Haraba PS city Mardan

T 2/ against the appellant (Copy of FIR is attached as annexure-A).

>?/ [ hees

and l{..]‘w“

iHted &1’ -sﬁ‘ay

¢

/c".

Regzstx ar




BEI* ORE THL KHYBER PAKHTUNKHWA SERVICF TRIBUNAL PESHAWAR.

RN

Appeal No 666/20 l 6

| Date ot Instltutron '27 05. 20‘1‘6
: (DMCISIOH 27 06. 2‘0119

Sabu Hussam Ex-IH conslable no. 5568

~ Capital Clty Police Peslnwar ‘ - e (Appe.ljanf)
| | 'VERSUS ~
 The' PlO\’lllCla[ Polrce Oftficer, Khyber Pakhtunkhwa Peshawar and two othcrs
(Respondents) B
MR R. MUH/\MMAD ASIF YOUSAFZAI ' '
Adv omre L - o ---  For appellant. -
MR MUHAMMAD JAN, -~ . -
Deputy District Attorney o e For resp_ondents._
" MR AHMAD HASSAN, N MEMBER(Executive) . -
MR. HUS SAIN SHAH T === MEMBER(Executive) 3
JUDGMENT

AHMAD HASSAN MEMBER Arguments of the ]earned counsel for

the parti tes 1eald and record perused

ARGUMENTS

2. Learned ‘counsel for t.he:-‘appellanf argued that he joined the .P_olice'
'Departmenr as Coxist_ab]e in 1986 and leter on elevated to the rank of IHC. He \r/as
faisely impiicated in‘a criminal case iodoed lh]ough FIR ‘no 752 under seetlon- :
17( :'Eiw'runbc. PS (,1ty Mardan dated .19, ()7 7014 On the basrs of above FIR,
firstly, a show cause notice was issued to- the appc”ant, to which he replied.
"Therwttel formal dlelp]lnal“y proceedings were rmtrated against the appellant As
he was in police custody so eharae sheet and sldtemen{ ot dlleodtrons were not

~ served on him. Enquny proceedmgs were conducted at the back of the appellant.




Lpon reledse trom ]all he submllted reply to the charge

sheet and slatement of o

s :1”(,0 itions, In thls case thtee enqumes were conducted but

all of them remamed .

ificonohisi"\:/,e. The moot pomt in” all- the above enqtuues was to keep the

du)attmental pl oeeedmgs pendmg till the decmon of the mmmal case. However

these msh uctions were- not tollowed by the competent authority and majot penalty

of dlbmlssal hom service was .awarded to- h1m vide unpuvned 01der dated

.'14.03 201 6 He hled depaltmental appeal on 28, 03 2016 Wthh was turned down.

thtoLwh otde1 dated 02.05.2016, hence, the present service appeal.

3. Neither statements oi witnesses were recorded by the enquiry oﬁrcei .nor-

oppoztumty ot cross exammatton was at f01ded to the appellant Chaloes leveled

ag

ainst him were not cstabhshed duri mg the enquuy ptoeeedmgs He was acqultted

h\f Addl: (Seqsu)hs Tudge T Mardan vide Judgment dated 18.01 2018 Rehance

was place d on casé law 1ep01ted as 2018 PLC (C. 8)454. 2007, SCMR 192, 2002

“SCMR ‘§7 9008 609 and ]udgment of this Tribunal' in

a ease of 1dent1cal nature

| rendered i In service appeal no. 1025/17 de01ded on 03 07 2018

4. On the other hand. learned Deputy Dlstuct Attorney argued that charoe

sheet "and qlatement oi alleoatlons were served on him on 11 11. 2014 but he

submitted lepl) on 03.11

2015 w1thout gwmg any _jUStlfI(,dt!On for the'inordinate'

- delay caused in submission of replv Oblection raised by the learned counsel fox

‘the a 7pdfant m the p1 esent service appeal were not raised by the appellant during

depallmemal proceedings. On the strength of case law rep'orted as 2001 SCMR
201 8\ departmentai

and u:mmal ploceedeS can run parallel. He was awarded

ma;oz penalty on the basis ot departmental enquiry as his action constituted -

serious’ mis-conduct,




A :C?(‘)NC‘]’_;t.JS'IONMA e

5. The teemd placed betore us revealed that Professor R) Fateh Muhammad

| Khan odoed FIR no. 752 under Sect10n~l7(3) Haraba P.S Mardan dated 19, 7. 2014

against unl\nown accused Durmg mvestlgatlonl the complamant in his- 2“"-"
statemeut tmcler Sectton 164 CrP C nommated the appel ant 1S co- accused The'
1esp¢mdente undu Rule 5(.)) of Pelrce Rules 1975 served a shO\a/ cause notice
dated 14- lO 70l 4 on the appellant to Wthh he rephed The appellant was eonﬁned
to Qua1 ter guard vrde D. D no. ll dated 06. 09 2014 and remamed there for fifty

1aht cays. That departmenta-l proeeedmgs were 1mt1ated against the appellant by

serving charcre sheet and statement of allegatlons It would not beout. of place t0'

mention here that he was arrested by the pollce in Novenlber 2014 As he was in

ail therefore, clm ge sheéet and statement ot alleoatlons were not served On the

appellant. Thts laet haq never been denied by the 1espondtnts It also goes against

the procedure laid down in Police Rules 1975. He was released on barl on the

| orders of P ha\var IIlgh Court Peshawar on 06 01 2015, Though learned Deputy

District Altorney held that appellant guilty .of submitting reply to the charge

sheet/statement of allegations after considerable delay but was-unable to defend

the respondents for dragging the enquiry proceedings for two years without any
. s i . : :
cogent reason. '

0. In the present case the task of .con‘ducting departmenta] enquirv was

' a\moned to SDPO Town. The matter was p1 obed by the enqmry ofticer thr1ce as i§ -

evident ltom the report dated 03.08.2015, 25. 08 2015 cmd 13.11.2015. Om thmg

is common in all the reports that the enquiry ofﬁcer recommended to l\eep the case

pendmo till deusron of tl the criminal case pendmg ‘1ga1nst the appellant in the




L '<.ompetenl court of law Oplmon of DSP(Legal) was also obtained-_,vvhjeh is -
= tcpr oduced below

I /zave aone tlzrough tlze
- reveals that the Enqmrv
clear . f' ndnws/concluszon

enqmrv in Imndt wluclz_ .
Officer._has not Submitted .

A
‘VV

that in the absence of statement of the complamant the i 1nqu1ry rep01t in hand i is

worthless Durmg the coulse of enqulry the enqulry ofﬁcer Ialled to establish the '

charge leveled agamst the appellant Itis pertment to pomt out that on the basrs of

statement of Inspector/.Q) Baslnr Muhammad of CTD, Mqrdan the appellant was

‘held cruxlty of the charges leveled agamst him. Howeve1 this statement was not

avarlable on the case ﬁle nor produced by the respondents durmg the hearmg of
the appeal.

l“he enquiry report 1eplete Wlth that deﬁuencxes and shortcommgs '

N eith er,

e\ammatlon was atfouled to the appellant It Was a vahd ground for rendermg the

entire proceedings as nulllty m the eyes of law

A .

Perusal of para- 7 & 8 of the enqulry report would reveal that the competent

authority travelled beyond his’ jurlsdlctlon/mandate and procedure laid down in

Police Rules 1975, He was under obl]oatron to de01de tlus case accordmg to Rule-

- Pl oce edmgs




To sct the rec01d stralght that the appellam after regnstranon of FIR e
- suuendercd to: law and was placed under suspenswn as per para -2 of the 1mpugned
order. He was entltled for subsxstence allowance for the penod he remained under .

suspension, Thls actlon of the respondents was i lnne with CSR—]94 Moreover it. .

further con_llrmecl that thc appellant riever remamed abscondcr alter regrstratlon of =~

FIR and thls fact is not disputed.

10, The appellant was acqurtted by the Addl: Sessnons Judge-[ll Mardan vide -

order dated 18.01. 2018 No doubt crlmmal and departmental proceedmgs can run

mallel but in the presernit service appeal one thmg is common that' in both the

cases. no mcnm,matmg ‘evidence was collected agamst the appellant The only

charge on the basis of which major penalty was awarded to the appellant IS no

more in the held On the strength of case law rehed upon by the leamed counsel -

for the appellant there s ample room for setting aside the unpugned order referred

to above,

L léxs*a'sequel'to above, the"'appq____‘*__e 'al"lsaccepted,_nnpugned Qr_d_er_‘da_ted

{14:0320167ane d .02705: 2016, are ¢ set’asidé”and the appe appellant,ls reinstated-inTservice.

l—le'xs'entltled‘for subsistence - allowanc?‘“to l €~ period d spcn51on on_The’

. i'-—“'-_"——ﬁ—--_- —
(tervening penod shall'Be treated s leave of the'kind

‘"due"Partles*arc lefHo bear
.-J

_,_'f--_'-_-T'T—-.—__-H___-_ Ty =
{theitzown: costs=File be consrgne_d_.to,t_he record-room.
3 . ’ T

N

D

(HUSSAIN SHAH)
MEMBER

(AHMAD HASSAN)
MEMBER

ANNOUNCED
27.06.2019
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