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BEFORE THE SERVICES TRIBUNAL
PESHA,WI iR ey Paldutch
Appeal No. 66512022 AN =
Datcd-b-_ﬂ-'—'lﬁ.:_.}_? 22

Manzoor Khan Son of Alamzeb Ex. Constable No. 4754/EF, Police
Department Mardan. Appellant

VERSUS

1. The Secretary, Home Department, Khyber Pakhtunkhwa, Peshawar.

2. The Commandant Elite Force, KPK Police, Peshawar.

3. The Deputy Commandant Elite Force Khyber Pakhtunkhwa,' Peshawar.
Respondents.

SERVICES APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL ACT, 1974

AGAINST THE OFFICE ORDER OF DEPUTY COMMANDANT ELITE FORCE

KPK/ RESPONDENT No.03, AS CONTAINED IN ENDORSEMENT No. 8375-

82/EF DATED 30-07-2020, WHEREBY APPELLANT IS DISMISSED FROM

SERVICE_AND APPEAL THEREFROM REJECTED BY THE COMMANDANT

ELITE FORCE, KPK POLICE, PESHAWAR/ RESPONDNET No.02, VIDE OFFICE
ORDER No. 3527-31 / €EF/ DATED PESHAWAR THE 31-03-2022,

Respectfully Sheweth,

Facts:
I- That the Appellant was appointed as constable in the elite
Filedto-day force in the police department in Mardan.
Registrar II- That Appellant was falsely implicated in a criminal case vide FIR

No. 256 dated 14.02.2020 U/S-302/324/353/7ATA/<
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- That Appellant was acquitted from the said charges vide
judgment dated 06.01.2022.(Copy of the Judgment dated
06.01.2022 is attached as annexure “A”)

IV- That while searching for the fate of his service on 16.02.2022
the Appellant learned about his dismissal from service on
16.02.2022, vide order No. 8375-82/EF dated 30-07-2020.
(Copy of the order is annexure “B”).

V- That aggrieved therefrom, the Appellant preferred
departmental appeal on dated 14.03.2022 to the
Respondent No. 02 through registered AD post. (Copies of
the representation and postal receipts are annexures “C” &
“D”)

VI- That Respondent No. 02 vide tetter No. 3527/31/EF, rejected |
the departmental appeal of the appellant. (Copy of the
order is annexure “E”).

The impugned order is unjustified, illegal and against the principals of
natural justice. The same is liable to be set-aside on the following
amongst many other grounds: -

GROUNDS:

1-

That the impugned order was never conveyed to the Appellant,
the same was not even indorsed to him.

That the Appellant had never involved himself in the commission
of the alleged offence, he was falsely implicated in the criminal
case vide FIR No. 256 dated 14.02.2020.

That the allegation about absence from duty is out of place.
Because, having been under arrest/ custody, he was not supposed
to have attended his duty.

That the charge-sheet, as claimed in the impugned order, was
never communicated to the Appellant.

That Enquiry Officer had never contacted the Appellant for
participation in the enquiry proceedings. The inquiry, even, if
conducted on the back of Appellant has no legal force.

That the allegations as mentioned in the impugned order are fully
discussed and negated by the court of law, in its judgment dated
16.01.2022.
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7- That the disciplinary proceedings against the Appellant were
supposed to have been kept pending till the trial of the criminal
case, which was well in the knowledge of the department, from
the day of his arrest there-in.

- 8- That the Appellant is condemned unheard.

9- That the Appellant has been jobless through-out.

It is therefore prayed that on accepting of this Appeal, setting-
aside the impugned orders, the Appellant may be re-instated into
service with back service benefits.

Any other consequeéntial relief not specifically prayed for and
deemed proper and appropriate by This Honorable Tribunal, under
the facts and circumstances of the case; may also be granted to the

appellant. @

Dated: 28-04-2022 Appellant
" Manzoor Khan
Through:
Shuaib Sultan
Advocate, High Court at Mardan.

| .
AFFIDAVIT %’/f SULTAR
Advocate High Cou

District Courts Mardiis
|, Manzoor Khan, the Appellant, do hereby state on solemn affirmation that
the contents of this appeal are true and correct to the best of my
knowledge and belief.
Deponent
Manzoor Khan
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BEFORE THE SERVICES TRIBUNAL PESHAWAR

Manzoor Khan... VS... The Police Department & Others

Application for condonation of delay

Respectfully Sheweth,
1. That the captioned Appeal is instituted today.

2. That the impugned order was not communicated to Appellant. He
learned about the same on 16.02.2022, when while searching for the
fate of his service aftef acquittal from the criminal charges, the
Appellant learned about his dismissal from service on 16.02.2022,
and preferred departmental appeal on 14.03.20'22 and thereafter the

caption appeal is within time.

3. That the delay in-question was beyond the control of Appellant for

want of knowledge about the impugned order.
4. That valuable rights of Appellant are involved the caption Appeal.
5. That the law prefers adjudication of the case on merits.

It is prayed that delay, in-question may kindly be condoned in favour of

the Appellant @

Dated. 28.04.2022 - Appellant
Manzoor Khan

Through ShuaibSultan Advocate

Advocate High {ou
District Cowsts Mardar



BEFORE THE SERVICES TRIBUNAL
PESHAWAR

Appeal No. /2022
Manzoor Khan... - VS.. The Police Department & Others
AFFIDAVIT |, Manzoor Khan the Appellant, do hereby state on

solemn affirmation that the contents of this application are true and
correct to the best of my knowledge and belief and nothing has been
concealed from this Honorable Court.

s o

Deponent

Manzoor Khan



! IN THE COURT OF IFTIKHAR ELABI o~
ADDI TIONAL SESSIONS JUDGE/JUDGE MCTC, MARDAN.
Case lele No: . 70/7 of 2021
Date of Original Institution: 03.11.20290

Date of; transfer to this court: 05.10.2021

06.01.2022
| THE STATE
|
*I Through
pd Muhan;imad Quresh LHC No.1991.........coov.enenoee.... (Complainant)
! Versus

1. Sobrab Hayat aged about 38/39 years s/o Jchanzeb r/o Mohalla
Khan Xheil Toru presently residing at Dafatari Toru, District
Mar'dan.

2, Muhammad Altaf aged about 39/40 years s/o0 Muhammad Anwar
r/o Mam Kheila Mayar, District Mardan

3. Manzoor aged about 30/31 years s/o Alamzeb rfo Toru Mira

5 #//:\éf{%y\\{‘ District Mardan...o...ueveenrereeeeeeneeeronnen. (Accused facing trial)
PN |
‘b }

Slyai' s/o Ghulam Habib, 2.Ghulam Sarwar s/o Ghulam Rasoo} and
Fdzal Subhan s/o Noor Zaman all residents of Amanket Mira Tor,
Dlst; ict Mardan.......... (Absconding co-accused)

FIR|No.256 dated 14.02.2020 under sections 302/324/353/109/34
PC/15-AA read with 7-ATA/21(i)(j) ATA (later on deleted) of Police
Station City, District Mardan.

Accused named above have faced trial in criminal case
1'egistere{d vide FIR No.256 dated 14.02.2020 of PS City, Mardan
registerei,d under sections 302/324/353/109/148/149 PPC/15-AA read with
sections| 7-ATA/21(i)(j)ATA which were later on deleted vide order of

Honourable Judge Anti Terrorism Court, Mardan on the allegations of

sharing lcommon object with each other as well as unknown dead co-
i
! MLl . . . .
accused land absconding co-accused named above in committing Qatl-e-
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Amd of one Adnan s/o Asfandyar (under custody accused) by firing A hiﬁl

by the unknown dead hired co-accused at the instigation of the accused

facing trial and absconding co-accused and being duly facilitated by

accused facing trial Altaf’ Anwar (Court employee) and accused facing trial

Manzoor (police official) as well as for attempting at the lives of police

\‘\ officials present with the under custody accused Adnan (deceased) and for
.~~~ restraining the said police officials from discharging their lawful duty.

2. Brief facts of the case are that on 14.02.2020,

complainant namely Muhammad Quresh LHC No.1991alongwith other

police officials namely Aziz FC No0.3270, Muhammad Saleem FC

No.1382 and Muhammad Ali FC No.2763 duly armed with their respective

BRI
Se [ 3:2?.‘ .g&@ Kalashnikovs had brought under custody accused Adnan s/o Asfandyar r/o
\

S Y
N S ider Killi ' ' d 24.05.2018 und
& @’t}\&b\. Ghulam Haider Killi, arrested in case FIR No.283 date .05.2018 under
VW
A\
«;i*’&" 0® section 302/324 PPC of PS Toru, alongwith other prisoners from Mardan

jail to the Court of learned Judge Ms. Faryal Zia Mufti (Addl: Sessions

Y
e

.“"'"\'"\""';;\*‘&Judge-VI, Mardan) for hearing and had kept them in the lockup of
i

H I
\ iy P R i |
O, ¢ A VKh azana and after production of the above named Adnan before the said
T
N ith jai e |
e Court alongwith jail warrant when they were bringing him back to- the

lockup and reached the spot of occurrence, there a young boy wearing
white clothes suddenly opened fire at the police party as well as the
aforesaid Adnan with his pistol with the intention to kill them, as a result
of which the under trial accused Adnan got hit and died on the spot while
the unknown accused also started firing at the police party, in retaliation of
which the police party also started firing in self defence and in order to

arrest him as a rest whereof the unknown accused got hit and died while
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from the said firing of the unknown accused fear and terror also prexailed
in the vicinity of Kachehri. In the meantime one Rehanzeb s/o Aurangzeb
r/o Tom also appeared and stated that he had witnessed the occurrence and
that the deceased Adnan (accused in aforementioned case) was his cousin
and brother-in-law who had blood feud enmity with accused Siyar s/o
WI/ Ghulam Habib, éarwar s/o Ghulam Rasool and Sohrab Hayat s/o Jehanzeb
and that his cousin i.e. deceased Adnan has been murdered on their
abetment. The report of the complainant was scribed in the shape of
murasila on the basis of which the present FIR No.256 dated 14.02.2020

was initially registered u/s 302/324/353/109/34 PPC/7-ATA at PS City,

Mardan against the accused facing trial Sohrab Hayat and the absconding

/_w, ég‘ @‘co—accused Siyar s/o Ghulam Habib and Sarwar s/o Ghulam Rasool. Later

‘@&-‘\ «\\“&a,)p"? on during the course of investigation brother of the deceased Adnan
O 2
N

recorded his statement u/s 164 Cr.P.C before the Court of learned Senior

Civil Judge, Mardan on 03.03.2020 wherein he charged rest of the accused
y stating that he was satisfied that his brother had been murdered through
unkndwn hifed killer with the help of Fazal Subhan s/o Noor Zaman,
Manzoor s/o Alam Zeb and Muhammad s/o Muhammad Anwar, hence
they were also -arrayed as accused in the present case and section 21(i)(j)
ATA were also added in the FIR. Moreover during the course of
investigation a 30 bore p_istol without number loaded with two (02) live
rounds and a spare magazine belonging to the unknown dead co-accused
V\‘ftés also produced by the complainant Quresh LHC No.1991 to the 10
which he took into his possession and thus section 15-AA was also

inserted in the present FIR.
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After arrest of the accused facing trial and compigtion
of investigation, challans were submitted for trial against the accused
facing trial Sohrab Hayat, Muhammad Altaf and Manzoor as well as for
initiating proceedings under section 512 Cr.P.C against the absconding
accused Siyar, Ghulam Sarwar and Fazal Subhan which was entrusted to

“47 the Court of Honourable Judge Anti-Terrorism Court, Matta {Swat) at

yd Central Prison Mardan. Accused facing trial were summoned who being in

custody at that time were produced from jail and after complying with the

provisions under section 265-C Cr.P.C, theyv were charge sheeted for the

levelled sections of law on 17.12.2020 by the then Honourable Judge Anti-

N Terrorisma Court, Matta (Swat) at Central Prison, Mardan, to which they
Qf'" \‘5*9 . : . . . .

.b pleaded not guilty and claimed trial, hence prosecution was directed to

\°c~\<‘\ &

'é@ produce its evidence against them as well as absconding co-accused in
their absentia. During the course of trial vide order dated 22.09.2021 of the

R e ,-” -,

T s A\ Court of the Honourable Judge Anti-Terrorism Court, Matta (Swat) at
T ' ’ \,( \
v };Central Prison Mardan, the case in hand after deletion of section 7ATA
o I n

&

e )“ ‘and sections 21(1)(G) ATA, was transferred to the Court of the Honourable

District & Sessions Judge, Mardan for its further entrustment an_d vide
order dated 05.10.2021 of the Honourable District & Sessions Judge
Mardan the case in hand was entrusted to this Court for disposal. Aécused
were summoned, out of whom accused facing trial Muhammad Altaf being
in custody was produced from jail whereas accused facing trial Manzoor
and Sohrab Hayat being on bail appeared before the Court and on their
appearan.ce before the Court, compliance of section 265-C Cr.P.C were

complied with whereafter charge was farmed against the accused facing
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trial to which they pleaded not guilty and claimed trial. Resultantly.PWs

1
‘h
R

were summoned along with case property.
4. During the course of trial prosecution produced as
many as fifteen (15) witnesses and the brief of the prosecution evidence is

as under:-

Javed FC No.1031, was examined as PW-01. He
\\L\ stated that he was marginal witness to recovery memo Exh.PW1/1 vide
which constable Quresh No0.1991/LHC ' produced one pistol 30-bore
without number loaded with 02 live rounds and spare empty magazine
which was recovered from the dead unknown accused and the 1.O sealed
the same into parcel No.8 by signing its body. That he was also fnarginal
,74?}@ \.5\“‘35 witness to recovery memo ExhPW1/2 vide which constable Quresh

¥

&3‘&&\@ 3 "ﬁ No.1991/LHC produced one official Kalashnikov No.48001389, constable
S

-
Qﬁ\

Saleem No.1382 producgd one Kalashnikov No0.313 56-94614161,
Constable Aziz Ahmad No.3270 produced one Kalashnikov No.386 56-

k2 W 3901364 and constable Muhammad Ali No.2763 produced the handcuffs
5 in which deceased was handcuffed and the 1.O sealed the same into parcels
No0.9, 10 and 11. That he was also marginal witness to recovery memo
Exh.PW1/3 vide which the 1.O took into possession one Motorcycle His-
speed from the possession of accused Manzoor Khan without number
having chassis N0.4214023 engine No.3411928 Model 2020 red colour
alongwith receipt of bar;gain from the .side pocket of accused Manzoo.r
Khan and mobile phone FAYWAG3310 with SIMS No.03118472725,
03439196911, 03085993191. He further stated that in his presence

Muharrir Wajid No.2857/FC produced two finger prints which were taken
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from the unknown dead co-accused through expert and the 1.O sealgq the

" rg'\ﬂ

[{
&
%o

LS

same into parcel No.14. He saw the above mentioned recovery memos and
endorsed the same to be correct and correctly bearing his signatures as well
as the signatures of co-marginal witness. He added that his statement was

also recorded by the 1.O u/s 161 Cr.P.C.

Dr. Hamd Ullah, was produced as PW-02. He had

4!

conducted autopsy on the dead body of deceased Adnan s/o Asfandyar r/o

\’.

Ghulam Haider kilii 'lfom, Mardan, prepared his postmortem report Ex
PM as well as endorsed upon his injury sheet and inquest report available
on file as Ex PM/1 and Ex PM/2 respectively.

Dr. Zafar Ullah, appeared as PW-03. He had

f ,-\9 conducted autopsy on the dead body of unknown dead co-accused,
\\\

x\ @ "7 prepared his postmortem report Ex PM/3 as well as endorsed upon his

<
*‘@%’ .0 injury sheet and inquest report available on file as Ex PM/4 and Ex PM/5
R 2T
//i o "3 ’r,\jijfflj:?spectivelyf.
\‘: . . "; ‘5 Mugadam Khan SI, deposed as PW-04. He stated that
~r N Y |
\ SRR :_;;,on 18.02.2020 at 1600 hours, he had arrested accused Muhammad Altaf
\’\':\J o L"'

s/o Anwar Khan at Tupo chowk and ;co this effect he prepared his card of
arrest available on file as Exh.PW4/1. After completion of investigation
against accused Muhammad Altaf, he had submifcted mterim challan
Exh.PW4/2 and complete challan Exh.PW4/3 against accused facing trial.
He saw the above mentioned documents and endorsed the same to be
correct and correctly bearing his signatures.

Kashif Ali FC No.1774, appeared in the witness box

as PW-05. He deposed that on the day of occurrence he alongwtih Naveed



| Khan HC and constable Shafiq were present on duty outside the maiz,gate
while Usman Zeb was on duty on walk through gate. Accused Muhammad

Altaf came on a blue colour Motorcycie 125 cc for his duty inside the main

gate. We did not search Muhammad Altaf being official of the District
Courts and known to them by that time and was wearing helmet and

v chaddar. After that two other unknown persons came, one was wearing
\\/' white clothes, boots and coat while the other was dressed in Khaki colour
clothes and cap who came through main gate. They thofoughly searched

both the unknown persons and they went inside Court premises. In the
meanwhile firing started, so they became alert and closed the main gate

and did not allow anybody to go out of the Court premises. After the firing

they went to point and place of occurrence, where an under trial prisoner

5 7&;{5“ \@‘( ‘ .
& ., and the unknown person who was wearing white clothes were lying dead.

3
RS - o o
4}.‘3@» 2 On the following day they were taken to the Police Station City where
0
¥ v -
A < E;‘h\ Hazrat Ali Inspector showed them the footage recorded in the CCTV
SIS -

;oA e
., AL

'f"é@mera in which he identified accused Muhammad Altaf and the other

y /'E nknown person wearing white clothes as well as other unknown person
S wearing khaki colour clothes and these were the unknown persons who had
thoroughly been searched by them on the gate while entering to the Court
premises. These two unknown persons had de-boarded from the
motorcycle of accused Muhammad Altaf.

Said Qamar SI, recorded his statement as PW-06. He
stated that during those days he was posted at P.S City Mardan. That he

was marginal witness to recovery memo Exh.PW6/1 vide which the 1.O

took into possession blood through cotton from the point and places of
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deceased Adnan .and dead accused and sealed the same into parcel Ao.1. |
He was also marginal witness to another recovery memo Exh.PW6/2 vide
which the 1.O took into possession from the place of dead accused, 05
empties of 30-bore which were sealed into parcel No.3. That he was also
marginal witness to the recovery memo Exh.PW6/3 vide which police
/\ constable Quresh produced 05 empties, Constable Saleem No.1382
\1/ produced 04 empties, Constable Aziz Ahmad No0.3270 produced four

empties and all the above empties of 7.62 bore were sealed into parcel

No.5,6,7 respectively. He was also marginal witness to the recovery memo

Exh.PW6/4 vide which a Motorcar bearing registration No.530 LXW

whose mirror of the rear gate were taken into possession and sealed into

_ o > parcel No.7. He added that in this respect his statement was recorded by
sl |
S° & the LOws 161 CrP.C.

s
RS
:1;5\ \‘? \@é'yo
A\ \\\g'»*“!:%\' Auzair Ahmad FC No.3270, deposed as PW-07. He
& Lo
8 T .
R 4~ .. 7. stated that on the day of occurrence he alongwith Muhammad Saleem,

/):>r . o 1'.:\

f S " " Muhammad Ali constables armed with official Kalashnikovs rifle brought

. "E:f-.""deceased Adnan s/o Asfandyar who was arrested in case FIR No.283 dated

24.05.2018 u/s 302/34 PPC P.S Toru Mardan. Alongwith deceased Adnan
other accused in handcuffs were also produced in the Court of ASJ-IV, Ms.
Faryal Zia Mufti and thereafter they were bringing them to police lockup.
In the meanwhile a young unknown person wearing white colour clothes
suddenly started firing at Aanan with which he got hit and died at the spot.
They, the police officials also in retaliation started firing as a result of
which the unknown accused got hit and died at the siaot there and then. His

statement was recorded by the 1.O.
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Naveed Khan FC No.1827, was produced as PW-08.

m: ]

Wi

He testified that during those days he was posted as Guard Commander

Old District Courts Mardan. On the day of occurrénce he alongwith police |
constables Kashif and Shafiq were present on duty outside the main gate,

while Usman Zeb was on duty on walk through gate. Accused Muhammad

% Altaf came on a blue colour motorcycle for his duty inside the main gate.
\\/ They did not search Muhamimad Altaf being official of the District Courts
- and known to them by that time who was wearing helmet and chadar. After

that two other unknown persons came, one was wéaring white clothes,

boots and coat while the other was dressed in Khaki colour clothes and cap

came through main gate. They thoroughly searched both the unknown

& . : g s
. 7&’4®$ & persons and they went inside the Court premises. In the meanwhile firing
5 .

<
TSV - . ,
NS’ started so they became alert and closed the main gate and did not allow
& Qe
AN . : . .
. anybody to go out of the Court premises. After the firing they went to point

40
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¢ \and place of occurrence where an under trial prisoner and the unknown
A

. \\. Pl
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Spersorn who was wearing white clothes were lying dead. On the following
day they were taken to the police station City where Hazrat Ali Inspector
showed the footage recorded in the CCTV camera in which he identified
accused Muhammad Altaf and the other unknown person wearing white
clothes as well as other unknown person wearing Khaki colour clothes and
these :were the unllnown person who had thoroughly been searched by
them on the gate, while entering to the Court premises. These two

unknown persons had de-boarded frora the motorcycle of accused

Muhammad Altaf.
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“unknown accused also made firing upon the police party, therefore, they
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‘the police party in retaliation and self defence also made firing upon the
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Quresh LHC Ne.1991, being complainant of thg}case
recorded his statement as PW-09. He stated that during the days of
occurrence he was posted at Police Line Mardan. On 14.02.-2020, he
alongwith constables Aziz, Muhammad Saleem, Muhammad Ali duly
armed with Kalashnikov had taken accused Adnaﬁ s/o Asfandiyar r/o
Ghulam Haider Killi Toru arrested in FIR No.283 dated 24.05.2018 u/s
302/34 PPC P.S Toru alongwith other arrested accused to the Court
premises of learned Judge Ms. Faryal Zia Mufti, ASJ-VI, Mardan and
confined them in lockup of Khazana premises. Thereafter they had
produced the then murdered accused Adnan to the said Court alongwith his

warrant and after attending the Court, he was bringing him back to the

emerged and started firing at them and Adnan through pistol. With the said

firing the then accused Adnan got hit and died on the spot. The said

said unknown accused due to which he was hit and died. Due to the said
act of unknown accused terror prevailed in the premises. In the meanwhile
one Rehan Zeb s/o Aurangzeb came forward and stated before him that he
was also the eye-witness of the occurrence and the then dead/arrested
accused Adnan was his first cousin and brother-in-law who had blood fzud
with accused Seyar, Sarwar and Sohrab /o Toru and the dead unknown
accused committed the offence at the instance and instiga'tién of the above

named accused. He drafied the murasila Exh.PA/1. The murasila was
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verified by Rehan Zeb and Qasim Khan by putting the signature upea the
murasila and they also disclosed themselves to be the eye-witness of the
occurrence. He then informed the casualty staff of police department for
preparation of injury sheet and inquest report. The occurrence was brought
into the notice of high-ups. The murasila was then sent to the P.S through
Muhammad Saleem FC for registration of the case. He saw the murasila
and endorsed the same to be correctly bearing his signature. The site plan
was prepared at his instance and pointation. During investigation he
produced one 30-bore pistol alongwith 02 live rounds and spare empty
charger recovered from the killer to the 1.0. He also handed over his
Kalashnikov as well‘ as the Kalashnikov of constable Saleem, constable
Aziz and Constable Muhammad Ali to the 1.O.

Wajid FC No.2857, was produced as PW-10. He

. deposed that he was marginal witness to the recovery memo
. Exh.PW1i/lvide which constable Quresh No.1991/LHC produced one

o i“l'PiStol 30-bore without number loaded with 02 live rounds and spare empty

magazine which was recovered from the dead unknown accused and the
1.0 sealed the same into parcel No.8Exh.P1 by signing its body. That he
was also marginal witness to recovery memé Exh.PW1/2 vide which
constable Quresh No.1991/LHC produced one official Kalashnikov
No0.48001389, constable Saleem No.1382 produced one Kalashnikov
No.313 56-94614161, constable Aziz Ahmad No.3270 produced one
Kalashnikov No.386 56-93901364 and constable Muhammad Ali No.2763
produced the handcuffs in which deceased was handcuffed and the L.O

sealed the same into parcels No.9, 10 and 11which were marked as Exh.P2,
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" P3 & P4 respectively. He was also marginal witness to recovery memo
Exh.PW1/4 vide which he produced two finger prints which were taken
from the unknown deceased/accused through expert and the 1.0 sealed the
same into parcel No.14 (Exh.PS). Similarly he was also marginal witness
to recovery memo Exh.PW10/1 through which the I.O of the case took into
posseésion the Motorbike from the house of accused Muhammad Altaf
.~ which was used in the commission of offence. The motorbike was rﬁarked
as Exh.P6. Likewise he was also marginal witness to recovery memo
Exh.PW10/2 vide which the 1.O of the case took into possession the videos
of CCTV cameras in USB. The parcel of USB was marked as Exh.P7. The
6‘\\ @\‘@ above mentioned recovery memos were endorsed by him to be correctly
> bearing his signatures as well as the signatures of co-marginal witnesses.

S His statement was also recorded by the 1.0 ws 161 Cr.P.C.

Aman Ullah ASI, was examined as PW-11. He had

unknown deceased.

Hazrat Ali Inspector, who has investigated the
present case was produced as PW-12. He deposed that after registration of
FIR, the instant case was entrusted to him for investigation. He proceeded
to the spot and prepared s‘ite plan Exh.PB at the instance and pointation of
Muhammad Quresh No.1991/LHC in presence of Muhammad Saleem
1382/FC, Muhammad Ali 2763/FC, Auzair Ahmad No.3270/FC and
Rehan Zeb, Qasim Khan. During spot inspection vide recovery memo
Exh.PW6/1, he took into possession from the place of deceased Adnan

blood through cotton and from the place of unknown deceased accused
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blood through cotton and sealed the same into parcel No.1 & 2 respectively
which were marked as ExhPl & Exh.P2. Vide recovery memo
Exh.PW6/2, he took into possession from the place of accused 05 empties
of 30-bore freshly discharge and sealed the same into parcel No.3
(Exh.P3). Vide recovery memo Exh.PW6/3, he took into possession from
the place of LHC Quresh 05 empties, four empties from the place of
Saleem 1382 and four empties from the place of Auzair Ahmad 3270, all
of 7.62 bore were freshly discharge and were sealed into parcel No.4,5,6
which were marked as Exh.P4, Exh.PS & Exh.P6. Vide recovery memo
Exh.PWlZ/ 1, he took into possession from the spot a Motorcar VXR
No.530/LXW, purple colour, which was parked at the spot having bullet
cut mark and its glasses were also broken. Vide recovery memo
Exh.PW6/4, he took into possession the broken glasses of the rear glass of

the motorcar No.530/LXW and sealed the same into parcel No.7 (Exh.P8).

. Vide recovery memo Exh.PW1/1, he took into possession one pistol of 30-
',:lbore without number loaded with 02 live rounds belonging to deceased

j";;-:/ accused produced before him by Quresh No.1991/LHC and he sealed the

same into parcel No.8 (Exh.P1). Vide recovery memo Exh.PW1/2, he took
into possession one kalashinkovNo.48001389 brought by Quresh LHC
No.1991, another of Saleem No.1382 i.e. Kalashnikov No.313 56-
94614161, one Kalashnikov of Auzair Ahmad 3270 having No.386 56-
93901364 and constable Muhammad Ali No.2763 produced one handcuff
and he sealed the same into parcels No.9, 10,11 which were marked as
Exh.P2, P3 and P4. Vide recovery memo ExhPW12/2, he took into

possession blood stained clothes of deceased Adnan consisting of Qamees,
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shalwar and blood stained ciothes of unknown deceased accused consigting
of Qamees, shalwar of white colour and a white banyan as well as a
woolen banyan and blowzer of blue colour and sealed the same into parcel
No.12 & 13 (Exh.P9 & P10). Vide his application Exh.PW12/3, he sent
parcels No.4, 5,6,9,10,11 to FSL for comparison that whether the
recovered empties were fired from the recovered weapons or not and also

1

- received its report as Exh.PK. Similarly vide his application Exh.PW12/4,
he sent parcel No.3 containing 05 empties and parcel No.8 containing one
30-bore pistol for comparison and received its report as Exh.PK/1. Vide his
application Exh.PW12/5, he sent blood stained articles to FSL for analysis

and received its report as Exh.PK/2. He also drafted a receipt Exh.PW12/6

vide which he handed over the motorcar No.530/LXW VXR having bullet
cut marks to its original owner i.e. Dur-e-Kamil. The list of legal heirs of
deceased Adnan available on file was marked as Exh.PW12/7. Vide
5 {;fcovery memo Exh.PW1/4, he obtained two ﬁngei‘ prints which were

AE . “taken from the unknown deceased/accused through expert and he sealed
N . ‘ PN

P

the same into parcel No.14 (Exh.P5) in presence of marginal witnesses.
Vide his application Exh.PW12/8, he sent the ﬁngér prints of unknown
accused-deceased to NADRA department for \}eriﬁcation. On 18.02.2020
accused Sohrab Hayat produced before him the BBA order and
accordingly he issued his formal card of arrest available on file as
Exh.PW12/9. On 18.02.2020 accused Muhammad Altaf was arrested and
his case was entrusted to him for investigation. Vide his application
Exh.PW12/10, he produced him before the Area Magistrate for obtaining

custody which was allowed for three days. During interrogation, on the
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pointation of accused Muhammad Altaf, he took into possessign a
Motorcycle No.6199/FF Mardan (Ex P6) from the house of accused
Muhammad Altaf and in this respect he prepared the recovery memo
(Exh.PW10/1).The said accused Muhammad Altaf also pointed out the

place where he handed over the pistol to Seyar and in this respect he

prepared the pointation memo Exh.PW12/11. Similarly vide pointation

memo Exh.PW12/12, accused Muhammad Altaf also pointed out the place
at which he brought the two unknown accused at the place in front of
Khazana Katcheri. Vide pointation memo Exh.PW12/13, the accused
Muhammad Altaf pointed out thc;, place where he received the pistol and
hired émount. As the accused admitted his guilt before him, therefore, vide
his application Exh.PW12/14, he produced accused Muhammad Altaf
before the Area Magistrate for recording his confessional statement;

however, the accused refused to confess his guilt and was sent to judicial

2, Jockup. He recorded the statement of accused and PWs u/s 161 Cr.P.C.
;Vide recovery memo Exh.PW10/2, he took into possession the videos of

./ CCTV cameras in USB. The parcel of USB was marked as Exh.P7. Vide

his application Exh.PW12/15, he sent parcel No.15 containing USB to
confirm whether the video in the USB was in correct condition or any
alteration has been made and in that respect received its report as
Exh.PK/3. On 03.03.2020, he vide his .application Exh.PW12/16, produced
one Fawad (brother of Adnan deceased) before the Court of Magistrate for
recording his statement w/s 164 Cr.P.C and accordingly he was produced
before the court and his statement got recorded. He also arrested accused

Manzoor and issued his card of arrest Exh.PW12/17. Vide recovery memio
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Exh.PW1/3, he took into possession one motorcycle, copy of baggain
receipt, mobile and three SIMS from accused Manzoor Khan. Vide his
application Exh.PW12/18, he produced accused Manzoor Khan before the
Magistrate for obtaining custody which was allowéd- for five days. Vide his
application Exh.PW12/19, he also applied for the concerned department
wherein accused Manzoor Khan was employed, for initiation of
departmental inquiry. As the accused Manzoor Khan admitted his guilt
before him thus vide his application Exh.PW12/20, he produced accused
Manzoor Khan before the Court of Magistrate for recording confessional
statement, h;)wever, thev accused refused to confess his guilt and was sent

to judicial lockup. He recorded the statement of accused and PWs u/s 161

" %&@@- Cr.P.C. As accused Seyar and Sarwar were avoiding their lawful arrest,
AN

®
*S\’gf@‘g‘b‘b@'y'y therefore, vide his application Exh.PW12/21, he applied and obtained
DO

&
N
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warrants u/s 204 Cr.P.C. Similarly vide his application Exh.PW12/22, he

‘.\;-‘.4 N b .
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'/ “Sarwar. Vide his applications Exh.PW12/23 and Exh.PW12/24, e applied
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and obtained warrant u/s 204 & 87 Cr.P.C against another nominated
accused Fazal Subhan. He alsé placed on file the NADRA report which
“had not match with the finger prints of unknown accuséd-deceased which
was marked as Exh.PW12/25. As the BBA of the accused Sohrab was
rejected, therefore, vide ‘his applicati-on. Exh.PW12/26, he produced him
before the Area Magistrate for obtaining custody which was allowed fqr
three days. Vide his épplication Exh.PW12/27, he produced the said
accused before the Magistrate fc;r recording confessional statement,

however, the accused refused to confess his guilt and was sent to judicial
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lockup. He placed on file the postmortem reports of the deceased and the
killer-deceased an& previous FIRs regarding the blood feud enmity in
between absconding accused and the deceased Adnan. After completion of
investigation he handed over the case file to SHO concerned for onward

submission of challan. The above mentioned documents correctly bore his

signatures.

Muhammad Fawéd s/o Asfandyar, was examined as
PW-13. He stated that deceased Adnan was his brother. On the day of
occurrence he was brought to the Court of Honorable Ms. Faryal Zia Mufti
from jail. He also met him in Court premises in the morning. On the said
day he also saw accused Seyar s/o Ghulam Habib, Fazal Subhan s/o Noor
Zaman, Manzoor s/o Alamzeb, who was employee in the police
department, alongwith an unknown person who was also murdered on the

said day by the police, and was present in police uniform inside the Court

- ',_,5 >\ premises. After meeting with his brother he left the Court premises and

% | "'lafter sometime he was informed that his brother was murdered. On the said

information he came to DHQ Hospital Mardan where he found his
deceased brother murdered alongwith the unknown killer lying on the spot.
In this respect his cousin Rehan Zeb had lodged the report wherein he had
charged accused Seyar s/o Ghulam Habib, Sarwar s/o0 Ghulam Rasool and

Sohrab s/o Jehanzeb. Thereafter, after full satisfaction he also charged the

‘said accused alongwith accused Fazal Subhan s/o Noor Zaman, Manzoor

s/o Alamzeb and Altaf s/o Muhammad Anwar, who was Court employee

and with their active connivance and help the unknown killer had
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committed the murder of his brother Adnan. He charged all the accused for
the commission of offence.

Rehan Zeb s/o Aurangzeb, recorded his statement as
PW-14. He narrated that the deceased Adnan was his cousin and also his
brother-in-law while accused Siyar, Sarwar, Sohrab, Fazal Subhan and
Manzoor were his co-villggers whereas accused Altaf was the resident of
Mani Khel Mayar and was a court employee. On the day of occurrence he
was present in the court premises for attending the court proceedings in the
trial of deceased Adnan who was under arrest trial prison. After attending
the Court proceedings when the deceased was taken to the lockup, there an
unknown killer had opened fired upon the deceased Adnan as well as upoﬁ
the police party with which the deceased Adnan got hit and died on the
spot while from the firing of the police the unknown killer had also died.

He reported the matter to the police in the shape of murasila. He saw the

kmurasﬂa and endorsed the same to be correct and correctly bearing his

A

‘ "j‘s;lgnature. Thereafter they took the deceased to the hospital where he

. -identified the dead body of the deceased before the police and the doctor.

He also pointed out the site of occurrence to the IO at the time of
preparation of site plan. The unknown killer had committed the murder of
the deceased Adnan at the instance and instigation of the -accused named
above. He charged all the above named accused for commission of the
offence.

Sadique MASI, was produced as PW-15. He stated
that he had been handed over thirteen (13) parcels by the IO namely Hazrat

Ali Khan Inspector out of which parcel No.1 was containing blood through



cotton, parcel No.2 also containing blood through cotton, parcel No,3, was

¥l

containing 05 empties of 30 bore, parcel No.4 was containing 05 empties
of 7.62 bore, parcel No.5 was having 04 empties of 7.62 bore, parcel No.6
was containing 04 empties of 7.62 bore, parcel No.7 was having some -

glass pieces, parcel No.8 was containing one 30 bore pistol, parcel No.9

was having official Kalashnikov of one Quresh LHC, parcel No.10 was

\’L% having official Kalashnikov of one Muhammad Saleem constable, parcel

v
No.11 was containing official Kalashnikov of one Aziz Ahmad, parcel
No.12 was having blood stained clothes of deceased Adnan while parcel
No.13 was containing the blood stained clothes of unknown deceased
(murderer). He kept all the aforementioned parcels in the safe custody of
S
> ”’«)":@ the Mall Khana of the Police Station.
és*'@%,{’. 5 Rest of the prosecution witnesses were abandoned by
X S0 :
SR

) the prosecution and thus the case was posted for recording of statements of

77 S\ the accused within the meaning of section 342 Cr.P.C.

| 6. Accused facing trial were examined within the
meaning of section 342-Cr.P.C wherein they denied each and every piece
of evidence of the prosecution being the outcome of' fabrication and
manipulation. However they did not wish to produce ;cmy evidence in their
defense. They also did not wish to be examined on oath besause according
to them the prosecution had failed to prove its case against them.

7. I have heard arguments of learned counsels for both the
parties and perused the record.

8. Perusal of case file reveals that all the present accused

facing trial have been charged for abetment and facilitation for the
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commission of murder of deceased Adnan by th e dead unknowg co-
accused in presence of complainant namely Muhammad Quresh LHC
No0.1991 and other police party who had brought the deceased for his
production before the Court of the then learned Addl: Sessions Judge-VI,
Mardan namely Ms. Faryal .Zia Mufti being an under trial prisoner in case
FIR No.283 dated 24.05.2018 under section 302/34 PPC of PS Toru,
Mardan. In the first information report only the accused facing trial namely
Sohrab Hayat was charged alongwith the absconding co-accused Siyar and
Sarwar by cousin of deceased Adnan namely Rehan Zeb who was also
present at the time of lodging of report by the complainant namely
Muhafnmad Quresh LHC while rest of the accused facing trial i.e.
Muhammad Altaf and Manzoor were later on charged by brother of the
deceased Adnan namely Muhammad Fawad s/o Asfandyar for facilitation
of the co-accused Sohrab Hayat, absconding co-accused namely Siyar and

Sarwar and unknown dead co-accused while recording his statement u/s

1164 Cr.P.C before the Court of the then learned Senior Civil Judge/Judicial

Magistrate, Mardan. The main accused who had committed the crime on

the spot i.e. made firing at the deceased and police pérty had been done to
death on the spot by the local police while making firing in retaliation and
self defence and there is no evidence in respect of his identity on the entire
prosecution file and thus the identity of the main dead accused had went
into a mystery. Similarly as per prosecution story two unknown persons,
one wearing white clothes, boots and coat while the other dressed in Khaki
colour clothes and cap had entered through main gate out of whom the one

wearing white clothes was the unknown dead assailant but the entire
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prosecution file is silent regarding the second unknown person whe. had
entered with the unknown dead assailant which also creates a serious dent
in the case of the prosecution to the fact that as to why the case in hand has
not been investigated in that aspect and why no efforts were made by the
investigation agency and local police for his identification and arrest and

‘ OJ@ why this aspect of the case has been kept in dark which could be the key
e

point for the investigation agency to grab the necks of the real culprits.

9. | Besides the above the present accused facing trail are
only being charged for abetment and facilitation of the main dead unknown
assailant, however, there is nothing on file which could establish a link
between the present accused facing trial and the unknown dead assailant

) \@,{\ except a CCTV footage on the basis of which accused facing trial
@

3 17,,,1/ Muhammad Altaf has been arrayed as accused by assigning him the role of
SSO \3‘ &' \

bk ﬁf?\\ facilitator of the unknown dead accused and the main witnesses supporting

Iy

A ;;thls aspect of the case of the prosecution are PW-05 and PW-08 namely
/ Kashif Ali FC No.1774 and Naveed Khan LHC No.1827, who were
i /

witnesses of identification of accused facing trial Muhammad Altaf as they
were performing their duty as guards on the main gate of the spot premises
and were well familiar with the features and facial structure of the accused
facing trial Muhammad Altaf however, when the said CCTV footage was
produced during the course of evidence while recording the statement of
PW-05/Kashif Ali FC No.1774, the court observed that the parcel
pertaining to, the USB was not properly sealed and cloth of the parcel
underneath the seal was already torn wherefrom the USB can easily be

taken out and entered without breaking the seals. Further when the CCTV
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footage was played before the witness namely Kashif Ali FC No.1774 and
was cross examined in that regard, he admitted that the face of the accused
facing trial Muhammad Altaf was not visible while deboarding the tw§
assailants from the motorbike who further admitted that the two unknown
persons were being deboarded from the motorbike on the opposite side of
the Court premises i.e. on Shamsi Road and that the rider of the motorbike
went towards the Shamsi Road and did not attract towards the Court,
meaning thereby the person whose face was not even visible at the time of
deboarding the unknown persons had even not entered the éourt premises
and had went towards the Shamsi Road side while the unknown persons
came towards the Court side who as per the examination-in-chief of the
witness i.e. PW-05/Kashif Ali FC No.1774 were thoroughly searched by
while entering the Court premises and that after ;they had entered they

heard noise of fireshots and closed the main gate and did not allow

"»-,"_'-_f,‘%nybOdy to go out of the Court premises which narrations are suggestive

72'0f the fact that at the time of entering the Court premises either the

unknown persons were unarmed or were not‘ properly checked by the
police officials present on duty on the main gate. Secondly it is also
suggestive of the fact that the police officials deputed on the main gate had
committed negligence while performing their duty as if they had performed
their duty up to the mark and had properly checked those persons and after
the occurrence had properly closed the gate then how they had taken the
pistol to the premises and committed the offence and after committing the
offence how the other unknown person got disappeared from the premises

and escaped from their clutches who is still not arrested nor is known to
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the local police. Further in the examination-in-chief of PW-05/Kashif Ali

FC No.1774 he had stated that on the following day they were taken to the
police station City where the IO namely Hazrat Ali Inspector showed them
the footage recorded in CCTV camera in which he identified the accused
Muhammad Altaf and other unknown person wearing white clothes as well
*‘5 'y as the other ur?known person wearing Khaki colour clothes who had
" ./ deboarded from the motorcycle of accused Muhammad Altaf but when he
was cross examined he has admitted that in his police statement there is no
mention regarding the CCTV footage nor there is any mention of
identification of the accused through CCTV footage. Further he in his
cross examination has stated that there is no front mirror on the motorcycle
visible in the CCTV footage whereas according to his statement recorded

SRR
-’7%0%\% ws 161 Cr.P.C the accused facing trial Muhammad Altaf used to install

front mirror on his motorcycle which further creates doubt in respect of

Aoﬁ‘ ré &\\ \ credibility of the witness as his statement recorded before the Court does
S/ERT \ %
?“{ L/ “, Z:mot support his statement recorded w/s 161 Cr.P.C. Similarly he in his cross

) ”/ iexamlnauon has also admitted that as per routine other employees had also
entered the Court premises without any checking and that he had also not
searched the back portion of the assailants v;/hich narration further gives
concession to the case of the accused facing trial Muhammad Altaf on two
folds, firstly that it was not only Muhammad Altaf who had entered into
the Court premises without checking and other employees had also not
been searched and secondly the back portion of the unknown assailants had

also not been searched and thus they would have taken the pistol by

themselves into the court premises being tied to their back. Further the
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PW-05/Kashif Ali FC No.1774 in his cross examination has also created a
dent in the case of the prosecution by stating that on the day of occurrence
many other persons who were wearing white colour clothes and other
colour clothes had entered into the Court premises and many of them were
having caps of different kinds on their head. Likewise he in his cross
examination has further stated that his statement was recorded after two
days of the occurrence in the Police Station by the IO in the office of the
SHO and that in his police statement he had not given the regiétration
number of the motorcycle and general features of the unknown accused nor
it has been mentioned that the IO had showed the camera photographs in

which the accused was identified by them. Similarly if we peruse the cross

‘examination of PW-08 namely Naveed Khan LHC No.1827, he also has

@% & v admitted that the face of the rider of the motorcycle was covered with
&

v a” f"\\ helmet who was also wearing a Chadar and that the registration number of
6 2. VRN,

\‘ fhe motorcycle was also not visible in the video. He also admitted that in

"».‘rJ}

BN

| - /the video played before him in the Court, the face of the rider is not visible

as well as the place where the two persons according to him had been
deboarded from the motorcycle was visible. Similarly he has admitted in
his cross éxamination that while passing from the walk through gate they
had not notéd any weapon with the persons entering the Court premises.
He also has admitted that including accused Muhammad Altaf no one had
provided the pistol in their presence and that he could not say that how the
pistol came into the hands of the unknown assailant. Likewise PW-
08/Naveed Khan LHC in his cross examination has also stated that in his

police statement this fact has not been mentioned that he had seen the
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deboarding of the two unknown person from the motorcycle of
Muhammad Altaf by his own eyes. Likewise in his cross examination he
has admitted that before entering of the suspected motorcycle rider, two
other motorbikes of staff having helmets and chadar had also entered into
the Court premises without checking. Similarly he also has admitted that
many other persons ‘had entered into the Court premises and that at the
\/5\’\ time of occurrence there was a peek rush in the Court premises. All these
facts are clearly suggestive of the fact that the case against the accused
facing trial Muhammad Altaf does not get any corroborative evidence and
support from the evidence available on file and is standing on very week
footings beiﬁg full of doubts and presumptions. Further both the aforesaid
witnesses i.e. PW-05 and PW-07 in their cross eXaﬁination have admitted
that after the occurrence they had been sent up to the quarter guard and
. were kept there for one day whereafter they had been taken to the Police
| Station City where there statements were recorded by the IO in the office

of the SHO concerned after two days which fact also is suggestive of the

fact that their statements had been recorded involuntarily and with due
force and coercion just to safeguard the skin and reputation of the local
police. Besides the above both the above witnesses in their examination-in-
chief have stated that just after entering of the unknown persons in the
premises, they heard the fire shots meaning thereby that just after their
entrance the occurrence had taken place but as per the CCTV footage and
cross examination of PW-07/Naveed Khan LHC No.1827 the rider of the

motorbike and the unknown persons assailants had entered into the Court
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premises at 08:24 AM while the occurrence had taken at 10:25 AM yhich
fact also hits the credibility of these two witnesses.

10. Now if we examine the credibility and authenticity of
the CCTV footage stored in the USB by the IO of the case in view of the
statement of marginal witness to the recovery memo vide which the said
USB had been taken into possession by the IO i.e. PW-10 namely Wajid
FC No.2857 and the Investigation Officer namely Hazrat Al
Inspector/PW-12, the same also seems to be of no help to the prosecution
and hits the case of the prosecution contrary as clearly evident from the
prosecution file that no private witness has been associated to the recovery
memo and the witnesses associated with the recovery are police officials
which fact has also been admitted by PW-10/Wajid FC No.2857 by stating

that none from the public was associated with the recovery proceedings.

s . Similarty PW-10 in his cross examination has also stated that it was not in

h1s knowledge that who had converted the CCTV footage to the USB and

‘thjat the said USB was taken into possession by the IO after 09 days of the

occurrence however he was also not in knowledge that during the said
period where and with whom the said USB was lying and thus these
narrations of the PW-10 clearly strikes the routes the prosecution case
regarding the safe custody of the USB in question. Now coming to the
statement of the IO/PW-12 namely Hazrat Ali Inépector, he in his cross
examination has admitted that the accused Altaf and Manzoor were
charged in the instant case on the basis of CCTV footage however when he
was asked regarding the FSL of the USB in question, he has stated that the

said USB had been sent to the FSL on 18.03.2020 i.e. after one and half
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month of the occurrence and that he had not recorded the statement of any
concerned muharrir regarding the safe custody of the said USB. He in his
cross examination has further admitted that the FSL report does not bear
the emboss mari{ and thus highly affects the intrinsic value' of the CCTV
footage present in the USB which is the only evidence available with the
prosecution against the accused facing trial Muhammad Altaf and
Manzoor. Likewige the IO/PW-12 in his cross examination has also
admitted that there is no report of FSL regarding the identity of the accused
facing trial and that in the CCTV footage played before him in the Court,
the faces of the accused facing trial Muhammad Altaf and Manzoor were

not visible while entering the Court premises. He also admitted in his cross

,41\ & examination that rider of the motorbike was in helmet whose identity could
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(ﬁ egistration number and colour of the motorcycle could be seen or

_;.l,.
5

v not be ascertained from the video and further added that the face of the

person deboarding the two assailants was also not visible nor the

tdentlﬁed Similarly he has admitted that two persons deboarded from the

. ‘”P‘/
‘:{;;,.f;/, bike on the Aopposite side of the Court premises i.e. Shamsi Road and the

rider of the motorbike went towards Shamsi Road and did not attract
towards tile Court. The IO/PW-13 in his cross examination has further
stated that other offices of the provincial government were also situated
within the premises of Khazana including District Account Office, Officer
of the Registrar Mardan and District Qanoon-go Mardan and that round
about 200 servants used to attend the offices in the spot premises who were
not been thoroughly checked before entering into Khazana premises where

the Court of learned Addl: Sessions Judge-VI, Mardan was also situated.

¢
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Likewise the IO/PW-13 in his cross examination has admitted that prior to
the entry of the assailants into the Court premises other rider of the
motorbikes had also enterea into the Court premises who were also
~wearing helmets and who were not searched by the on duty guard/police
officials. All these; facts are evident of the fact that it was not only accused
facing trial Muhammad Altaf who used to come on motorbike and used to
"3/] enter the spot premises without checking but a lot of other people also used
to enter in the premises without checking and thus in the scenario when
from the CCTV footage the identification of the rider is not possible the
case against the accused facing trial could not be established when no other
circumstantial or direct evidence is available and this fact has been
admitted by the IO/PW-13 that except the CCTV footage there is no
evidence of any kind in shape of ocular or circumstantial which could

connect the accused facing trial with the commission of offence or which

i of handing over of pistol by the accused facing trial to the dead co-accused
nor there is any evidence that by whom the pistol was handed over to the
accused facing trial. Besides the above the accused facing trial
Muhammad Altaf and Manzoor have also not made any confession before

the Court of competent jurisdiction. Further the accused facing trial

namely Muhammad Altaf and Manzoor have been charged by brother of
the deceased Adnan namely Muhammad Fawad in his statement recorded

before' the Court of learned Senior Civil Judge, Mardan on 03.03.2020 i.e.

after about 17/18 days of the occurrence, who was not even the eye witness
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of the incident and had ch&ged the accused facing trial on the basis____éf his
source and satisfaction but he has not disclosed his source of infonnat‘ion
and satisfaction: Moreover the said Muhammad Fawad while appearing as
PW-13 in his cross examination has also admitted that he had charged the
accused facing trial by his own and added that he had seen the dead
accused in the company of the absconding co-accused a day prior to the
present occurrence however he has not stated that he had seen the déad co-
accused with the present accused facing trial and even the fact of seeing
the absconding co-acbused is also not mentioned in the statement of PW-

13/Muhammad Fawad recorded w/s 164 Cr.P.C. Further as admitted by the

complainant PW-09 namely Muhammad Quresh LHC No.1991 that the

& accused Manzoor is not even charged in the FIR at any angle or in the

murasila and that even has not been shown in the site plan.

Lo Tl Now coming to the case of the accused facing trial

e
e .
P

“direct participation in the commission of offence. The allegation of

) Sohr b Hayat, though he has been charged by name in the initial report

h_‘_l:;fjgw'i)f'ever he has also been assigned only the role of abetment and not of

abetment of offence would always need serious considerations and some
material to establish participation of the accused in the occurrence. In the
present case there is no evidence to establish that the accused facing trial
Sohrab Hayat had participated in the occurrence or thére was any such
overt act attributable to him which could suggest abetment or instigation
on his part. From the first report it is also evident that cousin of deceased
Adnan namely Rehan Zeb who was also endorser of the report simply

mentioned the name of accused Sohrab Hayat on the pretext of previous



enmity between him and the deceased however there is no mention-gf any
participation of accused Sohrab Hayat in the commission of offence in the
first report and subsequently even in 164 Cr.P.C statement of brother of the
deceased Adnan namely Muhammad Fawad, there is no mention
whatsoever of the acts attributable to the accused facing trial for the
abetment of the offence. Mere allegation of participation of the accused

Yb% facing trial in the offence without there being any corroboration in this,

~ regard is not sufficient to bring home the charges framed against him. To
sustain the charge of abetment of an offence it is necessary that there must
be evidence of an overt action or omission so as to suggest a preconcert
and a common design to commit a particular offence. There is o evidence
N
NO. N . e .
"9\:\\‘3’ ,, on record to prove that accused facing trial instigated the unknown dead
.o :
@\Q‘ (\,V'y
a7 . .
5';@‘;1\ co-accused to commit the murder of deceased and in pursuance of such
<X R Q(}

o 4t a
A

,‘:"":‘7'?’::\\

A

«\)\ instigation, the unknown dead accused committed the offence. The
- ’fi .

T i
tew

/:f evidence produced by prosecution does not meet the required standard of

G ‘,‘-/ proof in criminal cases, therefore, Court is inclined to hold that prosecution
has failed to establish the charge of abetment/instigation of the offence
against the accused facing trial through cogent and reliable evidence
beyond any shadow of reasonable doubt.

12. In view of what has been discussed above all the
accused facing trial are hereby acquitted of the offences leveled against
them vide case FIR No.256 dated 14.02.2020_ u/s 302/324/353/34/109
PPC/15-AA at PS City Mardan, by extending benefit of doubt. Accused
Muhammad Altaf is in custody, he be set free forthwith if not required in

any other case. Accused Sohrab Hayat and Manzoor are on bail, hence
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their bail bonds are cancelled and their sureties are absolved frem the
liabilities under the bail bonds.

13. So far as the case against absconding accused Siyar s/o
Ghulam Habib, Gulam Sarwar s/o Ghulam Rasool and Fazal Subhan s/o
Noor Zaman is concerned, from the evidence available on file, they are
prima facie connected with commission of offence and perpetual warrant
of their arrest be issued and the quarter concerned be intimated to enter
their names in the register of POs.

14. Case property be kept intact till the arrest and
conclusion of trial of absconding co-accused named above whereafter the

same shall be disposed of in accordance with law on expiry of period

provided for appeal/revision. File be consigned to record room after its

completion. BN
SRR (}
Announced. : \ ><
06.01.2022  (FFTIKHAR ELAHI)
Addjtional Sessions Judge/
/ﬁldge MCT C, Mardan
CERTIFICATE

Certified that this judgment consists of (31) pages and each
page has been signed by me after necessary correction made therein.

>y
(IFTIKHAR ELAHI)
Addmonal Sessions Judge/

 ~,‘. e Judge MCTC Mardan

T Iftikhar Elahl

" Judge Model Criminal Trial Court
Mardan
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TRA ol Elite Force Khyber Pakhtunkhwa Peshawar |
No. 2 328 — 8 2 Date: 3¢ /07/2020
ORDER

This order will dispose of the departmental proceedings against Constable
Manzoor Khan 'No. 4754, of District Police Mardan now on deputation to Elite Force Khyber
Pakhtunkhwa.

As per information report of Acting SP Elite Force Mardan region vide No.
107/EF, dated 03.03.2020 that he is allegedly involved in case FIR No. 256, dated 14.02.2020
/S 302/324/353/7ATA/109/34 PPC Police Station-City, District Mardan and also remained
absent from lawful duty without any leave or prior permission w.e.from 26.02.2020 till to date.

In this regard Charge Sheet alongwith Summary of Allcgations were issued to
him by this office vide No. 3823-27/EF, dated 05.03.2020 and Mr. Shah Jehan Khan Durrani.
S$P Elite Force HQrs: Peshawar was appointed as enquiry officer. The Enquiry Officer recorded
the statements gnd reported that investigation was carried out by Inv: Officer Inspector
Fazral Ali of Police Station City Mardan, who found him guilty in the murder case. The
[/0 took his motorcycle and mobile with sim in possession as case property and
invelement of the accused Constable is proved with the help of CCTV cameras and call
data record {CDR) shows that both the accused Constable Manzoor and his rclative
Sayar Khan were found inside the kachehri on the day of occurrence. Hence, the accused
Constable docs not deserved any sympathy and mercy, therefore Enquiry Officer has
recommended \:ha.t he may be awarded major penalty of dismissal from service.

Therefore, 1, Zaip Ullah Khan, Deputy Commandant. Elite Force Khyber
Pakhtunkhwa Peshawar as competent authority. keeping in view the above facts, circumstances
and recommendations of the enquiry officer, impose major penalty of dismissal from service
upon the defaulter official from the date of absence i.e 26.02.2020. -

{Oirder Announced!

(ZATB ULLAH KHAN)PSP
Deputy Commandant
Elite Force Khyber Pakhtunkhwa

" _ Peshawar.

”f; ' N ﬂ’v’ opy of the above is forwarded to the:- -

Yo } 1. .l)istrict Police Officer, Mardan for information.
2. VlSuperi.ntc rdent of Police, Elite Force HQr: Peshawar.
3. Superintendent of Police, Elite Force Mardan.
4. R, Elite Forcé Khyber Pakhtunkhwa Peshawar.
3. Account\ant /Incharg Kot, Elite Force Khyber Pakhtunkhwa Peshawar.

V,\J]\)\ 6. v OA SI/SRC, Elite Force Khyber Pakhtunkhwa Peshawar,

Gj 7 ‘;ﬂ I'MC, along with complete enquiry file Enls: (16) pages.
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The Commandant, /hwwﬂm“"C:

Elite Force, B =

K.P Peshawar.

Through proper chanal.

Subject:~ Appeal against the Order of The Deputy
Commander, Elite Force K.P, Peshawar,
contained in letter No.8375-82/EF
dated 30-07-2020, dismissing the
Appellant from service.

Sir,

~ With Reference to the captioned order, it 1is
submitted that the .impugned order was never
communicated to Appellant nor endorsed to him.

(Copy attached).

He ceéme across the same on 16-02-2022, while
searching for the fate of his service, after
acquittal from the criminal charge.

It 1is Submitted., that the Appellant was
falsely charged in a criminal case vide FiR No.
256 dzted 14-02-2020" U/S-302/324/353/7ATA/
109/34/PPc of Police Station City Mardan and
also on alleged grounds of absence from duty
with-out prior permission w.e.f 26-02-2020 till
date i.e 30-07-2020.

The Appellant was arrested 1in the above
noted case and put to trial.

He was acquitted from the said charge by The
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Mardan

District & Section Judge/Judge M.C.T.C
vide judgement dated 06-01-2022.

Copy attached.

While, searching for the fate of his
service, on 16-02-2022 the Appellant learnt
about hisg dismissal from service on 16-02-2022.

The impugned order is liable to be set-aside
on the following amougst many other grounds and
the Appellant to be re-instated into service.

That the  impugned order was never
conveyed to Appellant. The same is even
not endorsed to him.

That the Appellant had not involved him-
s2lf in the commission of the alleged
offence, he was falsely charged for the

same.

That allegations about absence from duty
13 out of place. Because, having been
under arrest/custody, he was not
supposed to have attended his duty.

. That the charge—sheet,'és claimed in the

inpugned order, was never communicated
to Appellant.

.~ That Enquiry Qfficer had never contacted

the 'Appellant' for participation in the
enquiry proceedings. The inquiry, even,
if conducted on the back of Appellant
has no legal force.

That the allegations as mentioned in the
iMpugned order are fully discussed and



o
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9.
Appeal,

A
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- ‘
negated by the Court of law, in 1its
judgment dated 06-01-2022.

That the disciplinary proceedings

aﬁainst the Appellant were supposed to
hive been kept pending till the trail of

‘the criminal case, which was well in the

kfiowledge of the department, from the
diy of his arrest there-in. '

That the Appellant is condemned unheard.

That the Appellant has been jobless
through-out.

It 1s requested that on' acceptance of this

setting-aside the 1mpugned order, the

Appellant may be re-instated into service with

back service,benefits,

Dated. 14-03-2022.

l-

Your'’'s obediently

VS

(Manzoor khan)
Ex-Constable No.4754/EF

District Mardan.

whﬂrWL44¥“~?m/ﬂ§M2fL'
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Office of the Addl: IGP
Elite Force Khyber Pakhtunkhwa Peshawar

JEF © Dated: 3/ se312022

ORDER

This is departmental appeal submitted by Fx.Constable Manzoor Khan Na. 4754

against the punishment of dismissal from service awarded to him by Deputy Commandam Elite
. Force vide order Na, 8375-R2/EF, dated 30.07.2020 charged ih case FIR ?on. 256, dated 14,02.2020
Iu’s 302324135317 ATAIN934, PPC PS City. District Mardan, ‘
Hence, the competent authority on thé pecusal of the appeal and un the grounds of

“time limitation i.¢: tima Bacred filed the appeal,

Nom ——

i.
2.

Order Annowmeed!

~Sd-
{(MUHAMMAD WISAL FAKHAR SULTANPS?
Addl; Inspectar General of Police.
Elite Force Khyher Pakhiunkhwa Peshawar

-

2f [P,

Copy vl abive is forwarded:-
Superintendent of Police, HQrs: Elite Force, Pﬁha\var
GASSRCIFMC, Elite Force. Khyber Pakhtunkhwa, Peshawar,

/ - Ex-Canstable Manzoor Khan No: 4754, through Reader $P Elite Force Peshawar,

MOHMAND)PSP
onnnandant
Elite Force KhybcY Pakhtunkhwa Peshawar

.-

-~
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WAKALAT NAMA

BEFORE KPK SERVICES TRIBUNAL
PESHAWAR

Appeal No. of 20
In re:-
MAN Z 00 Kuar Appellant
Petitioner
VERSUS

He fp/;é.g b,a?m{‘mmt owdl Hert Respondent

KNOW ALL to whom these present shall come that I/ y¢ mm&azw Ll

appe Maun it in the above noted service appeal,
i
do hereby appoint and constitute Mr. SHUAIB SULTAN ADVOCATE

Mardan as Counsel in subject proceeding and authorize him to appear, plead etc.,
compromise, withdraw or refer to arbitration for me/ us, as my/ our Advocate in
the above matter, without any liability for his default and with the authority to
engage/ appoint any other Advocate/ Counsel at my/ our behalf all sums and
amounts payable to deposited on my/ our account in the above noted matter.

IN WITNESS WHEREOF 1/ We do hereunto set my/our hand to these presents the
contents of which have been understood by me/us on this 28 day of

Qg{j__zoza .

Accepted subject to the terms of the fees.

BHUAYE SULTAN

VW Advacate High Coust ‘
Cistrict Courts Mardan
Shuaib Su Advocate High Court Signature of client: [QQ
District Courts Mardan Vtol-22- 75581~ 3

Cell No. 0300-5727424

Email. shuaibadv@gmail.com

Bar Council, S. No.B¢-10-5973
Dated: Q2 8/04/,10 A2,
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Form- A

FORM OF ORDER SHEET

Court of

Case No.-

663/2022

— ~[-)ate 'of.o-rder.'

proceedings

2

"Order or other proceedings with signature of judge

29/04/2022

i

13.05 2022

The appeal of Mr. Manzoor Khan presented today by Mr. Shuaib
Sultan Advocate may be entered in the Institution Register and put up to the

Worthy Chairman for proper order please.

&

4
REGISTRAR

This case is entrusted to Single Bench at Peshawar for preliminary
2%
hearing to be put there on h% .Notices be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing before
the S.B on 18.07.2022.

Kalim Arshad Khan)
Chairman




