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PESHAWA_R_.
: Khvhor Palkhtukhwa
Sorvive Tribunal
Service Appéal No. ﬁi /2022 - inry Mo !:( =<

sztcd__!__(j%LS_l?’_D_ZZ-— |

Nihayat Begum D/o Akhtar Khan R/o -Zarapur, Village
| Badarshi; Tehsil and District Nowshera........ S (Appellant)
VERSUS
1. District Health Officer, District vNowshera.
2. District Accounts Officer, District Nowshera.
3. Director General Health, Khybér Pakhtunkhwa, Health

- Directorate, Warsak Road, Peshawar............. ...(Respondents}

APPEAL UNDER_SECTION 4 OF KHYBER

' PUKHTUNKHWA SERVICE TRIBUNAL ACT
\ioato-day 1974,
Reg 's_itl.'al' ’

'}UW o
10 I J— espectfully Sheweth:

Facts giving rise to the instant Service Appeal are as

under:

1. That appellant is bonafide citizen of Pakistan and -
served the Health Department Since 2006 as Lady
‘Health Worker. (Copy of appointment order, medical

certificate are attached as annexure “A” & “B”).

“~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
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That after appointment on contract basis, the
appellant duly join the service and later on, in the
year 2014 the services of appellant along with

others were regularized. (Copy of extracts of service

book and regularizations order are attached as

annexure “C” & “D” respectively).

That after attaining fhé age of 60 yeafs i.e.
sﬁperannuation, appellant got retired, 'thus served
the department with almost 15 years 'Wi.thout any
break in the service, and perférmed her duty with
zéal and devotion to the ¢ntiré satisfaction of her ,

high-up’s. (Copy of office order of retirement is

attached as annexure “E”).

-That respondents department now refused pension

to the appellant on the ground that the regular

service of appellant is less than 10 years.

That it is settled by the Hor’ble Supreme Court &

 High Court as well as by this August Tribunal that

temporary/ contract service will be count with
regular service for the sake of pension etc, as
mentioned in the rulés. (Copy of the judgments are

attached as annexure “F”).
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e 6. That in order to seek relief, appellant filed a Writ
Petition before the Hon’ble Peshawar High Court, -
Peshawar which was dismissed on the ground to
approach this Hon’ble Tribﬁnal. (Copies of Writ
Petition and Judgment are éttached as annexure

“G”) .

7. That appellént filed departmental appeal before

respondent No. 3 as per law; the fate of which is -

not conveyed to the appellant till date. (Copy of

departmental appeal is attached as annexure “H”).

8. That appellant being aggrieved, having no other
efficacious/ alternate -efficacious remedy approach

this Hon’ble Tribunal inter-alia on the following

grounds:
GROUNDS:
A. That the act and omission of the respondents by not

allowing the appellant pensionery benefits is against

the law and justice.

B. . That under the law and rules, respondents are - -
bound to pay the full pensionary benefits to the

appellant according to rules and regulations and



1

also dictum of August Supreme Court of Pakistan,

High Courts and of this Hon’ble Tribunal.

That in the same circumstances other employees
Wére issued pension, thus refusing to appellant

amounts to discrimination too.

‘That respondents have violated the fundamental

‘rights of the appellant provided by the constitution

of Islamic Republic of Pakistan, 1973.

That it is the command of law that every persons
must exercise the authority within the law
parameter, but resopdntns violated this principle

too.

That appellant being: eligible for full pensionery

‘benefits, hence entitled to the same.

That act and omission of the respondents is
unconstitutional, ultra virés of the Constitution, law
and rules on the subject, consequently being illegal,

hence is of no legal effect.



= H. . That under the law of the land governing the subject

matter respondents are duty bound to pay full .

pensionery benefits to the appellant.

L. That appellant is the only earning hand of her poor |

family and there is no other source of income.

- J. * That any other ground 'may be agitated during the
course of arguments, with the kind permission of

this Hon’ble Tribunal.

It is, therefore, most humbly prayed that on
acceptance of this Service Appeal, order may kindly
be issued to respondents to pay pensionery benefits

etc to the appellant.

Any other remedy Whi(;h deems fit by this

Hon’ble Tribunal may also be granted in favour of

P
Vs

Appellar;t <

Thfough o g | ég

Dated: 10/05/2022 Shah Faisal Ilyas
: ' - Advocate Supreme Court
Of Pakistan.

appellant.
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%*‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

{

PESHAWAR.
Service Appeal No. /2022
Nihayat Begum ........ e ereeee et (Appellant)
| VERSUS
District Health Officer, District Nowshera.
ANA OLHETS. . ittt i anes (Respondents)
AFFIDAVIT

I, Nihayat Begum -D /o Ai{ht‘ar Khan R/o Zarapur,
Badarshi BHU, Tehsil and. District Nowshera, do hefeby
solemnly affirm and declare that the contents of the
accqmpanying Service Appeél are true and correct to the best

of my knowledge\3 d belief and nothing has been concealed

T Sl

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. |

¥

Service Appeal No. /2022

Nihayat Begum ............................ e, (Appellant)
- VERSUS
~District Health Officer, District Nowshera.

and others...............ccooeeiiiiiiiiine e (Respondentss)

ADDRESSES OF THE PARTIES

APPELLANT:

Nihayat Begum D/o Akhtar Khan R/o Zarapur, Village

Bédarshi, Tehsil and District Nowshera.

RESPONDENTS:

1. District Health Officer, District Nowshera.
-2. District Accounts Officer, District Nowshera.
3. Director General Health, Khyber Pakhtunkhwa, Health

Directorate, Warsak Road, Peshawar.

- Appellant

Through % é

Dated: 10/05/2022 - Shah Faisal Ilyas.
: ' Advocate Supreme Court
Of Pakistan.
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Health Department, Khyber Pakhtunkhwa
Lady Health Workers Program
District Programme Implementation Unit, Nowshera

Office Order
Miss. Nihayat Begum D/O Akhter Khan, Having HBL Account No. 022200782179-03 ut

HBL Nowshera Cantt Branch resident of Villiage Badrashi P/O Nowshera , Distt Nowshera,

attached to Badrashi _and working as LHW with Lady Health Workers'Program on regular basis

is hereby Retired form service with immediate effect due to reached to the age of (60 Years)

e e e —r e et e e

superannuation, according to her BISE Peshawar. certificate.

%District ealth Officer
Nowshera KPK

No. 9.85%F /LEWP/DHONsr . Date:. [4)/ oY /2018

CC: : o
- 1. Provincial Coordmator LHWs Programme, Peshawar KPK.

2. MO I/C BHU Badrashi.

3. Concerned LHSs. - " 5« | =

4. Concerned LHW. T

5. Dffice File.

District Health Officer
Nowshera KPK

- 4

C:\Uscrs\MMODesktop\snperénnunﬁon retired\office order of super tion nIHAYAT BEGUM.doc

District Health Office Nowshera Khyber Pakhtunkhwa

Phone 0923-580759- 0333-9223234
Email address: mzahidnse@giail.com
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& | Lot farcd % 21/03/519 )

- Nowshera
S#: 1

Pers f#: 00817338 Buckle:
Name : NTIHAYAT BEGUM
LADY HEALTH WORKER
CNIC No.1720121554716
GPF Interest Applied
05 Active Permanent
PAYS AND ALLOWANCES:
0001-Basic Pay
1000-House Rent Allowance
1300-Medical Allowance
2148-15% Adhoc Relief A11-2013
2199-Adhoc Relief Allow @10%
2211-adhoc¢ Relief All 2016 10%
2224-Adhoc Relief A1l 2017 10%
-2247-Adho¢ Relief All 2018 10%

Gross Piy and Allowances
DEDUCTIONS:

GPF Balance  29,241.00
3501-Benevolent Fund
4004-R. Benefits & Death Comp:

Total Deductions

D.O0.B
15.03.1959
06 Years 09 Months 001 Days

P Sec:001 Month:March 2019

NR6114 -District Health Officer ]
DISTRICT HEALTH OFFICER N

NTN:

GPF #:

old #:

NR6114 -

13,260.00
1,503.00
1,500.00
296.00
200.00
1,027.00
1,326.00

©1,326.00 7

20,438.00
Subrc: 890.00

1,200.00
690.00

2,780.00
17,658.00
LFP Quota:

HABIB BANK LIMITED CANTT BRANCH, NOWS!H
022200782179-03

ATTESTED
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The rnoot questton before us is that as to whether

' "-"'-the petmoner is entltled to get the penswnery beneﬁts It is.not.

dxsputed that the petltxoner was xmtlally appomted on

; U0 temporary basis. It is alﬁo not diSputed that hxs semces were

--fsubseouently regularized under the Act 1b1d and stood retxred _

- from servme onAattammg the age of superannuatlon.

| W :5. o It is by now settled that, after regulanzatlon, the
'- : total contmuous service of an employee is to be computed.

towards ‘his pension and, in this. regard, his date of first
.appoi.ntment,. temporary..or oti.aer;wis.e,. v.voul(.i'b'e feckbhed as’

envisaged under Rule 22 of the West Pakistan Civil Sewi§e$
* .. 2. Pension Rules, 1963, When'&é'caée of the -petiti?mef 1s seen |
on the touchsténe of thg ibid settled.principle, t‘hén, We'_come_ |

to the safe clohclusibn--t.hét beiﬁg a vested right conferred by

law itself, he cannot be deprlved of the pensionery benefits.

Re! 2010 PLC 354 & 2019 PLC (CS) 106

6. Accordingly,' we admit "and allow. this writ
‘petition in terms of. directing the respondents to consider the
woase of the petitoner for-pensionery benefits and complete the

entire process us carly as-possible in accordance with law as

TAag

_ Announced
;- 01.10.2020
g
*
{Fayar) - (D8 ) Jusiive Quiser Rashid Khan & Justice ljax Anwar 13 OCT 2020 .

-
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[Pﬁnjab Labour Appellate Tribunal]

BT L D R I e sl T

Before Justice (R.) Abdul Hafeez Cheema (Chairman)

PAKISTAN TELECOMMUNICATION COMPANY LIMITED, through General Manager
Versus

ANEESA KHATOON

Labour Appeal No. RI-602 of 2009, decided on 18th November, 2009.

Industrial Relations Act (IV of 2008)---

----Ss. 41 & 55---Grievance petition---Retirement under Voluntary Separation Scheme-Calculation of
dues---Claim for pension and medical facilities---Employee opted to be retired under Voluntary
Separation Scheme introduced by employer company---Initially period of length of service of the
employee was calculated as 27 years and her monetary entitlement was declared accordingly---
Subsequently her regular service was reduced from 27 years to 15 years, 5 months and 24 days and
amount was also reduced accordingly and employee was also denied pension and medical facilities---
Employee filed grievance petition in which she requested for payment of balance amount, monthly
pension along with medical facilities---Labour Court after hearing the parties, having allowed grievance
petition, employer company had filed Labour appeal before Appellate Tribunal---Validity--When an
employee was regularized his total length of service, was to be computed from the day he joined the
service that could be temporary or otherwise-—Even period of an employee of daily wages would be
counted for the purpose of Computing pensionary benefits---Pension was in fact a deferred part of the pay
of an employee while he/she was putting his/her best efforts in rendering service to employer during hay
days and that part was deferred to be paid periodically or otherwise to meet employee's old age needs---
Such was neither bounty nor a concession from any-one---Pension' having been declared as part of pay,
that was a continuing recurring cause of action---No limitation was involved in such cases---Grievance
petition filed by the employee, in circumstances, was competent in every respect and employer remained
within the confines of technicalities---Court's primary duty was to do substantial justice within the
framework of law---Employer could not say that calculation was wrongly made and in fact it should have.
been from the day when employee cleared the competitive examination---Pensionary benefits including
medical facilities having been given to a colleague of the employee, same benefits could not be
disallowed to the employee---No discrimination could be made between them, especially when both the
employees were placed in similar situation---Order accordingly.

2006 PLC CS 237, lkram Bari and others v. National Bank of Pakistan 2005 SCMR 100; I. A. Sharwani
and others v. Government of Pakistan through Secretary Finance Division Islamabad and others 1991
SCMR 1041; D: S. Nakara and others v. Union of India AIR 1983 SC 130 and People's Union for
Democratic Rights and others v. Union of India and others AIR 1982 SC 1473 ref.

Syed Naeem Bokhari for Appellant.

Malik Ghulam Rasool for Respondent.

Date of hearing: 17th November, 2009

JUDGMENT

of 3 02-Oct-21, 12:10 PM
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Jgﬁ‘ICE (R.) ABDUL HAFEEZ CHEEMA (CHAIRMAN).--This is an appeal filed by.Messrs
Pakisian Telecommunication Company Limited (PTCL) through its General Manager against the
judgment dated 17-6-2009 passed by the learned Presiding Officer, Punjab Labour Court No.6,
Rawalpindi on the grievance petition filed by Aneesa Khatoon respondent.

2. Aneesa Khatoon, respondent joined the service of the appellant company as "Telex Operator” on
4-9-1980. The appellant company introduced a Voluntary Separation Scheme (VSS) in November, :2007.
The petitioner/respondent opted for the said scheme and applied for calculation of ber dues according to
the length of her service to which she was entitled. The period of length of the service of the respondent
was calculated as 27 years and accordingly the monetary entitlement of the respondent was declared as

under:-
1. Estimated settlement cheque Rs. 19,04,845.00
2. Estimated monthly pension Rs. 7,845.00

The respondent claimed that few days prior to 30-5-2008 she came to know from her banker that instead
of the estimated settlement cheque amount a sum of Rs. 15,34,862.00 have been credited to her account
by the appellant company and she has also not been granted pension and medical facilities. Since the
length of her service estimated by the company itself was 27 years so as per terms and conditions of the
VSS she was entitled to medical facilities and monthly pension which benefits had been refused by the
appellant department. The respondent accordingly served a grievance-notice-dated 30-5-2008 in which
she made a request that a balance sum of Rs. 3,65,457.00, continuously monthly pension of Rs. 7,845
along with medical facilities be provided to her. The appellant raised many usual preliminary objections
i.e. that the grievance notice has not been received; that the grievance petition was time barred and that the
actual regular service of the respondent was 15 years 5 months and 24 days as such under the VSS scheme
she was not entitled to any kind of medical facilities .and monthly pension. The learned lower court after
hearing the parties, allowed the grievance petition filed by the respondent.

3. Arguments have -been heard and the record has been perused.

4. Tt has been pointed out with greater emphasis that the grievance petition was time barred and the
learned lower court did not take notice of this fact; secondly the grievance notice was issued on 30-5-2008
whereas she was relieved of her, duties on 18-2-2008. It was further argued that the calculation made by
the appellant department of her dues was mistakenly prepared and it did not depict her real entitlement
because her length of regular service was only 15 years, 5 months and 24 days and as per terms of the
VSS scheme no medical facility or monthly pension could have been awarded to the respondent.

5. Learned counsel for the respondent/petitioner however argued that pension was rightly calculated by
the company and when according to their own calculation the length of service of the respondent was 27
years, now they cannot be allowed to take this flimsy plea that their calculation was wrong. Once this
decisive step had been taken by the appellant company and that has been acted upon, the law will not
permit them to retrieve from their earlier stand. As regards the pension and other medical facilities, it was
pointed out that since the length of service of the respondent as computed by the appellant company itself,
the respondent is entitled to both the privileges and the appellant company cannot be allowed to count the
length of service only as 15 years, S months and 24 days because the earlier calculation shown by means
of document Ex.P-2 was made by the company officials themselves and they are now estopped from
claiming otherwise. It is equally note worthy that in ease of one Mumtaz Ahmed a colleague of the
respondent whose case was also identical in nature, he has been granted pension as well as medical
facilities. So the law does not allow to make discrimination between the two officials because low
requires that likes should be treated alike. Thus discrimination is not permitted in such eventualities. As
for the dispatch of notice, the respondent produced Exhs.P.6 and 7 (postal receipts) as such presumption is
that it had reached its destination. It is equally noteworthy that' when these documents were produced by
the respondent in the court in her evidence, its validity or genuineness was never assailed or challenged

'of 3 02-Oct-21, 12:10 PM
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. t}éugh any cross examination as such it shall be deemed that the service of grievance notice was an

admitted fact. Exh.P.11 is a letter of Divisional Engineer showing that the respondent and other colleagues
Weré granted annual increments w.e.f. 1-12-1980 i.e., from the day of joining of their service. When an
employee is regularized his total length of service is to be computed from the day he joined the service
that may be temporary or otherwise. In support of this contention, the respondent has relied on the case
law reported as 2006 PLC (C.S.) 237. Itis a judgment delivered by the learned Division Bench of the
Lahore High Court, Lahore whereby their lordships have relied upon a judgment of the honourable
Supreme Court passed in case of Ikram Bari and others v. National Bank of Pakistan 2005 SCMR 100,
wherein it has been held that even the-service period of an employee of daily wager shall be counted for
the purpose of computing pensioner/benefits. Pension is in fact a deferred part of the pay of an employee
while he was putting his best efforts in rendering service to his employer during his hay days and this part
was deferred to be paid to him periodically or otherwise to meet his oldage needs. This is neither bounty
nor a concession from any one. While discussing the nature of the pensionery benefits and its implications
in case of LA. Sharwani and others v. Government of Pakistan through Secretary, Finance Division
Islamabad and others 1991 SCMR 1041 the Honorable Supreme Court was pleased to quote the judgment
of the Indian Supreme Court with approval in case of D.S. Nakara and others v. Union of India AIR 1983
SC 130 and People's Union for Democratic Rights and others v. Union of India and others AIR 1982 SC
1473, the relevant para shortly reads:-- :

"Summing up it can be said with confidence that pension is not only compensation for loyal
service rendered in the past, but pension also has a broader significance, in that it is a measure of
socio-economic justice which inheres economic security in the fall of life when physical and
mental prowess is ebbing corresponding to aging process and therefore, one is required' to fall
back on savings. One such saving in kind is when you give your best in the day of life to your
employer, in days of invalidity, economic security by way of periodical payment is assured. The
term has been judicially defined as a stated allowances or stipend made in consideration of past
service or a surrender of rights or emoluments to one retired from service. Thus the pension
payable to a Government employee is earned by rendering long and efficient service and therefore
can be said to be a deferred portion of the compensation for service rendered. In one sentence one
can say that the most practical raison d'etre for pension is the inability to provide for oneself due to

oldage. One may live and avoid unemployment but not senility and penury if there is nothing to
fall back upon."

6. Since this has been declared as part of pay as such this was a continuing and recurring cause of action.
No limitation is involved in such cases. The grievance petition thus was competent in every respect.
Learned counsel for the appellant remained within the confines of technicalities. In fact the court's
primary duty is to do substantial justice and of course within the frame work of law. So it does not lie in
the mouth of the appellant company that the calculation was wrongly made and in fact it should have been
from the day when she cleared the competitive examination. When it is an admitted fact that such
pensionery benefits including medical facilities have been given to one Mumtaz Ahmed a colleague of the
respondent then the same, benefits cannot be disallowed to the respondent and as such no discrimination
can be made between them especially when both the 'employees are placed in similar situation. In this
view of the matter, there is no merit in the appeal which is hereby dismissed.

H.B.T./8/PLT Appeal dis_rnissed.-

+of 3 02-Oct-21, 12:10 PM
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. 82 S : . ) WestPakistan Civil Services Pension Rules,
. Wegt Pakistan Civil Services Pension Rules, s : ,L| ' ' . 1963 - .
' 1963 B : ] K [Gazette of West Pakistan, Extraordinary, 21 June, 1963]
’ C ’ L . " Notification No. (SO)(SR)(m)-Q47/§3, -DATED 7"'..]une, 1963]
_ N |- ' CHAPTER-I o
hapter - - - Subject. . _ ' . o _GENERAL ‘ .
Chapter-I.  eneral, ' . 1J#I. sgr;ti-;ntg:ﬁe.; These rules may be called me ngst.P_aldstan. Civil sewnces
Chapter-IL.  [Service qualifying for ﬁensignl . ‘i!'.z. Commencement — These rules shall have effect from the 14% October,
- - s ‘ T oaess.. - ' :
Chapter-I11..  Different kind of ordinary pension and condition for their grant. . j N ) : : L ' Cs
. - R . 1.3. . Extent of application — Unless in. any case it be otherwise expressty
Chapter-1v." Wmount of ordinary pensions/gratuty. - o i ;1 * provided, by these Rules shall apply to:- .
Chapter-V. }4 ,;caﬁonfo i ¥ i L o T . (i) All Government servants "dridér the rule-making controf of the
pre A r grant of penflon. - . : Govemment of West Pakistan who entered Government service on

Chapter-vI. nticipatory pension/gratuity. ' A L . L o g&ecme 14th October, 1955.

T ' - . ~ ‘ il (i) All Govemment servants who were in service on and before 14%
Chapter-VII. Grant of pensionary benefits to displaced Government servants. : : . - October, 1955 unless they opt to continue to be governed by the
- ‘ ! ‘existing rules applicable to them; -

Chapter-VIII. Conmutation of Givil Pension, ' '
A - —— i . N T (ii) --- All pensioners who retired from Government service arter the 14%
. 1 Chapter-IX, Re-e'hp'lfiyménf of'—Civil/Military Pensioners. ) ‘ . 1 - October, 1955 but before ﬁ‘zg Clate or publicztion of these rues, i
: : . ' i they opt to be governed by these rules.
o Chapter-X.  [Extra Ordinary Pension, ’ ' : "

~ Note-(1) In the aase of Government servants or pensioners who were in
‘service on and before the 14t October, 1955 but died before the
. ] publication of these rules, it will be assumed that they apted for-

4 Jt . these rules. : .

. Note-(2) These rules would continue to remain in force in Khyber

. - o i Pakhturkhwa by virtue of Artice 19 of the Province of West
. ' . Pakistan (Dissolution) Order 1970 {(Precident’s Order No. 1 of

1970). ) ’ . s

I

A“'TESTED ‘ e 1. . Option - Govemrﬁént servants and perisioners mentioned in clauses (i)
S-S S oo ‘ and (iii) of Rule 1.3 above may exerdse option within a period of 6 months
M _— . . ; from the date of publication of these rules in the West Pakistan Gazelte.

The option shall be communicated in writing to the Accounts officer

: g concerned as well as the Appointing Authority in the case of Gazetted or
R o retired Gazetted Officers, and to the Appointing Authority in the case of
. ’ L ' Non-Gazetted or retired Mon-Gazetted 2aff .and the oplioh once =0
; exercised shall be final. Government servants who fail to exercise option
T within the stipulated period”shall be assumed to have opted for the West

’ Pakistan Civil Services Pension Rules.
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1.6.

’

West Pakistan Civil Services Pension Rules
Note-(1) Government servants who werg in pensionable able services on 1%
July,1966 were given option to exerdse in favour or otherwise of the West
pakistan Civil Services Pension Rules. 1963/Revised Rules and Rates 1967
vide West Pakistan Letter No. S.0. (SR)-V-257/67, dated 27 Aprll, 1967,
Appendix-I). L . : -

Note-(2) The Accounts Officer should acknowledge the receipt of option
_ communicated to him by Gazetted Servants. .

These rules shall not apply to-

(i Government servants paid from contingencies or bome on Work-
© charged Establishment; : -
(i) Government servants engaged on contract which contains no

stipulation for pension under these rules; . .
iii) Any person for whose appointment and conditions of service,
special provision is made by or under any law for the time being in
" force;

(v) Ay Govemment -asivant or class of Govemnment servants who.

may be excluded by a competent authority from the application of
these rules; )

v) Any Govemment servant who holds a post which has been
declared by a competent authority to be Non pensionable;

(vi) Any person whose whole time is not retained for public service but

' is merely paid for work done, such as Govemment Pleaders and
Law ‘Officers not debarred from private practice; .

{vii) Any person who is not paid from the Provincial Consolidated Fund,

but is paid from a fund held by Govemment as a Trustee, or from

a local fund or is remunérated by. fees for the grant of a tenure of . .

land or of any other source of revenue or of a right to collect
. money. -

() Definitions-  Unless expressly specified otherwise in  these
rules, terms defined in Chapter-I of the West Pakistan Traveling Allowance
Rules have the same meaning when used in these rules. :

(i) Pension-Except when the term ™Pension” is used in
contradistinction to gratuity, pension indudes gratuity. -

{iii) Class 1V service' means any kind of service which may be
specially classed as such by Government. * - '
(iv} Superior Service-Superior Service means any kind of service -
which is not Class-1IV Service. ' T

v) Ordinary Pension-Ordinary pension means, pension other than
extraordinary pension and includes spedial additional pension.

{vi) Full pension-Full pensior. means the amount of ordinary pension

admissibie including 1/4% of the surrendered portion of the pension.

“In any case where pension or gratuity is not admissible under these rutes, a.

competent authority may grant pension which will, not save in most

. exceptiona! circumstances, exceed Rs.-100 a month or a gratuity not

exceeding the equivalent value of that amount; provided that the general
spirit of the rules is ohserved. o ‘

« (ALLE
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West Pakistan Civil Services Pension Rules 555

(a) .  Good conduct is an implied cor{ditipn of every kind of pension.

. Government may withhold or withdraw a pension or any part of it if the

pensioner be convicted of serious crime or be found to have been guilty of
grave misconduct either duiing or after the completion of his service,

- provided that before any order to this effect is issued, the procedure

regarding imposition of the penalty of removal from service shall be
followed. o .

(b) Government reserve to themselves the right of recovery from the

pensicn of Government pensioner on account of tosses found in judicial or

. -departmental proceadings o have been caused to Goveinment by the

negligence, or fraud of such- Government pensioner during his service,
provided that. such departmental proceedings shall not be instituted after
more than a year from the date of retirement of the Government pensioner.

(© °  In case the amount of pension granted to a Government servant

. be after wards found to be in excess of that to which he is entitled under
the rutes, he shall be callgd upon to refund such excess. g

" %(d)  Except with the previous sahction of the Provincial Government,

no -pensioner shall, within a period of two years from the date of his
retirervient take part in any election or engaged in political activity of any
kind. ) - ] . ‘ o

In future all Civil Servants who are under enquiry be excluded from the
enquiry- proceedings under the ERD Rules after attaining the age of

- superannuation and thew may be allowed full pensionery benefits as
- provided under the rules. dowever it has further been decided that if some

pecuniary loss caused to the Govemment is likely to be proved against a

against him, an FIR should be lodged 2gainst hirn for judicial proceedings
immediately after the date of superannuation and exclusion of his name
from the departmental enquiry. :

NO.SOR-11{S&GAD)3-29/97-Vol-11
GOVERNMENT OF KHYBER PAKHTUNKHWA
SERVICES & GENERAL ADMN. DEPARTMET
Dated Peshawar, the 22™ August 1598.

No pension rmay be granted to a Government servant dismissed or removed

for misconduct, corruption, subversive activities or inefficiency, but if, he dasenres
spfecial consideration he may be granted a compassiznate allowanae nct exgeedmg
2/8™ of the pension which would have been admiissible.to hint had he retired on

110.
in‘individual cases by a competent authority if it is satisfied that strict appiication of
the rules will cause hardship to the individuat :

inyalid pension.
r

Any of these riles may for reasons to be recorded in writing be relaxed

Added by Finance Department (West Pakistan) Notification No. FD (SR-V} 1286/65,
dated 15th June, 1965. : ' .

- Government Servant who superannuates before dedsion of the case -



+z.hiunkhwa Givil Servants Act, 1973

!

Slw West Pakistan Civil Services Pension Rulcs

hote:- No pension shall be admisslbfe to a divil servant who is dismissed or removed
i;'n‘n service for reasons of discipline, but Government may sanction compassionate

" aiibwance to such a civil servant, not exceeding two third of the pension or gratuity

which would have been admissible to him had he been invalidated from service on
the date of such dismissal or remval. :

Section19(  'fthe Khyber

- CHAPTEP —1I .
‘GERVICE GU£LIFYING FOR PENSION -

21 Conditions of Qualifications — The service of a Government Sérvant

does not qualify for pension unless it conforms to the following three -

conditions: -
First — The Service must be under Government.
“econd — the service must not be Non-pensionable.

Third - the Service must be paid by Government from the Provincial Conisolidated
Fund. . -

* fiote— (1) For the previous ‘service of displaced Govemment servants which
qualifies for pension see Chapter - VIL." .

¢ Mote —(2)  Service -rendered after refirernent  on - superannuation

pension/retiring pension shall notcount for pension or gratutity.

2.2 Beginning of service — Subject to ény spedial ru!és the service of
Government servant begins to quaiify for pension when he takes over

charge of the post to which he is fir pointed.

O ;!’emporary and officiating service — Temporary and officiating sel:vice
shall count: for pension as indicated below: -

(i) Goverment servants borne on temporary establishment who have
: rendefed more than five years continuous temporary service shall
count such service for the purpose of pension or gratuity; and

- (i) 'Temporary and officiating service followed by confirmation shall
also count for pension or gratuity. '

a3 Service in a temporary post on abolition of a permanent pest - If a
permanent post, on which a Governmefit servant holds a lien, is abolished
under circumstances entitling him to get a compensation pension or
gratuity, his service thereafter in a temporary post undsr, Govemment
qualifies for persion. . S .

- wicte (1) and (2) Substituted vide notification No. SO{SR) V-9lsmgﬁg "? g}

"3
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West Pakistan Civil Services Peﬁsion Rules 557

Apprentices and probationers —

(€3] One-half of the. period of apprenticeship qualifies for
. pension. . ’ . -

2) The service of a probaﬁoner who & subsequently
confimed in a permanent post without interruption
qualifies for pension. - o .

Training — The time spent by @ Govemment sesvant in approved training
shall count as service qualifying for pension. = :

Note: ~ - The period of training before actual appointment to

Government service shall not count for pension.

Leave — All Ieavé (cther i;han extraordinary leave) counts as qualifying
service for-purposes of pension. - T

Military - Service — (1) Miltary pensionable service which terminates
before a pension has been eamed in respect of &, when followed by Civil
pensionable service, counts as part of such service provided that any bonus
or gratuity received in lieu of pension on or since discharge from military
senvice shall be refunded in lump sum or in monthly installments not
exceeding 36. The military service of the " individual concerned and the -
amount of gratuity paid to him should be verified by reference to the
Controller of Military Accounts. iR

(2) . Persons who joined the Armed Forces on or after the outbreak of
World War-II, and rendered whole tima satisfactor- service in Government
Forces under the ‘British Rulein India. and were appointment
in a Civil pensionable post on or before t Juty, 1949 shall be allowed
to count such War Service not exceeding - years rendered between the
3" September, 1939, and the 1% April, ¥1* &, for purpose of civil Pension
and they shall not be required to refund mil  ary bonus or gratuity.

.. . @jote — In the cise of a civil employee who has rendered

satisfactory paid military service in the World War-1I, in addition to military
service pensionable under the military P *~s. before or after such war
service but who did not- eam a per~ - service in conjunction
with his other military service, that t . i G - ary service which was
rendered before or after the war seivice shall be dealt with in accordance
with the- provisions of sub-rutz (1). The war service portion (i.e. the period
of service rendered between 3 September, 1939, and 1% April, 1946)
shall, however, be dealt with under sub-rule (1) or (2) as the Government
servant may opt in this behalf, subject, of course, to the - limitation
prescribed in the respective sub-rule. If the war service Is counted under
sub-rule (1), the whole of it shall count; but if it is counted. under sub-rule

¥ Substituted Vidle notification No. SO(SR) V-3027/64, dated 9th January, 1965.
Inserted by Government of West: Pakistan Notification No. SO{SR) V-1274/68, dated
24th May, 1968: ‘ .

i
|



»

<]

X

e

A

558 West Pakistzin Civil Services Pension Rules
(2) only oornpleted years upto a maximum of five years shall count and the
resrdue of war: servroe shall not be counted under sub-rule (1).

Ly

If the entire miilitary service, induding war service is deait with
under sub-rule (1), the whole of the gratuity received in lieu of pénsion

{but not that given as a reward of war service) shall have to be refunded by -

the Govemment servant concerned. If, however, the portion which was war
service is dealt with under sub-rule (2) and the rest of the military service
before or after the war under sub-rule (1). The amount of gratuity which

" the Government servant will refund in respect of the latter portion shall -

bear the same proportion to the total amount of gratuity received in lies of
pension the period dealt with under sub-rule (1) bears to the tatal penod of
' mititary service, including fhe penod of war service.

' For the puirpose of this note it is rmmaterra! whether or not there
was a break between the war service and other military service.

2.9 ‘Deputation — Time spent"by a Government servant I'iolding pensionable

post on deputation to (1) another Government (2) foreign service, or (3)

service in a_temporary or non-pensionable post under Government counts

for penslons as.if it were a time spent under the Govemment.

Note: Rule of Proporhon. The ‘Rule of proporhon and the oﬂler assoaated
rules and accounting instructions shall continue to be operative and the
apportionment of pensionery liabllity between the various Departments
and Federal / Provincial Governments, as the case may be , shall be made
by the audit and Accounts Officer issuing a Pension Payment Order.
Finalization of pension cases shall not'be held up on this account. If there is

any dispute with regard to the apportionment of pensionery liability, the’
matter should be sorted out by the Audit and Accounts Officers involved.

The authorities concerned are required to forward the pension case of the
retired government servants to the audit office concerned. Complete in all
respects and with the documents mentioned in (Annex). .

No. SOSR-m(FDMGGﬁS(Vol-H), FD-
Khyber Pakhtunkhwa,
Dated Peshawar, the 28" April, 1991

2,10  Suspension — If a Government servant is syspended form service pending
enquiry into his conduct, the pertod of suspension counts for pension if it is
immediately followed by reinstatement, unless the Government servant
reinstated with forfeiture of a part of his pay or allowances for the period of
suspension.

2.11 Forfeiture of Past Service - A Govemment servant forfeits his past
service in the following cases: -
{a) Resignation of a post unlessit is to take up another post
service In which counts for pension.
(b) Removal or dismissal fciin service.
© Absence fram duty without leave.

3
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, Note - The authority which sanctions the pension may commute
retrospecbvely penods of absence without leave into extmordlna ry !eave

s *Note -'In case  of ~ a c:vrl servant who, ©_with .the proper

concurence af the

competent authority leaves service under the Government 6f Khyber Pakhtunkhwa
‘and seeks absorption/employment under an autonomous, semi-autonomous/local

body, where service is pensionable, the Government, if it is so-requested, will be
liable to share pensionary fiability for the period of service rendered by such civil

© servant under the Govemment in accordance with the Govamment rules.

-~

R - GOVERNMENTINSI’RUC'I'IONS.

i ®Service. in an Autonomous or Semi-Autonomous Body. For the pqrpose of

| grant of pension under these orders; the pay drawn and the effective service

 rendered by a Government servant in an autonomous or semi-autonomous

! body, the authorized capital of which is wholly subscribed by the Central-and/or

. aProvindal Govemment, in a post, appointment to which is, by law, required to
be made and the salary of which is required to be fixed by the Central or a
Provincial Government shall be treated as pay drawn and effective service
- renderedin a postin Government servrce .

2.12 Condonation of interruptrons and deﬁuencles. (1) The
Administrative Department may.for purposes of pension condone alt gaps between
®[Reriods of qualifying servrce] of 2 Govemment Sesvant.

(2) . The Admmlshatlve Department may condone. deficiency in
qualrfymg service for pension upto six months provided the service is mentonous
and the condonation, if allowed will bring the service upto 25 compieted years- i
qualifying service. .

CHAPTER-1IT -

4 DIFFERENT KINDS OF ORDINARY PENSION AND CONDITIONS
{’ FOR THEIR GRANT _
3i - Classxt' cation of Pensions - Pensrons are drvrded into four c!asses -
' .

* (a) Compensation Pensron.
(b) Invafid Pension. :
© Superanauation Pension. . . : 5.
(d)  Retiing Pension. o b

1
Note - Special addsﬂonal pension is also granted to certain dasses of Government
'Sefvants under specral crrcumstances

4

serted vide notification No.F.D.SR.-TTI/4-112/80, dated 22-11-1980. .
ra-9 of the Government of West Pakistan Finance Department letter No, SO (SR)-V-

257/67 dated 27th April 1967 (Appendix-I) N
@ {] Substituted by Finarice Department Notification No SO(SR) V-174/68, dated 24th
May, 1968. . T
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Writ Petition No. Z/"? /5%21

Nihayat Begum D/o Akhtar Khan R/o Zarapur, Village
Badarshi, Tehsil and District Nowshera................... (Petitioner)
VERSUS

1. District Health Officer, District Nowshera.

2. District Accounts Officer, District Nowshera.

3. Director General Health, Khyber Pakhtunkhwa, Health
Directorate, Warsak Road, Peshawar. V

4. Secretary Health Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar. |

5. Accountant General, Khyber Pakhtunkhwa, Peshawar
(071 111 OO R PUPOUOPPOTPPPPI (Respondents)

WRIT PETITION UNDER ARTICLE 199 OF

CONSTITUTION OF ISLAMIC REPUBLIC OF

PAKISTAN, 1973.

Respectfully Sheweth:

L

Facts giving rise to the instant Writ Petition are as

FI AY uﬂ!der:
\
D gt |
cT 2021 !

1. That petitioner is bonafide citizen of Pakistan and

served the Health Department Since 2006 as Lady

< AMINER
Pe ¥ High Court
\
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Health Worker. (Copy of appointment order, medical

certificate are attached as annexure “A” & “B”).

That after appointment on contract basis, the
petitioner duly join the service and later on in the
year 2014 the services of petitioner along with
others were regularized. (Copy of extracts of service
book and regularizations order are attached as

annexure “C” & “D” respectively).

That after attaining the age of 60 -yea.rs ie.
superannuétion, petitioner got retired, thus served
the department with almost 15 years without any
break in the service, and performed her duty with
zeal and devotion to the entire satisfaction of her
high-up’s. (Copy of office order of retirement is

attached as annexure “E”).

That respondents department now refused pension
to the petitioner on the ground that the regular

service of petitioner is less than 10 years.

That it is settled by this Hon’ble Court as well as by

the August Supreme Court of Pakistan that

" NER
Paanawar High Court
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temporary/ contract service will be count with
regular service for the sake of pension etc, as
mentioned' in the rules. (Copy of the judgments are

attached as annexure “F”).

6. That petitioner being aggrieved, having no other
efficacious/ alternate efficacious remedy approach

this Hon’ble Court inter-alia on the following

grounds:
GROUNDS:
A. That the act and omission of the respondents by not

allowing the petitioner pensionery benefits is

against the law justice.

B. That under the law and rules, respondents are
bound to pay the full pensionary benefits to the
petitioner according to rules and regulations and
also dictum of August Supreme Court of Pakistan,

and of this Hon’ble Court.

De iStrar '.f!

04 0CT 2921
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That in the same circumstances other employees
were issued pension, thus refusing to petitioner

amounts to discrimination.

That respondents have violated the fundamental
rights of the petitioner provided by the constitution

of Islamic Republic of Pakistan, 1973.

That it is the command of law that every persons
must exercise the authority within the law
parameter, but resopdntns violated this principle

too.

That petitioner being eligible full pensionery

benefits, hence entitled to the same.

That act and omission of the respondents is
unconstitutional, ultra vires of the Constitution,
consequently being illegal, hence is of no legal

{
etl'fect.

!
That under the law of the land governing the subject

PR

“matter respondents are duty bound to pay full

pensionery benefits to the petitioner.

TED

NER
PashawarHiuh Court
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That petitioner is the only earning hand of her poor
family and there is no other source of income.

That any other ground may be agitated during the
course of arguments, with the kind permission of

this Hon’ble Court.

It is, therefore, most humbly prayed that on
acceptance of this Writ Petition, direction may
kindly be issued to respondents to pay pensionery

benefits.

Any other remedy which deems fit by this

Hon'ble Court may also be granted in favour of

petitioner.
Petitioner
Through o
Dated: 02/10/2021 Shah Faisal Ilyas
Advocate High Court,
Peshawar.
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. CERTIFICATE:

It is certified by no such like Writ Petition has
early been filed by the petitioner in this Hon’ble
Court. Further stated that being Writ Petition on the
score that sincev there is no adequate and alternate
remedy is available or previously avail or approach
lower forum, thus this case may fixed before the
Worthy Division Bench {D.B) of this Hon’ble Court.

Tt
ADVOCATE

LIST OF BOOKS:

1. Constitution of Islamic Republic of Pakistan, 1973.

2. Any other law books according to need.

Pl

u ADVOCATE

FIL AY
D gistroy |
04 OCT 2021
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- BEFORE THE PESHAWAR HIGH COURT, PESHAWAR.

| {
Writ Petition No. / 0? / 5 72021

Nihayat Begum .......c.cociiiiiiiiiiiiiiiiiiiiiiniciinenenene {Petitioner)
VERSUS

District Health Officer, District Nowshera.

and others......cccovviiiiiiii i, (Respondents)

AFFIDAVIT

I, Nihayat Begum D/o Akhtar Khan R/o Zal‘apuf,
Badarshi BHU, Tehsil and District Nowshera, do hereby
solemnly affirm and declare that the contents of the
accompanying Writ Petition are true and correct to the best
of my knowledge and belief and nothing has been concealed

from this Hon’ble Court. o

= Cw
DEPOSNENT L

CNIC No. | 7QO-21ER Lz~ 4

4

Cell No. 03/ -5 2X29013

Identified by:

Feh

Shah Faisal Ilyas
Advocate High Court, 1= E

Peshawar.
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR. !
Writ Petition No. (.’Q IS 2021 i
:
k]
Nihayat BEGUM ....ccoiocirirriimiiiiiiiiieeeeernanasranas (Petitioner) !
VERSUS ,
District Health Officer, District Nowshera. i
ANA OthEIS. uiereiiereeeeriiirirereeniireeresrecrienrineeen e (Respondents) 3
ADDRESSES OF THE PARTIES *'
PETITIONER:
Nihayat Begum D/o Akhtar Khan R/o Zarapur, Village !
Badarshi, Tehsil and District Nowshera.
RESPONDENTS:

1. District Health Officer, District Nowshera.
2. District Accounts Officer, District Nowshera.
3. Director General Health, Khyber Pakhtunkhwa, Health
, Directorate, Warsak Road, Peshawar.
4. Secretary Health Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar. _
5. Accountant General, Khyber Pakhtunkhwa, Peshawar Cantt.

Petitioner

Through %}

Dated: 02/10/2021 Shah Faisal Ilyas
Advocate High Court,
Peshawar.

AY

04 OCT 2021 <l Posnhawar Hiuh Count
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PESHAWAR HIGH COURT, PESHAWAR

FORM OF ORDER SHEET

Date of Order
or Proceedings

Order of other Proceedings with Signature of JudV \,“G N P

!

14.12.2021

o

W.P No.4215-P of 2021,

Present:

petmoner.

Fehdd

ROOH UL AMIN KHAN, J. By invoking the constitutional
jurisdiction of this Court under Article 199 of the Constitution of
Islamic Republic of Pakistan, 1973, the petitioner Nihayat Begum
seeks issuance of the following writ:-

“That on acceptance of this Writ Petition,
respondents may kindly be directed to pay
pensionery benefits to the petitioner. Any other
remedy which this Hon’ble Court deems fit may
also be granted in favour of the petitioner.”

2. In essence, the grievance of the petitioner is that she has
served as Lady Health Worker the Department since 2006 and has
retired on 19.04.2019, on attaining the age of superannuation;
therefore, she is entitled for the pensionery benefits under the West
Pakistan Civil Servant Pension Rules, 1963.
3. Arguments heard. Record perused.
4. The moment, the case was taken up for hearing the
learned counsel for the petitioner was confronted with proposition as
to whether any departmental appeal has been filed against the refusal
of pension to the petitioner by the authority; his reply is in negative.

Besides, the petitioner was a civil servant and got retired at the age of|

superannuation, whereas matter of pension falls under Section 19 in

o R
Y3 Court
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terms and conditions of service of Civil Servant Act, 1973, wherein

jurisdiction of this Court is exclusively barred under Article 212 of

the Constitution of Pakistan, 1973.

5 In this view of the matter, this writ petition stands

dismissed; however, the petitioner would be at liberty to seek her

legal remedy, if so advised.

Announced ,7?;-;-; L
Dt:14.12.2021 ﬁl;;j-’:"g-:" 7~

roahawers Y‘""I“ L i P
A\."‘l’hOlliPO\ “:“’ Ve > . P

Fha 3

04 JA! !2?2

N4y
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#d\l of Pf(,‘ entaty 5 07
No of P‘,m}/_

C(‘p ey Yoy N
Towme.... /

Date af o sead/

Die of edi v,

& WA I Sy 4 C///ﬁ -
Riveived [h @ -
/'W""“'"“‘"“"""‘“ .

*Amjad All Stenographer® ( D.B) Mr. Justice Rooh ul Amin Khan, & Mr. Justice ljaz Anwar.
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The Worthy Director General Health,
Khyber Pakhtunkhwa,

Health Directorate, Peshavir‘ar

DEPARTMENTAL APPEAL FOR ISSUANCE OF
PENSIONERY BENEFITS TO THE APPLICANT.

Respected Sir,

 The applicant is bonafide citizen of Pakistan and

served the Health Department Since 2006 as Lady

HW@

That after appointment on contract basis, the
appellant duly join the service and later on in the

year 2014 the services of applicant along with

others were regularized.

That after attaining the age of 60 years ie.
superannuation, applicant got retired, thus served
the departmeﬁt with almost 15 years without any
break in the service, and performed her duty with
zeal and devotion to the entire satisfaction of her

high-up’s.

That now DHO Office Nowshera refused pension to

the applicant on the ground that the regular service

of appellant is less than 10 years.

KTTEST”E‘E)"'
z=Z
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Dated: 05/01/2021
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That it is settled by the Pension Rules and Hon’ble
Courts, as well as by the August Supreme Court of
Pakistan that temporary/ contract service will be
count with regular service for the salke of pension

etc.

That appellant is the only earning hand of her poor

family and there is no other source of income.

It is, therefore, most humbly requested that on
acceptance  of  this  departmental  appeal/
representation, order may kindly be issued to pay
pensionery benefits to the applicant in the best
interest of justice.

Any other remedy which deems fit by your
good-ship may also be granted in favour of

applicant.

Applicant
—

- ———t

T Nihayat Begum
D/o Akhtar Khan
R/o Zarapur, Village
Badarshi, Tehsil and
District Nowshera.

Cell No. 0314-5382903
: 0312-1951291
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" WAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

~ PESHAWAR.

BC-10-7965f | S

Service Appeal No. /2022

Nihayat BEgUITL .......ccoiviiiiiiiiiiiieiieieeaeeaanees ) (Appellant)
. VERSUS .

District Health Officer, District Nowshera.

and others..............o ....(Respondents)

I, Nihayat Begum D/o Akhtar Khan R/o Zarapur, Badarshi

BHU, Tehsil and District Nowshera in the above noted Service

Appeal do hereby appoint and constitute Shah Faisal

I lyas_, Advocate Supreme Court of Pakistan to appear..

Plead, act, compromise, withdraw or refer to arbitration to me/
us as my/ our Counsel in the above noted matter, I/ -we also
authorized the said Counsel to file appeal; revision, review,
application, and make any miscellaneous application in
Criminal/ Civil matters or arising out of the matter and to
withdraw and receive in my/ our behalf all sums and amounts

deposited on my/ our account in the above noted matter.

ATTESTED & ACCEPTED

A S

. | <
Shah Faisal Ilyas - CLIENTS
Advocate Supreme Court - ' Nihayat Begum
Of Pakistan.

Office: 17-B, Haroon Mansion
Khyber Bazar, Peshawar.
Cell: 0300-5850207

CNIC: 17201-8581525-7



Form- A

FORM OF ORDER SHEET

N

Court of
Case No.- 673/2022
'S.No. | Dateof order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 10/05/2022 ‘The appeal of Mst. Nehayat Begum resubmitted t;;day by Mr. Shah
Faisal llyas Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please. /
REGISTRAR
2- .
/
/
7
/
/ [‘
/
(
i
{
1
i
/
1
!
i
L
/
]
/ ~
N t
5 X




SN

13.05 2022 Junior to counsel for the appellant present and
requested for adjournment as senior counsel for the
appellant is not available today. To come up for
preliminary hearing before the S.B on 18.07.2022.

(Kalim Arshaj Khan)

Chairman



